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PREFACE 


TO  THE  PRESENT  EDITION. 


The  following  Work  is  now,  for  the  fifth  time, 
presented  to  the  Profession.  When  originally 
published,  the  Author,  as  he  then  expressed,  had 
in  view  a  production  which  should  be  a  companion 
on  the  circuit;  always  at  hand,  and  ready  for 
•immediate  reference.  He,  therefore,  put  it  forth 
merely  as  a  practical  Ompenditm,  and  not  as  an 
elaborate  and  theoretical  Treatise,  which  he  was 
well  aware  would  swell  it  to  a  size  that  would 
ebtirely  destroy  its  utility.  He  has  still  kept  the 
same  object  in  view,  but  has  at  the  same  time 
endeavoured  to  include  all  the  points  which  are 
likely  to  occur  at  Nisi  Prius.  Since  the  publication 

of  the  last  Edition   many  new  questions  hare 



occurred  in  the  Courts  at  Westminster ;  and  the 
Banbury  and  Berkeley  Peerages,  and  the  Queen's 
Case  in  the  House  of  Lords,  hare  not  only  ex- 
plained many  points  which  mi^ht  have  been  befcro 
considered  as  doubtful,  but  have  also  raised  and 
decided  points  which  had  never  before  occurred^ 
These  have  all  been  introduced  into  the  Work  fiDm 
time  to  time  as  they  arose.  # 

a  2  The 
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The  Author  has  long  been  aware  that  the  Index 
and  Table  of  Contents  of  the  former  Editions  were 
too  general  to  afford  that 'ready  reference  which 
the  hurry  of  Nisi  Prius  so  particuhuiy  requires. 
To  remedy  this  defect  an  entire  new. Index  and 
Table  of  Contents  hiave  been  made,  of  such  size 
and  particularity,  that  it  is  confidently  hoped  no 
future  inconvenience  will  be  experienced  on  that 
account. 

The  paging  of  the  second  Edition  has  also 
been  preserved  by  a  figure  in  the  margin ;  and 
idthough  a  very  large  quantity  of  new  matter  has 
been  added  in  the  present  Edition,  yet,  by  printing 
in  a  closer  type,  the  Work  has  been  brought  into  a 
smaller  compass  than  the  last  Edition.  To  the 
younger  student  who  may  wish  to  read,  this  wiU 
probably  be  no  inconvenience ;  and  to  those  whose 
experience  renders  nothing  more  than  an  occasional 
reference  necessary,  the  Author  hopes  that  any  small 
inconvenience  which  may  be  felt  on  account  of  the 
closeness  of  the  letter,  will  be  more  than  compen- 
sated by  brii^ing  the  work  into  a  portable  size. 

"When  the  Author  first  turned  his  attention  tq 
the  Law  of  Evidence,  he  was  treading  on  almost 
new  and  unbroken  ground.;  nothing  but  the  un^ 
finished  publication  of  Lord  C.  B.  Gilbert,  and  the 
little  more  than  copyofitof  Mr.  Justice BuUer,  being 
before  the  Profession.  Considerable  differences  of 
opinion  had  been  entertained  even  by  Judges  on 

various 
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▼arious  points  which  had  from  time  to  time  arisen, 
and  therefore  the  Author  deemed  it  necessary  to 
insert,  by  way  of  Appendix,  several  Gtses  which 
were  considered  as  leading  ones  on  the  subject. 
Most  of  those  disputed  points  having  now  become 
settled  law,  the  Author  deems  it  no  longer  neces- 
sary to  continue  many  of  the  Cases  so  published ; 
and  therefore  has,  in  this  respect,  also  considerably 
Fednced  the.  size  of  his  book. 

Temple, 
1st  January  1822. 
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LAW  OF  EVIDENCE. 


CHAP.    I. 


Obtenatioiu. 


OP    THE    OENEBAL    RULES    OF    EVIDENCE. 

r  .  ,  , 

IN  almost  every  case  ivhi^  presents  itself  for  the  Ch.  L 
consideration  of  a  court  of  justice,  some  fact  is  Introductory 
disputed  by  the  litigating  parties ;  and  the  trath  being 
unknown  to  thos^who  are  to  decide,  recourse  mtist 
be  had  to  the  testimony  .of  others.  As  this  testimony 
is  corroborated  or  opposed  by  the  good  or  bad  cha- 
racter of  the  witnesses  who  give  it,  by  their  concur- 
rence, or  contradiction  of  each  other ;  or  by  the  cir- 
cumstances and  probabilities  of  the  story  they  relate ; 
the  niind  of  the  hearer  arrives  at  a  greater  or  less  de- 
gree of  certainty ;  and,  weighing  these  <^onsideration8 
together,  is  enabled. to  pronounce  on  the  truth  or 
fidsehood  of  the  fact  in  dispute. 

The  law  of  England  haB  committed  the  power  of 
estimating  the  weight  and  credit  of  the  testimony  so 
^ven  to  twelve  persons,  indifferently  chosen  from 

B  among 
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Ch.  I.  among  the  people,  and  sworn  to  decide  according  to 
Intrwkiciory  the  evidence  which  is  laid  before  them  :  and  as  their 
judgment  must  in  general  be  formed  on  the  circum* 
stances  of  each  particular  case,  and  can  seldom  be 
influenced  by  the  authority  of  former  decisions ; 
I  shall  have  occasion  to  say  but  little  on  this  part  of 
the  subject 

In  some  cases,  however,  our  courts  of  justice  have 
laid  down  rules  for  the  direction  of  juries,  and  have 
said  that  the  proof  of  certain  circumstances  shall  be 
.  sufficient  to  raise  a  presumption  of  other  facts  which 
are  not  expressly  proved.  Though  these  rules  are 
founded  on  general  principles  of  reason,  to  "which  the 
understanding  of  every  man  must  immediately  assent, 
they  may  nevertheless  be  considered  as  settled  rules 
of  laWf  depending  on  authority ;  and  as  such  the  pe- 
culiar study  of  those  whose  profession:  it  is  to  assist 
in  the  administration  of  justice. 

There  is  indeed  one  species  of  evidence^  the  duty  of 
estimating  the  weight  and  effect  of  which  belongs 
wholly  to  the  judge ;  and  in  which  the  jury  have  no 
concern  whatever .  Matters  o{  record,  if  put  directly 
in  issue,  are  tried  by  the  court,  and  when  they  come 
ihcidentally  before  a  jury  are  considered  as  conclusive 
of  the  facts  contained  in  them,  aftd  not  to  be  dis-* 
j^f^d  by  any  other  evidence.  The  effect  of  these, 
therefore,  depending  entirely  on  legd  reasoning,  will 
neiciissarily  r^iquire  no  inconsiderable  part  of  out 
ftttentix>n.. 

-  ^Bot  the  principal  subject  for  the  consideration  6f 
a  practical  lawyer  in  the  form  in  which  efvideiice  is  to 
be  produced,  dnd  its  'admissHriliiy.  This  is  hede^darily 
in  all  eases  a  pure  ^question  of  law ;  it  can  never  de- 
pend on  any  general-  in^  universal  principles,  but 
iteust  -always  be  governed  by  certain^  fixed  abd  aAi- 
trary  rules.  These  tviisB  caii  only  be  colleoted  ftb&k 
fbrmer  decisfot^s,  and  the  judge  ab>ne  is  competent 

to 
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to  determine  how  far  they  are  applicable  to  the  par*        Ch.  I. 

ticular  case.  Introductory 

If  he  mistake  the  law  and  admit  a  witness  who  is  ' 

not  competent,  or  evidence  which  is  not  admissible ; 
or,  on  the  contrary,'  reject  evidence  which  he  ought 
to  have  admitted  ;  the  general  mode  of  proceeding, 
which  has  of  late  years  been  adopted,  is  to  move  the 
court  for  a  new  trial.  But  this  is  not  the  only  remedy 
flie  party  has ;  he  may,  by  Stai.  Westminsier  2,  ten- 
der a  bill  of  exceptions  to  the  opinion  of  the  judge, 
which  he  is  obliged  to  seal,  and  then  the  question 
goes  immediately  to  a  court  of  error.  So  if  the  party 
against  whom  the  evidence  is  given,  admit  the  le* 
gality  and  truth  of  it ;  but  contend  that  it  is  not 
sufficient  to  maintain  the  issue,  and  the  judge  leaves 
it  to  the  jury,  with  directions  to  find  against  him ; 
he  may  then,  also,  tender  his  bill  of  exceptions. 

Btit  the  most  usual  method,  when  the  evidence  is 
an  on  one  side,  is  to  demur  to  it,  which  takes  the 
question  to  the  court,  out  of  which  the  record  issues, 
without  leaving  it  to  the  jury.    When  a  party  de-  Gibson  v. 
murs  to  evidence,  he  ought  to  admit  the  whole  effect  BUdL^iB? 
of  tile  evidence,  and  not  merely  the  facts*  which 
compose  it,  so  that  if  it  be  only  presumptive,  he  must 
£stinctly  admit  every  conclusion,  which  the  jury 
aught  have  drawn  from  it.*   If  he  does  not  do  this, 
ttke  other  party  is  not  obliged  to  join  in  demurrer ; 
wid  if  he  does,  so  join,  a  venire  de  novo  must  be 
awarded,  for  the  court  cannot  draw  the  conclusion. 
Tke  want  of  attention  to  this  distinction  between 
eridence  wikdfiuii,  is  often  productive  of  much  incon- 
venience in  the  coulee  of  legal  proceedings.    The 
finding  of  fiMts  isihe  pecvlia;r  province  of  a  juiy/  and 
lit  not  stated  on  the  I'ecord  where  any  matter  is  sub- 
■ritted  to  the  court  for  their  opinion  in  poi^t  of  law; 
however  strong  the  evidence  of  those  facts  may 

B  2  appear, 
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Ch.  r.  appear^  the  court  cannot  iBupply  this  defectiye  findings 
Introducioru  The  conclusion  resulting  from  the  whole  should  be 
Ob»ervati<m.    ^^^^^  ^^  ^^^^^  ^^  the  jury. 


Op  whom  the 
proof  Iks, 


Bui.  N.  P. 


The  only  use  of  evidence  being  to  ascertain  the 
truth  of  disputed  facts,  it  follows,  that  none  is  re- 
quired in  support  of  those  allegations  which  are  not 
denied;  and  the  admission  of  any  fact  on  the 
record,  or  by  any  other  formal  act  in  the  course 
of  a  cause,  not  only  prevents  the  necessity  of  probf^ 
but  precludes  the  party  making  such  admission 
from  offering  any  evidence  to  the  contrary.  But 
when  either  party  has  made  an  affirmative  allegation 
which  is  denied  by  his  adversary,  either  by  a  tra- 
verse of  that  particular  fact,  or  by  a  general  denial 
of  the  whole  case  where  that  mode  of  pleading  is 
permitted,  the  party  whose  allegation  is  so  denied 
is  in  general  required  to  prove  it;  for  the  negative 
not  admitting  in  its  nature  of  direct  proof,  he  who 
denies  a  fact  is  not  called  upon  to  give  that  evidence 
which  can  only  be  circumstantial,  till  some  evidence 
has  been  given  to  prove  the  fact  alleged  (a).     This 

general 


(a)  Though  not  strictly  within  the  province  of  a  treatise  u))oa 
evidence  to  note  the  course  of  proceeding  to  be  adopted  by 
counsel  on  the  trial  of  a  cause,  yet  it  may  be  useful  in  practice 
to  observe  that,  in  general,  the  plaintiff 's  counsel  opens  ms  case 
and  calls  his  witnesses,  and  the  defendant's  counsel  having  done 
the  like  for  his  client,  the  plaintiff's  counsel  replies  and  makes 
his  observations  on  the  whole  case.  But  when  the  plaintiff's 
counsel  thinks  it  necessary  to  call  witnesses  for  the  purpose  of 
contradicting  some  new  fact  proved  by  the  witnesses  wr  the  de^ 
fendant,  the  defendant's  counsel  makes  a  second  speech,  con«>. 
fining  his  observations  to  the  witnesses  so  called  by  the  plaintiff, 
and  the  plaintiff's  counsel  afterwards  makes  a  general  r^^y.  In 
cases  where  the  defendant  calls  no  witnesses,  the  plaintifTs  coun- 
sel has  no  reply,  unless  in  the  case  of  die  attorney-general,  or 
other  counsel  representing  him,  when  prosecuting  for  the 
crown.  >  This  is  the  gteaanS  course :  but  if  the  affirmative  be  on 
the  defendant,    he   may  begin,  and  then  his  counsel  has  the 

general 
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Ig^eoeral  rule,  however,  is  liable  to  exception  in  cases        Ch.  I. 

where  a  man  is  charged  with  not  doing  an  act  which    Onwkomtk€ 

by  the  law  he  is  liable  to  do ;  for  the  law  presumes         ^^'^  *"' 

that  every  man  does  his  duty  to  society,  until  the 

contrary  is  proved;  and  therefore,  in  an  information  Gilb.LawEr. 

against  Lord  Halifax,  for  refusing  to  deliver  up  the  ^x\r  p 

rolls  of  the  auditor  of  the  Exchequer,  the  court  [^gk-] 

required  the  prosecutor  to  prove  the  negative,  viz. 

that  he  did  not  deliver  them  up.    And  in  a  late  case,  Williams  o. 

where  an  action  was  brought  against  the  East  India  ^'  ^"**-  ^' 

Company  for  putting  on  board  the  plaintiff's  ship  a  ' 

cask  containing  varnish  of  a  combustible  nature, 

without  giving  notice  of  its  contents,  whereby  the 

cask  took  fire  and  destroyed  the  ship ;  this  exception 

to  the  general  rule  was  fully  recognized,  and  the 

court  held  that  it  was  incumbent  on  the  plaintiff  to 

prove  that  the  defendants  did  not  give  due  notice, 

and  that  for  this  purpose  he  must  call,  either  the 

person  who  delivered,  or  him  who  received,  the  cask 

on  board  the  ship,  to  prove  what  passed  at  the  time. 

So  where  a  wife,  twelve  months  after  her  husband 

had  gone  abroad,  married  a  second  husband,  and  had 

children,  no  evidence  being  given  that  the  husband 

was  living  at  the  time  of  the  second  marriage,  the 

Keoeral  reply,  as  in  the  case  of  an  ejectmeot  by  an  heir  at 
law,  where  the  defendant  admits  the  title  and  sets  up  a 
will,  which  the  plaintiff  attempts  to  impeach.  GoodtUle  oem. 
Rtiett  V.  Brdkamy  4  T.  Rep.  497.  So  where  a  landlord  having 
obtained  a  Terdict  in  ejectment  on  a  forfeiture  of  a  lease,  the 
tenant  brought  a  cross  ejectment;  the  defendant  admitting  the 
lease,  begm  by  proving  acts  of  forfeit ul*e,  and  Mr.  Justice  Law- 
rence Heloliis  counsel  to  be  entitled  to  tiie  general  reply.  Dot 
dem.  Chamberlayne  v.  Lhydf  Heref.  Sum.  Ass.  181 1.  And  the  like 
was  niled  by  Mr.  J.  Le  Blanc  in  replevin,  where  the  defendant  did 
not  i^ead  the  general  issue,  but  took  the  affirmative  on  himself  by 
pleading /lAenijR  tenementum,  Bulford  v.  Croke,  Oxford  Sum. 
Ass.  181 1.  The  court  of  Common  Pleas  has  Imd  it  down  as  a 
general  rule,  that  the  defendant  by  putting  m  a  rule  for  pa3rment 
of  money  into  court,  which  it  was  the  duty  of  the  plamtiff  to 
admit,  shall  not  thereby  entitle  the  plaintiff  to  reply,  alaunt.  267. 
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Qi.  L        obildren  were  held  to  be  legitinxate  ^,  though,  accord- 
The  epidemic     ing  to  the  general  rules  of  endenoe^  the  presumption 
JiMd  to  the       ^ould  be  that  the  husband  was  then  living  *. 
ttnie.  Another  rule  is,  that  the  evidence  must  be  aj^lied 

-■""-^""""~"  to  the  particular  fact  in  dispute ;  and  therefore  no 
T^^^^^  evidence  not  relating  to  the  issue,  or  in  some  manner 

aB.&A1.386.  connected  with  it,  can  be  received;   nor  can  the 

*  Vide  posty  character  of  either  party  to  a  civil  cause  be  called  in 
[350J.  question,  unless  put  in  issue  by  the  very  proceeding 

*  Vide  poet,      itgelf,  for  every  cause  is  to  be  decided  on  its  own 

11 0^1  et  seQ«  '  tf 

«  Pncid  '  h  '  circumstances,  and  not  to  be  prejudiced  by  any  matter 
dem.  Faro  v.  foreign  to  it'.  Therefore,  in  an  ejectment  by  the  heir 
Hicks,  Winton  ^^  \^^^  ^q  ^^i  aside  a  will  for  fraud  and  imposition 
1789,  committed  by  the  defendant,  he  shall  not  be  permitted 

cor.  Buller.  to  call  evidence  to  prove  his  general  good  charao* 
3^/  ter^:  but  in  a  similar  case  before  Lord  Kenyon  at 

s  Doe  dem.  Quildhall',  where  the  surviving  subscribing  witness 
Stephenson  v,  ^^s  Called  to  impeach  the  will,  on  account  of  fraud 
£sp.  Cas.  50.    i^  obtaining  it,  his  lordship  permitted  the  devisee 

to  call  persons  to  the  general  good  character  of  the 
two  other  subscribing  witnesses  who  were  dead. 
[  7  ]  In  an  action  for  criminal  conversation  %  the  defend- 

0  Roberts  V.  ant  may  give  in  evidence  particular  facts  of  the  wiCi's 
Wflf  ^^r^*^  adultery  with  others,  or  her  having  had  a  bastard 
Herefon],  *  before  marriage ;  because  by  bringing  the  action,  her 
j745*  Bui.       husband  puts  her  general  behaviour  in  issue,  but  he 

cannot  prove  any  instance  of  her  misconduct,  sub- 
'  Elsam  V.        sequent  to  the  act  of  adultery  \ 
£sp.  Cas«*        ,   ^  ^^  criminal  cases  where  the  defendant's  cha- 
N.  P.  56a.       racter  is  put  in  issue  by  the  prosecution^  the  prose* 

cutor  may  examine  to  particular  facts,  for  it  is  im* 
possible  without  it  to  prove  the  charge.  Yet  there  is 
one  case  of  that  sort  in  which  the  prosecutor  is  not 
allowed  to  examine  to  aii^y  particular  &ct  without 
giving  previous  notice  of  it  to  tiie  defendant,  and 
that  is  where  a  man  is  indicted  for  being  a  common 

barrator: 
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barrator :   and  the  reason  is,  because  sucb  indict-        Ch^  I. 
Ynents   are  commonly  against  attornies,  J^rhose  pro-      \!^^'^ 

.  *  Of  JrQTtl£$, 

fession  it  is  to  follow  law  suits  j  and  it  is  difficult  to  > 


draw  the  line  between  that  and  acting  as  a  barrator ; 

therefore  it  makes  it  necessary  for  him  to  know  what  Bui.  N.  P.  296. 

particular  facts  are  to  be  given  in  evidence,  that  he 

may  be  prepared  to  show  that  he  was  fairly  employed 

in  those  cases,  and  acted  in  his  profession. 

But  in  other  criminal  cases  the  prosecutor  c;annot 
enter  into  the  defendant's  character,  unless  the  de- 
fendant enable  him  to  do  so  by  first  calhng  witnesses 
in  support  of  it ;  and  even  then  the  prosecutor  cannot 
examine  to  particular  facts,  the  general  character  of  [  8  ] 
the  defendant  not  being  put  to  issue,  but  coming  in 
collaterally. 

The  mode  in  which  a  defendant  in  a  criminal  pro- 
secution is  permitted  to  support  his  chaiacter,  is  by 
calling  witnesses  who  have  known  him  for  a  length 
of  time,  and  who  will  say,  on  their  oaths,  that  his 
general  character  has  always  been  good.    If  a  man 
be  indicted  for  treason,  for  murder,  or  for  theft,  and 
a  number  of  veitnesses  say  that  his*  general  conduct 
and  character  has  been  that  of  a  loyal,  a  humane,  or 
an  honest  man ;  this  evidence  goes  strongly  to  fortify 
the  presumption  of  his  innocence ;    and,  in  a  case 
depending  merely  on  doubtful  circumstances,  often 
produces  considerable  effect  on  the  minds  of  a  jury. 
But  such  evidence  is  only  admitted  in  prosecutions  Attor.General 
which  subject  a  man  to  corporal  punishment,  and  not  ^^^  Eyre^'B. 
in  actions   or   informations  for  penalties,    though  cited  a  Bos.  & 
founded  on  the  fraudulent  conduct  of  the  defend-  ?"!\^^^» 
ant  (4).  ^^ 

The 

(()  Id  the  course  of  the  prooeediiig?  on  the  bill  of  f»dns  and 
penalties  against  the  Queen  (Tues.  Oct.  17.)  it  appeal  that  a 
person  of  the  name  of  Vimercad,  had  been  employed  by  the 
ctonn  as  an  adYDcate,  to  assist  in  the  conduct  of  the  inquiry  which 
was  instituted  at  Milan,  previous  to  the  introduction  of  Uie  biU; 
and  that  another  person  of  the  name  of  Codazzi  had  been  em- 

B  4  ploy^ 


Ch.  I.  '  The  subject  of  proof  beiiig  ascertained  by  the  pre- 

The  best  evi"     ceding  rules,  the  next  thing  which  must  be  attended 
prodtteed  *^  ^®>  ^^^  ^®  ^®^^  evidence  the  nature  of  the  case 


will 


ployed  as  the  professional  agent  of  the  then  Princess.  A  witness 
of  the  name  ol'  Omarti  was  called  on  behalf  of  the  Queen,  for  the 
purpose  of  proving  that  he,  being  the  clerk  of  Codazzi,  had  been 
seduced  by  -Vimercati  to  deliver  certain  papers  belonging  to  the 
Princess,  which  had  been  deposited  in  the  Imnds  of  Codazzi;  and 
on  the  counsel  proceeding  to  examine  him  as  to  a  supposed  conver- 
sation with  Vimercati,  it  was  objected  to  by  the  Sohcitor-General. 
It  was  afterwards  aigued  at  great  len^;  1st,  That  acts  and  de- 
clarations of  an  agent  nii^t  be  given  in  evidence,  (as  to  this  vidt 
post,  30  [  17.]) ;  and  3dly^  That  there  was  in  the  present  case  evidence 
CO  show  that,  a  conspiracy  exbted  amongst  tne  Italian  witnesses, 
in  which  case  it  was  contended  that  the  act  of  anj^  one  of.  the 
conspirators,  (which  it  was  ar^ed  Vimercati  was,)  might  be  given 
in  evidence  to  affect  the  caedit  of  the  whole  proceeding.  When 
the  argument,  was  concluded,  two  quesdons  were  put  to  the 
judges,  to  which  was  aflerlvards  added  a  third ;  and  on  Thursday, 
19  Oct.  die  Lord  Ch.  Justice  of  the  King's  Bench,  delivered  the 
unanimous  opinion  of  the  judges  on  the  several  points,  submitted 
to  tliem.  '  • 

1st.  Thev  held,  that  if  in  the  trial  of  an  indictment  for  any 
crime,  evidence  had  been  given  upon  the  cross-examination  of 
witnesses  examined  in  cliief  in  support  thereof,  from  which  it 
appeared  that  A.  B.  not  examined  as  a  witness,  had  been  em- 
ployed by  the  party,  preferring  the  indictment>  as  an  agent,  to 
procure  and  examine  evidence  and  witnesses  in  support  of  the 
indictment ;  the  party  indicted  could  not  be  permitted  to  examine 
C.  X).  as  a  witness,  to  prove  that  A,  B,  had  offered  iT' bribe  to 
E.  F,  in  order  to  induce  him  to  ^ve  testimony  touching  the 
matter  in  the  indictinent  (£.  F.  not  being  a  witness-  examined 
in  support  of  the  indictment,  or  examined  before  it  was  so  pro- 
posed to  examine  C.  D.) 

2d.  That  if  in  the  trial  of  an  indictment  for  any  crime,  evidence 
had  been  given  upon  the  cross-examination  of  witnesses  ex- 
amined in  chief  in  support  thereof,  from  which  it  appeared  tlmt 
A.  B.  not  examined  as  a  witness,  liad  been  employed  by  the  party, 
preferring  the  indictment,  as  an  agent,  to  procure  and  to  ex- 
nmine  evidence  and  witnesses  in  support  of  the  indictment ;  the 
party  indicted  could  not  be  permitted  to  dxamine  G,  H.  as  a  wit- 
ness, to  prove  that  A.  B,  had  offered  him  a  bribe  to  induce  him  to 
bring  to  him  papers  belonging  to  the  party  indicted  (G.  H.  not  hav- 
ing'been  examined  as  a  witness  in  support  of  the  indictment.) 

3d.  That  on  the  prosecution  for  a  crime,  the  proof  whereof  was 
supposed  to  consist  wholly  or  in  part  of  evidence  of  a  conspiracy 
entered  into  by  the  party  thea  indicted  and  under  trial,  so  that  the 
conspiracy  was  to  be  given  in'evidence  against  him ;  general  evi- 
dence of  the  existence  of  the  conspiracy  charsed  might  be  re- 
ceived in  the  first  instance,  although  it  could  not  affect  such 

defendaifty 
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wtU  admit  of,  be  produced ;  for  if  it  appear  that  bet-        Ch.  I. 
ter  evidence  might  have  been  brought  forward,  the   What  jM  the  heu 

very  circumstance  of  it«  being  withheld,  furnishes  a  '"^ 

suspicion  that  it  would  have  prejudiced  the  party  in 
whose  power  it  is,  had  he  produced  it.  Thus,  if  a 
written  contract  be  in  existence  and  in  the  custody 
of  the  party,  no  parole  testimony  can  be  received  of  [  g  ] 
its  contents ;  if  a  subscribing  witness  has  attested 
the  execution  of  a  deed,  he,  and  he'  alone,  is  compe* 
tent  to  prove  it ;  because  no  other  person  can  be  so 
fiilly  acquainted  with  the  circumstances  of  the  case, 
as  he  who  Was  present  at  the  transaction.  But  when 
the  law  requires  the  best  evidence,  it  does  not  require 
all  the  evidence  which  might  be  given ;  if  there  are 
two  subscribing  witnesses  to  a  deed,  or  a  dozen 
present  at  the  making  of  a  verbal  contract,  the  evi- 
dence of  any  one,  while  uncontradicted,  is  sufficient ; 
for  the  circumstance  of  the  others  not  being  pro. 
duced,  does  not  incline  the  mind  to  suspect  that  they 
would  not  have  sworn  the  same ;  as  the  other  party 
might  have  called  them,  had  he  not  known  that  the 
fact  deposed  by  one  was  consistent  with  the  truth. 

There  are  two  cases  indeed  in  which  our  law  re- 
quires at  least  two  witncfbses;  viz.  on  indictments  for 
perjurif  and  for  treason.     In  the  case  of  perjury  the  The  Queeo  «. 
reason  is  obvious,  for  if  only  one  witness  were  to  be  JJl^^ « J^ 


Mod.  19^ 


defendant,  unless  brought  home  to  him,  or  to  an  agent  employed 
bj  him. 

4th.  That  the  same  rule  applied  if  a  defendant  sought  by  such 
general  evidence  in  the  first  instance,  to  affect  the  prosecutor  with 
a  conqnracy  to  suborn  witnesses  for  the  destruction  of  his  de- 
fence; provided  the  proposed  evidence  were  previously  opened 
to  the  court  as  in  the  case  of  a  prosecution  to  be  proved  by  con- 
spiraoy. 

The  questions  put  to  the  Judges  being  not  only  general  in 
their  nature,  but  supposing  several  different  cases;  the  Chief 
Justice  felt  himself  under  the  necessity  of  ^ving  the  reasons  of 
the  Judges  at  considerable  length. — An  abndgment  of  the  result 
has  been  here  attempted ;  but  the  opinion  as  delivered  will  be 
fuund  in  the  Appendix. 

called 
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Ck.  I.        called  to  coi^timdict  the  oath  of  the  defendant^  there 
Wken  wi^w    would  be  oeth  agaiilist  oath,  aind  both  being  equally 
nMu required,  entitled  to  credit,  the  jury  could  not  conclude  that 
. the  defendant  had  sworn  falsely.    A  reason  some- 
Vide  4  Black,    thing  Uke  this  has  been  assigned  for  requiring  two 
r  10  1       unfitnesses  in  treason ;  for  it  has  been  said  that  there 
is  the  accused's  oath  of  allegiance  to  counterpoise  the 
information  of  a  single  witness :  but  the  true  reason 
which  induced  the  legislature  to  require  two  wit- 
nesses in  such  caseSy  undoubtedly  was^  a  due  regard 
to  the  lives  and  liberties  of  men ;  which  in  heated 
and  intemperate  times^  would  be  much  more  liable  to 
danger  from  pretended  plots  and  conspiracies,  if  one 
witness  was  permitted  to  convict  them  of  such  of- 
7  &  8  W.  3,      fences ;   and  therefore  the  statute  of  7  &  8.  W.  3. 
<^-3»  s*  3-  enacts,  that  no  person  shall  be  tried  or  attainted  of 

such  treason  as  induce  corruption  of  blood,  or  of  mis- 
prison of  such  treason,  but  by  the  oaths  and  testi- 
mony of  two  lawful  witnesses>  either  both  of  them 
to  the  same  overt  act,  or  one  of  them  to  one  and 
the  other  of  them  to  another  overt  act  of  the  mme 
treason,  unless  the  party  indicted  and  tried  shall 
willingly  and  in  open  court  confess  the  sume,  or 
shall  stand  mute  or  refuse  to  plead,  or  in  cases  of  high 
treason  shall  peremptorily  challenge  ajbove  the  number 
Sect  4-  ^^  thirty-five  of  the  jury :  and  by  another  section  it 

is  enacted,  that  if  two  or  more  distinct  treasons  of 
divers  kinds  are  alleged  in  one  indictment,  one  wit- 
ness produced  to  prove  one  of  the  said  treasons,  and 
another  witness  to  prove  another  of  the  said  treasons, 
shall  not  be  deemed  to  be  two  witnesses  to  the  same 
I  £dw.  6,        treason,  within  the  meaning  of  the  act.    This  act 

^  &^^  Ed^'  6   ^^  '^       "^^^  ^*^  ^  re-enactment  of  the  provisions 
c.  11,  s.  la!  '  of  two  former  statutes ;  though  it  may  be  proper  to 

observe,  that  petit  treason  is  particularly  mentioned 
in  the  first  of  them,  and  therefore  two  witnesses  are 
still  required  to  prove  that  offence,  and  every  othier 

species 
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species  of  treason,  unless  where  the  generU  pro^       .Ch.I. 
visions  of  these  statutes  have  been  restrained  by  other     When  fnore  ^ 
statutes.    This  has  been  done  in  the  cases  of  treason  l*^;.^!!L52r 
concerning  the  current  com  or  CQunterf^ting  the  _ 

king's   signet,  privy    seal,  and  great  seal  or  sign  i  &  a  phil.  & 
^  Bianual,  or  bringing  counterfeit  coin  into  the  realm,  ^^9  ^-  ^^> 
or  for  any  offence  by  impairing,  counterfeiting^  or  same  year, 
forging  the  current  coin,  which  has  been  held  to  ex*  c.  11,  s.  3.. 
tend  to  all  offences  touching   impairing  the  coin,  ca»e^«ich. 
which  should  afterwards  be  made  treason.    And  by  Crown  Law, 
a  late  statute  made  for  the  immediate  protection  of  ^'^  .^  q  ^ 
the  late  king's  life,  it  is  enacted,  that  in  all  cases  of  c  98. 
high  treason,  when  the  overt  act  alleged  in  the  in- 
dictment»  is  the  assassination  of  the  king,  or  any 
direct  attempt  against  his  life,  or  against  his  person^ 
the  prisoner  shall  be  tried  according  to  the  same 
order  of  trial  and  upon  the  hke  evidence  as  if  he 
stood  charged  with  murder. 

The  law  never  gives  credit  to  the  bare  assertion  of 
any  one,  however  high  his  rank  or  pure  his  morals, 
but  always  requires  the  sanction  of  an  oath(c):   It 


(c)  In  the  court  of  Chancery  a  peer  of  the  realm  puts  in  his 
oaanr  upon  honaur^  but  his  t^fidamt^  4mtwet  to  interrogatcnes, 
and  ejfommation  as  a  wUneu,  must  be  on  oath,  Meers  v.  Lord 
Stourtott,  I  P.  Will.  146.  See  also  Lord  Shqftabury  r.  Lord 
Digiy,  a  Mod.  99;  and  if  one  who  is  sitting  as  judge  or  juryman 
happen  to  know  a  fact  with  which  the  other  judges  or  jurors  are 
unacquainted,  he  is  sworn  and  openly  extoiined  as  to  the  fact,  the 
same  as  any  other  witness,  and  equally  liable  to  ctoes-examination. 
Vide  3  St.Tr.  809;  3  St.Tr*  141 ;.  5  St.  Tr.  98;  Kel.  la. 

Though  the  par^  has  a  ri^t  to  insist  on  the  examination  of 
witnesses  on  oath,  he  may  waive  this  right,  and  l»ind  himself  l^ 
their  declarations.  Tims,  in  ian  action  for  goods  sold  and  de- 
firered,  the  defendant  bavins  said,  that  be  would  pay  the  money, 
if  jf.  would  declare  diat  he  nad  delivered  the  goods;  the  dedam- 
tion  ot  A.  that  he  had  ddivered  them,  was  held  b^Lord  Ellen- 
borough  to  be  evidence  against  the  defendant,  after  the  death 
of  A.  Dankil  v.  Ptte,  SittiDgs  aiW  Biich.  Term,  1806.  And  in 
iobseqaent  cases  it  has  bean  holden  that  such  declarations  may 
be  ^ven  in  evidence  even  during  the  life-time  of  the  person 
mabng  it.  Vide  WUUam$  v^  Jfmet,  1  Campb.  364,  and  other 
cases  uitre  dted,  and  the  note  p99t  [149]. 

further 
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Ch.  L  further  requires  his  personal  attendance  in  court, 
JEfeBTKzy  that  he  may  be  examined  and  cross-examined  by  the 
.  different  parties ;  and,  therefore,  in  cases  depending 

on  parol  evidence,  the  testimony  of  persons  who  are 
themselves  conusant  of  the  facts  they  relate,  must 
in  general  be  produced ;  for  the  relation  of  one  who 
has  no  other  knowledge  of  the  subject  than  the  in- 
formation which  he  has  received  from  others,  is  not 
a  relation  upon  oath;  and,  moreover,  the  paity 
against  whom  such  evidence  should  be  permitted, 
would  be  precluded  from  his  benefit  of  cross-ex- 
[  1 1  ]  amination.  The  few  instances  in  which  this  general 
rule  has  been  departed  from,  and  in  which  hearsay 
evidence  has  been  admitted,  will  be  found,  on 
examination,  to  be  such  as  were,  in  their  very  nature, 
incapable  of  positive  and  direct  proof.  Of  this  kind 
a,re  all  those  which  can  only  depend  on  reputation. 
The  excluding  of  hearsay  evidence  in  questions  of 
pedigree  or  custom,  would  prevent  all  testimony  what- 
ever; for  the  evidence  of  any  living  witness  of  what 
passed  within  the  short  time  of  bis  own  memory, 
would  often  be  insufficient  in  the  former  instance, 
and  could  never  avail  in  the  other,  where  the  usage 
and  understanding  of  ancient  times  must  be  proved, 
to  establish  the  right  which  is  claimed.  In  these 
cases^  therefore,  the  law  departs  from  its  general 
rule,  and  receives  evidence  of  the  declarations  of 
deceased  persons,  who,  from  their  situation,  were 
likely  to  know  the  facts ;  and  also  the  general  repu- 
tation of  the  place  or  family  most  interested  to  pre- 
serve in  memory  the  circumstances  attending  it. 
Any  thing  which  shows  such  reputation  is,  on  a  ques- 
tion of  this  sort,  received  in  evidence,  though  often- 
times wholly  inadmissible  in  other  cases. 

Therefore,  if  a  question  arise  as  to  the  legitimacy 

[12]       o£  A.  declarations  of  his  father  aiKl  mother  deceased, 

as  to  whether  they  were  married,  and  whether  the 

*  party 
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party  was  born  before  or  after  marriage^  are  good        Ch.  I. 
eyidence,  but  not  to  prove  that  the  child  born  in  wed-       Heanay 
lock  is  illegitimate  for  want  of  access*.   So, to  prove        ^       ^* 
the  state  of  a  family ^  as  who  a  man  married,  what  i  gtevens  r. 
children  he  had,  whether  legitimate  or  illegitimate.  Moss,  Cowp, 
that  A.  died  abroad,  &c.  declarations  of  deceased  ^^**    ^®®  "*** 
members  of  the  family,  whether  connected  by  blood  large,  0.3,3.4. 
or  by  marriage,  are   admissible,  but   those  of  de- 
ceased neighbours  or  acquaintances  are  not  so  ^.     In  ,  y    . 
these  cases  also,  the  recital  in  deeds  ^,  the  finding  of  Young,  isVes. 
a  special  verdict  between   other  members   of  the  4^!'.  Y^: 
family,  stating  a  pedigree,  inscriptions  on  old  grave-  Baker,  Ibid, 
stones,  heralds  books,  entries  in  family  bibles,  the  ^^^* 
statement  of  a  pedigree  in  a  bill  (rf)  in  chancery,*  a       *    '    '^^' 

paper  4  Taylor  v. 

Cole,7T.IL3, 
(rf)  It  has  been  supposed,  (vide  Phillipps*s  Law  of  Evidence,  n.  (a) 
%d  ed.  263,  and  4th  ed.  356,)  that  these  cases  have  been  over- 
ruled by  the  decision  of  the  House  of  Lords,  and  the  answers  of 
the  judges  in  the  Banbury  Peerage  case.  In  answer  to  a  question 
put  to  the  latter,  they  delivered  their  opinion,  that  a  bill  in  equity, 
"JUed  for  the  purpose  of  establishing  the  legitimacy  of  a  particular 
perton,  or  depositions  taken  under  it,  cannot  be  received  in  evi- 
dence in  the  courts  below,  on  the  trial  of  an  action  of  ejectment 
aghast  a  party  not  claiming  or  deriving^itle  under  the  plainti£r  or 
defendant  in  the  Chancery  suit,  either  as  evidence  or  the  facts 
therein  deposed  to,  or  as  declarations  respecting  pedigree/'  It 
should  here  be  observed,  that  the  bill  in  the  case  referred  to  them, 
itself  showed  that  the  le^timacv  of  the  plaintiff  was  a  matter  of 
dispute,  so  that  it  was  impossible  to  consider  it  as  the  admitted 
reputation  of  the  family,  that  the  party  was  legitimate.  But  in  the 
case  referred  to  in  the  text,  the  pedigree  formed  no  part  of  the 
controrersy,  but  was  merely  the  statement  of  the  party's  situation 
to  show  that  he  was  in  a  condition  to  contend  for  the  right  which 
was  disputed;  and  it  must  be  observed,  that  in  answer  to  the 
same  question,  which  was  general,  "  whether  any  bill  in  Chancery 
oould  be  received  in  evidence  in  a  court  of  law  to  prove  any  facts 
eitjier  aUeged  or  denied  in  such  bill,''  the  judges  said,  that  "  gene- 
rally speaking,  a  bill  in  Chancery  cannot  lie  read  in  evidence  in  a 
court  of  law,  to  prove  any  fact  either  aUeged  or  denied  in  such 
bill.  But  whether  any  possible  case  might  be  put  which  would 
form  an  exception  to  such  ^neral  rule,  the  judges  would  not 
undertake  to  say."  Vide  a  Selw.  N.  P.  684.  And  in  the  subse- 
quent case  of  the  Berkeley  Peerage,  Mr.  Justice  Lawrence  said, 
"  it  is  reasonable  only  that  such  declarations  should  be  received 
as  have  in  their  favour  a  presumption  of  being  consistent  with  the 
truth.    This  presumption  mutt  depend  on  circumstances ;  and  if 

the 


1^  GENERAL  HULES 

Cfa.  I.  paper  writing  purporting  to  be  an  .old  will  in  a  can- 

Beanay  ceUed  state,  which  never  appeared  to  have  been 

F/oidence,  ^ctcd  upon,  but  which  was  found  amongst  the  title 
■  Doe  d  Job  -  ^®®^  ^^  ^  former  possessor  of  the  estate^  or  the 

sont7.£^  Uke,  are  good  evidence.     But  where  there  is  no 

Pambroke,  question  about  the  parents  of  a  person^  but  merely 

*{Ux  V.  In-  ^  ^^  ^^  place  of  his  birth%  the  declarations  of  his 

habitants  of      parents   or  others  as  to  that  fact,  are  not  admis- 
Erith,8Eait,     iy 

539* 

>  In  questions  about  a  right  of  roay  also,  reputation  has 

3  B.  N.  P.  295.  b^en  received ';  and  to  prove  a  piece  of  land  pared  of 

an  estate^  declarations  made  by  a  deceased  tenant,  at 
«  Davis  V.  '  the  time  he  was  possessed,  of  whom  he  held,  may 
Pearce,aT.IL  j^  given  in  evidence*.  So  entries  by  a  steward, 
s  Barry  D.Beb-  since  deceased,  of  money  received  by  him  of  different 
biDgton,  4  T.  persons  in  satisfaction  for  trespasses  committed  on 
D  d  W  b-  ^®  waste ',  or  by  deceased  officers  of  a  township  of 
ber  V,  Ld.  G.   the  receipt  of  money  from  the  officers  of  another 

.Thynne, 

10  East,  ao6.  tbe  relator  has  no  interest  to  serve,  or  any  object  to  answer,  as 
may  be  the  case,  where  declarations  are  made  subsequeat  to  the 
commencement  of  a  suit;  and  if  there  is  no  ground  for  simosii^ 
that  the  relator^s  mind  had  any  bias,  it  is  not  unreasonable  to 
conclude  that  he  has  not  exceeded  or  stopped  short  of  (he  limits 
of  truth.  In  such  a  case,  the  admission  of  their  declarations, 
though  without  the  sanction  of  an  oath,  and  without  any  opfwr- 
tunity  of  cross-exami  nation,  may  be  attended  with  less  inoon* 
▼enience  than  would  follow  from  a  total  rejectioB  of  the  evidence; 
but  where  a  dilute  or  doubt  exists,  ana  member^  of  the  fiutiily 
are  produced,  and  even  examined  on  oath,  as  witnesses  in  a  causey 
such  a  proceedins  destroys  all  the  weight  and  credit  which  is  due 
to  an  unbiassed  dechuation,  and  is  not  admissible  ag^unst  a  persoQ 
who  was  no  jparty  to  the  suit,  much  less  would  any  verbal  (l^lar 
ration  or  written  memora|idum,  made .  under  #uoh  a  bias,  b«  ^* 
missible.  Vide  3  Selw.  684.  On  the  same  .principle,  wh^e  the 
owner  of  a'  particular  farm  waf  palled  upon  to  i^Sfiair  a  .road^ 
Mr.  J.  Dampier  refused  to  admit  an  «ward  afade  many  yeani 
l^ore,  as  evideqce  of  l^s,liabilitj|[ ^  iei^  the  acoounts  wwch  de- 
oeased  witnesses  mig^t  ha^e  g^ven  to  the  ar^itratot  <c0ald  not  haro 
been  received,  as  bSn^;  made  foU  litem  motami  and  if  tkejf  w^rs 
not  admissible,  lus  opniqn,  founded  on  such  t^timoBy,  could  be 
entitled  to  no  greater  d^pee  of  weight  Bpt,  on  the  centmir, 
where  depositions  tak^  on  one,  custom  of  a  maopr,  incidentally 
mentioned  another;  Uiey  wer^  consideFe4 . adou^hle,  even  as 
dedaiations,  because  thei^  ^as  iy>«d^i||e  reiyy^ring  the  cusfeoin 
they  were  to  support.  Freeman  v.  Philhps,  post  [64.] 

township, 
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township,  for  a  proportion  of  the  church  rates  %  have        Ch.  L 
been  deemed  admissible  evidence  to  prove  that  the        Hearsi^f 
right  to  the  soil  in  the  one  case,  and  the  liability  of  ^^' 


the  township  paying  to  repair  in  the  other;  for  in  1  g    ^ 
these  cases  the  entry  was  made  at  a  time  when.no  Heaton,  4T. 
didpnte  existed,  by  persons  who  thereby  charged  ^*  ^^ 
themselves  with  money,  and  were  in  fact  acting 
i^ainst  their  ovim  interest.  So  an  entry  made  by  parish       [  13  1 
officers  that  a  particular  pew  was  repaired  by  an  indi- 
vidual as  belonging  to  his  house,  has  been  held  to  be 
Evidence  for  a  future  occupier  of  the  house  to  prove 
his  right  to  the  pew  *.    Even  declarations  of  de-  *  Price  «^-  Lit- 
ceased    parishioners    at   a  time  when  no  dispute  aCampb.aSS. 
existed  as  to  the  boundaries  of  a  parish ',  have  been  3  Rex  v,  Inha- 
received  in  evidence ;  and  in  one  case,  the  court  of  bitants  of 
Exchequer  received  the  declarations  of  deceased  Ara^dSr"  ' 
parishioners  as  to  a  general  modus  throughout  the 
parish  (though   the   relator  held   land  ^),  but  this  4  Harwood  v. 
case  stands  by  itself,  and  seems  rather  contrary  to  ^""'  Wigjitw. 
the  general  principle,  which  requites  that  the  party 
diould  have  no  interest  when  he  makes  the  declara- 
tion. In  the  case  of  tithes,  where  a  particular  modus 
is  set  up,  the  entries  of  a  former  incumbent  or  his 
collector  have  been  in  several  instances  admitted ';  *  Legrosse  v. 
for  having  no  interest  beyond  his  own  incumbency,  TQ^^^t^* . 
he  cannot  be  supposed  to  have  made  false  entries  for  Ld.  Anmdefl's 
.the  mere  purpose  of  fUmishing  evidence  for  his  Sue*-  ^^  **  £™* 
cesaors.    This  last  authority  was  recognised  by  Lohl  Hanlw.  a  Vet. 
K^hyon ;  but  his  L6rdship  said,  that  the  case  of  an  43- 
kiC^beiA  was  always  considered  as  an  excepted 
^ie ;  and  thi^inefbre  entries  made  in  t  book  by  the  ^  ,.  _ 
6wiier  of  land,  of  motoey  paid  htm  by  a  pttftit^laf  Moiewood, 
ftaiant^  we«  had  to  be  \to  evidence  after  hid  ^atk  ST.  R.  lai. 
tb  -Bt>eVe  hs»  ]prdpfi¥ty.in  the  land.  '  Illingworth 

But  )A  a^ubsequettt  case  f,  virhere  the  book  of  the  ^q^Iqic 
lessee    of  iUbr^  iibnpropnate   rectory  Was    offered  us        .    . 
evidence,  to  show  that  he  had  been  in  the  teceipt'tif        ^  ^^ 

f  T 

'^'  -  a  certain 
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Ch.  I.        a  certain  description  of  tithe  claimed  by  the  vicar,  the 

^^fT'^       court  of  Exchequer  admitted  such  book  notwith^ 

standing  the  decision  in  the  above  case,  and  the 


>  Woodnoth  v.  observation  of  Lord  Kenyon  was  strongly  impressed 
I^rd  Cobhaniy  upon  them ;  and  in  a  former  case ',  it  had  been  holden, 

that  the  entries  of  the  steward  of  a  former  proprietor 
of  the  land^  of  payments  made  by  him,  were  evidence 
for  the  present  owner  to  prove  a  modus. 

Here  a  distinction  should  be  attended  to  between 
hearsay  evidence  of  laeve  facts,  and  of  general  repu^ 
y  tation.    In  cases   of  pedigree,   declarations  of  de- 

ceased members  of  the  family,  as  to  the  birth,  mar- 
riage or  death  of  any  member  of  it,  are  admitted, 
for  this  is  general  reputation ;  but  the  place  of  birth 
being  a  particular  fact,  we  have  before  seen  that 
hearsay  evidence   respecting   it  was  rejected.      In 
cases  of  custom  also,  which  can  only  be  supported 
by  a  variety  of  facts  and  by  long  and  uniform  usage, 
the  general  reputation  only  can  be  proved  by  hearsay, 
a  p   r        J   ^^i^®"^^®*  ^  witness  may  be  permitted  to  state  what 
in  R.  V.  £ris-    he  has  heard  from  persons  since  deceased,  respecting 
well,  3  T.  R.     the  reputation  of  the  right;  but  not  to  state  facts  of 
'^'  the  exercise  of  it  which  the  deceased  persons  said 

Powell,  Salop   *^y  ^^^  seen'.    Thus  in  a  cases  laid  before  Mr. 
Sp.  Ass.  i8oa.  Justice  Chambre  at  Shrewsbury,  where  the  question 

on  the  record  was,  whether  a  turnpike  was  erected 
within  or  out  of  the  limits  of  the  town  of  Wem ; 
[  14  ]  that  learned. judge  permitted  the  plaintiff,  who  con- 
tended that  it  was  within  the  town,  to  give  evidence 
of  general  reputation,  that  the  town  extended  to  a^ 
piece  called  the  Townend  Piece;  and  that  old  people,, 
since  deceased,  said,  that  such  was  the  boundary  of 
the  town ;  but  he  would .  not  suffer  it  to  be  proved 
that  those  persons  had  said  that  there  were  formerly 
houses  where  none  then  stood,  observing,  that  this 
was  evidence  of  a  particular  fact  and  not  of  general 
reputation. 

But 
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But  though  this  has  been  established  in  cases  of       Ch.  I. 
pedigree  and  custom,  yet  great  difference  of  opinion      ^^^ 
formerly  prevailed  as  to  the  admissibility  of  such  / 


evidence  in  questions  o{  prescription  or  other  rights  Seethesererai 
merely  private,  some  judges  being  in  the  habit  of  ^^c*  *^  ^o 
receiving  it  when  a  foundation  had  been  laid  by  other  No!^?  parti- 
evidence^  but  giving  little  weight  to  it  in  their  direc-  cularly  Doe  d. 
tion  to  the  jury ;  others,  on  the  contrary,  totally  ThomM^  ^ 
rejecting  it.    It  seems  now  however  to  be  clearly  14  East,  323. 
settled  that  such  evidence  is  not  admissible ;  and  ^Tl^  ^' 
indeed  the  whole  ground  on  which  general  reputation  1 M.  fcS.  67^ 
is  admitted  supports  this  latter  opinion.    Reputation  ^^^^^  ?< 
in  its  very  nature  can  only  be  the  common  and  &s.  494. 
general  understanding  of  a  number  of  persons:   a 
whole  family  may  have  a  common  reputation  con- 
cerning the  birth,  death,  or  relationship  of  any  of  its 
members.    A  whole  township  may  have  a  common 
reputation  concerning  its  boundaries,  or  the  rights 
of  its  individual  members,  as  members  of  the  body; 
but  there  can  be  no  general  or  common  reputation 
as  to  the  rights  of  an  individual  or  the  appurtenances 
of  a  particular  estate.    In  this  case,  therefore,  it  be- 
comes mere  hearsay  and  not  general  reputation,  bx^ 
is  inadmissible  on  the  same  principle   as  hearsay  of 
particular  facts  in  cases  of  public  right.    This  dis- 
tinction will  not  militate   against  those  cases  in 
which   the  entries   of  deceased  persons,  charging 
themselves  with  sums  of  money,  were  received  as 
evidence ;  for  they,  as  before   observed,  were  not 
received  merely  as   hearsay  of  a   particular  fact, 
but  as  declarations  made  by  persons  who,  by  tne 
very  act  of  making  them,  furnished  evidence  against 
themselves. 

Indeed,  in  many  other  cases,  the  law  receives  the 
memorandum  in  writing,  made  at  the  time  by  a  per- 
son since  deceased,  in  the  ordinary  way  of  his  business, 
and  which  is  corroborated  by  other  circumstances 

c  as 


Ch.  I.        ^*  0 videpce  of  the  fact  it  records  (€).    And  it|  pfOie' 
L^inf       cutions  for  murder  where  the  deceaBed,  while  iiji  the 

deol^^d 


Dtciantums. 


(e)  Where  it  appeared  tiiat  the  plBindfTs  draymen  (he  being  a 

brewer)  wer^  used  to  come  evei^  ni^ht  to  the  derk  6f  the  brew' 

house,  and  give  an  account  c^  ^«t  beer  deiiveijo^  oujt^  vh^ch  be. 

set  down  in  a  book,  and  the  draymen  .signed  it>  this,  with  pro9f  of 

the  drayman's  hand- writing,  was  held  to  be  evidente'of  the  de-' 

ItyeK  after  hm  deaUi.  {Lard  Toning^'^  ct^e,  SBilk;.9B5-  J^Hamf 

\,  ifaddox,  ibid.  690).    6}it  in  another  case,  wherft -the  (daintier 

on!y  proved  the  servant's  Haiid-Writingi  Lord  Ch.  J,  TUnfmond  held 

it  iasuficiBnli,  saying,  that  it  difibredfrom  LprdToidngton'acaie, 

hiecause  tber^  the  witness  saw  the  draymen  sign  the  book  ^very, 

ni^t.   (jOerk  v.  Bedford,  Mich.  5  Geo.  %  B.  V.T.  a8?). '  It  is  o'C 

stt^abtd  tbjat  the  ^Cat*  7  Jac.  c.  la,  enaob,  that  Ilie  thopAxKik  of  m 

tradesman  shall  not  be  evidence  after  a  yeair,  whereas  it  is  nptj 

at  any   time  of  itself  evidence.'    Lord  Hardwkk  (2  Ves.  43.)  ob-' 

tltrfhitf  that  A^the  timethw  aet  of  fiarliament  was  mad^,  thei4  wast; 

a|v  ogininn'  gjFOwing  up  tJ^  «fter  ^  oei^n  leiigth  of  tinle  a  jImmi'i^ 

own  shop  books  should  be  evidence  for  him  after  a  year;  to  pre- 

¥ebt  whi(3h  was  that  act  made,  as  'he  had  been  informed  by  Lordt 

Rayniond  upon  codsultingihiai.    It,  ^vii^  to  tiike.'ait^y  thi^  ofVflMHPt 

tKa^  after  the  year  it  mig^t  be  evidence. 

'  Sfy  ab  ent/y  mkde  by  a  banker's  clerk,  of  hishkving  paid  :i  cheeky 
waiAQt  p!^ci|uQiedto  be  raadr  aar  eyi^eofoe  of  s«ch  fiunj,  liiougbi  tb« 
clerk,  was  resident  in  a  foreign  country.  Cooper  y,  Martdm,  Sit-i 
tings/  after'Eart.  term,  1793,  MS.  1  Eep.  N.  P.  Cas.'  1.  S.  C.  -  ' 
Sat.  in  an  action  for  a  watch  delivered  tb  a  wikdmikerto  be 
cleaned,  the  seiVant  having*  swocn  that  he  saw  his  master  <kliyep  it 
to  a  third  person  by  the  owner's  orders,  and'  such  third  person 
l^^ng  sworn  that  he  never  received  it;  Lord  Kenyon.  pernitoed 
the  master's  day-book,  containing  an  entry  made  bjr  Atmsejf  atthe 
time,  in  the  ordinary  course  of  business,  to  be  read  lii  confinnatiou 
of  the  seiTant's  testimony.  Digby  'v.  SMnlan^  1  Esp.  N.  P* 
(j'jis.aaQ. 

Notice  having  been  given  to  produce  a  letter  of  a  particular 
date,  aiid  the  party  havii^  acknowledged  the'^cerpt  of  it,  bat  re- 
fusing to  produce  it^  Loid Elleiiborough  permitted  a  pop/madelfjF 
a  deceased  clerk  in  a  regular  letter-book,  to  he  read  as  evidence  w 
itt  coiit^ife.     Pfilf  v.  Ffltrclot/^jA,  3  Camp.  365.  '  '     ' 

Where  an  estate  ha^  been  ei\)oyed  many,  years  underareoovwij 
suffered,  by  a  remainder- man,  and  no  surrender  of  the  life  estate 
conld  be  round,  the  entry  in  tiie  attorney's  bill-book,  madeut  the 
time,  conttining  chai^^es  for  drawing  ana  enerdssing  tjbe  surrender 
(which  bill  had  been  paid)  was,  after  the  death  of  the  attorney^  re- 
ceivedj»  evidence  of  the  surrender.  Warren  d.  Webb  V.  G^eniaUey 
2  Strari  129.  So  where  a  ^nan  midwife  made  an  entry  in  his  bodL 
of  haying  delivered  a  woman  on  a  certain  day>  referring  to  his 
U^ef  iu  which  he  hind'ihade  a  charge  .for  his  attendance,  which 
wiw  marked  as  paid;  such-  entry  was  received  in  evidence  upon 
an  issue  as  to  the  age  of  the  chdd  at  the  time  of  his  afterwards 
suffering  a  recovery.     ffigMam  v.  Hidgeaxty,  10  East,  1 09.     And 

in 


ay  tsvi^!iEirc«» 
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declared  apprehension  of  deaths  of  in  such  inUitii»enf        Cb.I.  * 
danger  otf  it  as  mtfst  n^ces&arily  have  raUed  that        %*>^ 
apprehensioli  in  his  mind,  has  made  a  relation  of  the    ^^^"''^^^ 
manner  in  which  th^  o&enc^*  Was  ^otnmittedy  such  Woodoock't 
p^ation  haa  ^bee^  received  as  evidence  a^nst  the  case.  Leach, 
]^)Hboner,  though  the  person  snaking   it  was  nbt  ^^'    g  -. 
fiMmaHy  sworn ;  fc^,  as  was  obserr^d'  by  Lord  C.  B. 
Eyre  in  a  case  of  this  kind,  **  when  the  party  is  at  lb.  5O7. 
d^  point  of  death,  •  and  when  eVety  liope '  of  thid^ 
#bM  is  gone,  when  every  motive  to  ftdsehood  i» 
ti&enced,  and  the^  tnind  is  induced  by  the  ixLiM 
^owerAd  eotisiderations  to  speak  the  tnith ;  a  Bitua4 
tioi^  so  soiemnV  and  so  awfiiL  is  considered  by  th^ 
Kw  as  creating  an  obligation  equal  io  (that  which  is 
knposed'  by  a  positive  oat^  administered  in  a  court 
df 'jtetiee/'    But  in  Cases  where  the  p&rty  taaking 
iBtas^dedaratien  iis  so  infamous  as  hot  to  be  compe*    '   : 
teni  to  give  evidence  if  e worn,  the  mere  circumstance  Dnunmond't 
of  fciS  fe^roaehing  d^ath  does  not  give  credit  to  his  <*»•>  **^  378' 


in  «  ve^  .i^til  q486;aii  mtomf yfs  book  cbaisging  for  enpoeuibg  and 
r^^teriog  a  lease  on  a  particular  day,  which  was  after  its  date,  was 
raeeived  ss'evidence  to  show  the  exact  day  of  its  execution.  Dot 
^\  Aen  Ti  iBo&Km,  1$  East,  39.  ^ 

jB  of 


fics^  tbi^  there  was  no  entry  in  the  books  of  Mr.  Lake,  relating  to 
t&s  transaction.  Secondly,  six  of  the  receipts  were  in  the  hands 
tf  SjBr  StiMb^  Evansy  fll|a  there  was  s^  teference  on  the  hack  6f 
^on  bj. Jfremy  Tb9mas^  (Sir  Stephen's  book-keeper)  to  the  book 
Bj  B,  oT  Sir  Stephen  Evans.  Thirdly,  Jeremy  Thomas  was  proved 
WkJejiAdLy  and  «pon  this  the  coyrt  of  King's  Bench,  on  a  trial 
^^Tuadfiut^  the  book  referred  to,  in  which  Was  an  entry  of  jMnr- 
ment  of  the  money,  not  only  as  to  the  six,  but  likewise  as  to  the 
adMr  «M(v  ia  dto  4Mi^'dr'Sik'  Bil^  Lake^  the  fott  <^f  ^Mr.like. 
BttfclW'F.flfci.''  '■  ■!"    •  ..-.,..<•> 

^  iUidAei^OM^f,  iiin^f  tx^  «b«  ab«rve^*  was  ^matth'V.WiUiiimiy 
urtiafl^  tfM4iiMiNMt  bdlttg  4ftihetii^r  oK^t^^  tncmt^  w«tt  i«6lty  {Mid^ 
«tei4(e«e^r^ioM^  of  ^a^icddiitt'  Wnji  lifUK  4ii«  d^ath  >ec«ited  a^ 
MdftM  ofl^  |AJ^«nt.  ride  Bui.  N.P.-^a-  ^  1*1^9  icas«is  f^ 
]SiV»edfn  Syk73Sf5, 9S0y  but  the  poiikt  is  not  th^re  mention^.  It 
tsuM.  Wuaderslodd,  that  in  this,  as  in  the  other  clkSes,  some  cir- 
cottisla&ices  were  pifOVed  to  hiy  a  foundation  f(^  tMs  book  being 
reoeive^i. 

c  2  relation; 
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relatioA;  and  therefore  the  dying  declaration  of  it 
thief  at  the  gallows  is  not  receiyed  as  any  evidence 
whatever. 

What  a  party  has  himself  been  heard  to  say^  does 
not  fall  within  the  objection  as  to  hearsay  evidence* 
Any  thing,  therefore,  which  he  admits,  whether  he 
is  suing  in  his  own  right,  or  merely  as  trustee  for 
another,  or  which  another  '  asserts  in  his  presence, 
and  he  does  not  contradict,  is  received  as  evidence 
against  him.  The  like  evidence  may  be  given  of 
any  admission  made  by  a  person  on  whose  behalf 
an  action  is  brought,  as  where  a  bond  is  conditioned 
to  pay  a  sum  of  money  to  A.  though  J.  is  no  party 
to  the  record,  yet  any  acknowledgment  made  by  him 
respecting  the  matter  in  dispute  will  be  evidence  ^  (/)• 
But  when  such  admission  is  offered  in  evidence 
against  a  man,  the  whole  of  his  account  must  be 
taken  together ';  and  therefore  if  he  admit  certain 
sums  of  money  to  be  due  to  the  plaintiff  on  a  par- 
ticular transaction,  but  at  the  same  time  assert  (or  in 
a  written  account  set  down)  that  such  sums  were 
liable  to  certain  deductions,  as  where  an  agent 
admits  having  received  a  certain  sum  of  money  for 
timber  sold,  but  charges  another  sum  for  the  demurrage 
of  the  ship  which  brought  the  timber,  his  admission 
shall  be  taken  against  him  only  for  the  balance ;  and 
the  plaintiff,  if  he  mean  to  dispute  the  propriety  of 
the  countercharge,  will  be  under  the  necessity  of 
calling  witnesses  on  his  part  to  dispute  it.  So  if  he 
admit  the  receipt  of  a  sum  of  money,  but  say  at  the 

(/*)  In  Res  v.  InhabUanU  of  Wokum,  10 East,  395,  tha  court 
of  King*!  Bench  held,  that  a  rated  inhabitant  of  a  paiish,  between 
which  and  another  parish  an  appeal  waa  pending,  was  so  far  to  ba^ 
considered  as  a  party  to  the  appeal  as  not  to  be  compellable  to  gjiye 
the  evidence  under  the  stat.  46  Geo.  3,  c.  37,  (vide  post,  c  3,  s.  5,) 
and  considerine  him  as  such  party,  they,  in  two  subsequent  cases,' ' 
adznitted  the  ^clarations  of  such  rated  inhabitant  as  evidence 
agpunst  the  parish  wherein  he  was  rated,  though  he  was  not  named 
as  a  party  in  the  appeal.  Rex  v.  Lihabitants  of  Hardwkk^  1 1  Bast^ 
58g.    Rex  r.  InhMants  of  Whitley  Lower,  1  M.  &  S.  636. 

same 
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vame  tfane  that  he  paid  it,  this  is  no  proof  of  a        Ch.  I. 

debt.    No  evidence  is  received  of  what  is  said  by   if^*^^"5f 

the  wife  of  the  party,  or  by  any  other  person,  m    or  Attorney. 

his  absence,  unless  in  cases  where  it  appears  that  -     ■ 

they  were  employed   or  entrusted  by  him  in  the       L  ^7  J 

management  of  a  business.    Thus '  an  acknowledg-  IJ?^^^  ^' 

ment  of  a  fact  by  the  attorney  in  the  cause  is  no  i  Campb.  140. 

evidence  of  that  fact,  unless  made  with  the  express 

view  of  obviating  the  necessity  of  proving  it  on  the 

trial ;  and  even  the  wife's  acknowledgment  of  her 

having  received  wages,  which   she  had  personally 

earned,  was,  in  one  case  *,  held  to  be  no  evidence  '  ^"^  '•  ^^f 

against  her  husband,  in  an  action  brought  by  him  ' 

for  those  wages ;  and  in  another',  where  the  husband     AWmn  and 

J      .-        ^  ^  •      •   •      J  •  X'       i?       others r.Pnt- 

and  wife,  who  was  executrix,  joined  m  an  action  for  chet,6T.Rep. 
a  debt  due  to  the  testator,  it  was  also  held  that  no  ^^' 
evidence  could  be  received  of  declarations  of  the 
wife  after  her  marriage.    So  a  promise  made  by  her 
during  the  coverture,  will  be  no  evidence  to  revive  a 
debt  doe  from  her  before  marriage,  so  as  to  take  the 
case  out  of  the  statute  of  limitations  ^.     If  this  evi-  *  Vide  Morrit 
dence  is  not  admissible  where  the  wife  is  a  party,  or  ^'xnuntaia 
the  meritorious  cause  of  action,  the  rule  applies  with 
greater  force  where  the  cause  of  action  arises  from 
her   delinquency;   and  therefore   in   an  action  for 
enticing  away  the  plaintiff's  wife,  her  declarations 
made  at  a  subsequent  time  are  inadmissible  ^;  but  if  *  Winsmoro  v. 
at  the  time  of  her  elopement  she  stated  as  a  reason  \y^^  c.^4 
for  so  doing,  that  she  was  apprehensive  of  personal 
violence  trotfi  her  husband,  and  the  defendant  credit- 
ing her  story  received  her  into  his  house  *,  such  decla-  *  PWlp  v. 
ration  is  admissible  in  evidence  as  part  of  the  re$  ^  pxas  8a. 
gesia  to  show  that  the  defendant  did  not  harbour  her  See  alao 
from  improper  motives.  ^  ^*''  *^' 

Indeed,  where  the  wife  originally  made  a  contract 
which  was  afterwatds  either  expressly  or  tacitly 
ratified  by  the  husband,  her  declarations  have  been 

c  3  received 
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feceiv^d  as  evidence  to  charge  him ; '  and,  tberefiupe 
in  an  action  for  nur^ng  the  defendant's  cdiil^d^  hi^ 
wife's  admission  that  she  had  agreed  to  pay.  4««  a 

'■^*^;      '  week,  was  allawed  to  be  given  in  evidence,  the  Chitf 

1  atnu'sa;"**    Jnstice  (Pratt)  observing,  that  matters  of  this  kiiad 
See  also  Einer-  ^ei;c  properly  under  the  directions  of  tb^  wife ';  anfl 

in  like  manner  the  admissions  made  by  aq.  under- 
sheriffs,  or  bailiff]^  to  whom  thewarr^mt  is  directed  ^ 
Imve  been  received  as  evidence  agamst  the  sl^iiff, 
in.  ai\  action  against  him  for  an  escape,  because  be 
is  answerable  for  the  acts  of  his  under-^erifTy  efr 
bailiff,  and  they  give  bond  to  him  fet  the*  due  pe»- 
formance  of  their  duty.  • 

But  though  in  the  cases  which  have  been  juat 

mentioned^  the  admissions  of  the  vt/e,  the  undtr^ 

ihtriffy  and  the  bailiff  were  received  ip  evidence,  it 

>«Vid«BowKher  may  still  be  doubted^,  whether  they  were  rightly  re- 

ji  Camp^.^391,  reived  further  than  as  part  of  the  res  gestn^  and  we 

may  now  consider  it  as  clearly  settled,  that  the-  ad- 
missions of  a  mere  servant  are  only  receivable  to^  Ihat 
*  Biggs  r.  Law-  extent.    In  one  case  ^,  indeed,  where  a  person  who  was 
|Up.  '454/       proved  to  be  the  captain  of  the  defendant's  ^hip^  on 

hoard  of  which  the  plaintiff  had  delivered  goods, 
had  by  letter  acknowledgeji  the  receipt  of  them, 
such  letter  was  held  by  Mr.  J,  Btdler  to  be  gopd 
evidence  of  the  delivery.  The  propriety  of , this  de- 
cision was  afterwards  questioned;  and  the  cause 
e  Bauerman  v.  ^^^g  determined  in  iavour  of  the  defendant,  on 
llademus,7T.  another  ground,  the  court  gave  no  opinion  of  this 

point;  but,  in  a  subsequent  case^.  Lord  Xenyon, 
alluding  to  this  decision,  expressed  a  doubt  whether 
the  evidence  was  properly  admitted  7;  and  that  learned 
judge  is  said  to  have  freqi;ent)y  held  at  Nisi  Prius,  that 
the  agent  must  himself  be  called  as,a  witness ;  and, 
in  several  late  cases  %  it  has  been  held,  that  letters  of 
an  agent  abroad,  even  to  his  principal,  containing  an 
Taunt.  511.,  accountof  a  by-gone  transaction,  were  not  evidence 

against 
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«g«i]iAl  Biicb  principdi  to  proy«  the  facts  stated  in       Ch^!. 
liiem.    These  oakeB,  however^  thust  be  undeistood  as    AdinUtion  of 
ip^caUe  only  to  mere  admiBsions  of  antededent      p^^ 

facii,  and  not  to  what  an  agent  says  at  the  time  he  . 

does  an  act  in  the  regular  course  of  his  business^  for, 
ia  the  latter  case,  his  words  being  part  of  his  act  are 
clearly  admissible  against,  his  principal. 

ThnSy'if  a  person  who  is  the  acknowledged  agent  of 
another,  make  a  contract  by  letter  or  other  writing,      [  ig  ]  ' 
proof  of  his  hand-writing  is  sufficient  evidence  of  his 
contract,  without  calling  kim  as  a  witness'.     So  ^J^^^^^- 
wheie  a  man  having  made  a  policy  of  insurance  on  ^^^^.f,  '^'' 
the  life  of  1iis.wife%  (who  had. taken  a  journey  to  Fairliev. 
Manchester,  for  the  purpose  of  procuring  tlve  pertifi-  |(^^f|^  |^. 
cate  of  a  surgeon  as  to  her  health,  pi?eparatory  io  S.P. 
aiaking  ^b»  insurance)  she  was  soon  after  confined  j^i^Kinnaird 
to  bsr  bed  by  illness,  in  which  state  she  was  visited  6  East,  188. 
by  a  friend ;  to  whom  she  stated  that  she  was  pciorly 
when  she  went  to  Manichtoter,  and  diat  She  was 
afraid  she  should  not  hve  till  the  policy  waK  com- 
pleted«    Shordy  after  this  she  died,  and  an  action 
being  brought  by  the  husband  on  the  policy,  the 
court  held  ^at  the  declarations  so  made  by  the  wife 
were  admissible  in  evidence  on  the  part  of  the  de- 
fendant, as  showing  her  opinion  of  the  ill  state  of 
lubt  heltlth  at  the  time  of  effecting  the  poHcy,    The  ^^^ 
lldmission  of  a  person  who  is  proved  to  have  been  a  1  Xaupt.  104. 
partner  with  the  party  in  the  cause  by  other  evidence,  Poth€rick  ». 
may  also  be  received  against  his  partner  though  made  ib.  105. 
aflefr  the  dissolution  of  the  partnership. 

A  dfetinction  has  been  made  between  an  admis-  Offer  of  Cam* 
rfo^  aiid  ah  offer  of  compromise,  after  a  dispute  has  Ff^^- 
arista;    An  6iletto  pay  a  sum  of  money  in  order  Bal.N.P. 
to  ^ifid  of  an  action,  is  not  received  as  evidence  [^36] 
of  a^  debt  i  the  reason  often  assigned  for  it  by  Lord 
Mahgfield  was,  that  it  nrtist  be  permitted  to  men  "  to 
bay  their  peace,"  without  prejudice  to  them  if  such 

c  4  offer 


promise. 
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Cb.  I.  offer  did  not  succeed ;  and  such  offers  are  made  to 
^Z^u^'  ^^P  litigation,  without  regard  to  the  questioQi 
whether  any  thing,  or  what  is  due.  Therefore  if  A. 
sue  .B.  for  lOoL  and  JB.  offer  to  pay  liim  20  /.  it  shall 
not  be  received  in  evidence;  for  this  neither  admits 
nor  ascertains  any  debt,  and  is  no  more  than  saying, 
he  would  give  20 /•  to  get  rid  of  the  action;  but  if 
an  account  consist  of  ten  articles,  and  JB.  admit  that 
such  a  one  is  due,  it  will  be  good  evidence  for  so 
much. 

Admissions  of  particular  articles  before  an  arbitra- 
tor are  also  good  evidence,  for  they  are  not  made 
with  a  view  to  compromise,  but  the  parties  are  con- 
testing their  different  rights  as  much  as  they  could 
do  on  a  trial. 

Oti  the  same  principle,  the  confession  of  a  felon 
voluntarily  made  is  evidence  against  him  on  his 
trial ;  but  if  any  threats  or  promises  have  been  made 
to  induce  him  to  confess,  no  evidence  of  such  con- 
fession is  admitted ;  for  a  man,  under  such  influence, 
might  be  tempted  to  confess  what  was  not  true,  in 
the  hope  of  being  discharged  from  prosecution,  or  of 
receiving  a  slighter  punishment  than  if  he  were  con- 
victed on  other  evidence ;  yet,  if  in  consequence  of 
the  confession  so  obtained,  the  stolen  property  be 
found,  evidence  of  that/ac/  may  be  admitted,  though 
the  confession  as  to  the  circumstances  under  which 
it  was  taken,  cannot  be  given  in  evidence. 
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Rex  v.  War- 
wickshall, 
Leach,  Cro. 
Law,  299. 

Acts  amounting      In  Uke  manner  as  what  a  man  says  will  be  evi- 
to  Admissions,   jence  against  him  of  the  fact  so  admitted ;  acts  done 
by  him  will  sometimes  preclude  him  ^from  disputing 
his  situation.     If  a  man  hold  himself  out  to  the  pub- 
lic as  filling  any  particular  station,  he  prevents  the 
necessity  of  evidence  against  him  to  prove  that  he  is 
Bevan  r.  Wil-  legally  entitled  to  it    Thus,  if  a  clergyman  receive 
llep^aZ^n      tithes,  and  an  action  is  brought  against  him  for  non- 
residence,  the  proof  of  his  having  so  received  tithes, 

and 
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Q&d  acted  in  the  character  of  parson^  is  sufficient  evi-         Cb.  L 
dence  that  he  is  so  ;  or  if  an  innkeeper  write  over  his  ^ff^^^j^ 

door  that  he  is  licensed  to  let  post-horses  \  and  after- .  _. 

vrards  commit  an  offence  against  the  post-horse  act,  '  ^*^^®'^^' 
there  needs  no  other  evidence  of  his  being  licensed,  Repf 637. 
than  the  information  so  held  out  by  himself  to  the 
public.     If  a  man  live  virith  a  woman  to  whom  he  is 
not  married,  and  suffer  her  to  pass  in  the  world  as  his 
wife*,  he  will  be  answerable  for  such  contraots  made  'Watson  v. 
by  her,  as  would  be  binding  on  him  if  made  by  a  ?^  c^^^'eU 
woman  to  whom  he  -was  actually  married ;  for  in  all 
these  cases  the  person  avails  himself,  as  far  as  is  in 
his  power,  of  the  legal  benefits  of  th^  situation,  and       [21] 
therefore  the  law  considers  his  own  acts  as  conclu- 
sive evidence  to  charge  him  with  the  duties  of  it. 

So  in  many  cases   where  one  man  treats  with 
another,  as  filling  a  particular  station,  Md  derives  a 
benefit  from  him,  he  will  not  afterwards  be  permitted 
to  dispute  his  title,  as  if  a  farmer  take  his  tithes  by 
permission  of  the  clergyman,  or  a  person  letting  out 
post-horses  account  with  another  as  farmer  of. the 
duty  %  the  person  so  admitting  the  title  of  the  other  '  Radford  v. 
and  acting  under  it,  will  not  be  permitted  afterwards  Re^"^a'^^' 
to  call  on  him  to  prove  it :  and  in  like  manner  where 
A.  rented  the  glebe  lands  of  a  rectory  of  B.  the  in- 
cumbent, and  paid  him  rent  *,  he  was  not  permitted  in  *Coolkev. Lox- 
'an  action  for  use  and  occupation  to  dispute  the  title    ^^      '   ^^ 
of  his  lessor  by  jproving  .that  his  presentation  was 
simoniacal.     So  where  two  persons  who  were  alien 
enemies,  carried  on  trade  at  Lisbon  under  the  name 
of  a  third,  who  was  a  Portuguese,  which  country  was 
in  amity  with  this  country,  and  on  a  cargo  which 
they  had  shipped  being  captured  and  hbelled  as 
enemy's  property,  they  permitted  such  third  person 
to  claim  the  goods  in  the  Admiralty  Court  as  his    ^ 
own,  and  to  obtain  a  decree  for  the  restitution  of  them 
to  him ;  the  persons  who  had  thus  collude  with  a 

third 
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Ch.  I.  liiird  to  deceiye  the  coutty  were  held  to  be  estopped 

Pi^^fv^  itottt  ftfterwarde  maSi^taintng  an  .action  for  money  had 

'  ^nd  l-eceived  against  him  i6  recover  the  value  of  the 


•D«Mittonv.  gOOd6^ 

De  MeUoy  12        MoBt  <^  the  foregoing  cases  may  be  classed  under 
^  ^        the  head  of  presnmptive  evidence;  for  there  was  no 
proof  of  the  particular  fact ;  bat  the  conduct  of  the 
party  afforded  such  pregnant  evidence  of  it,  that  he 
was  precluded  from  denying  it.    This  is  the  most 
violent  presumption  ;  but  there  are  other  presump- 
tions which  are  only  probabie,  and  therefore  may  be 
rebutted ;  for  in  all  cases  where  positive  and  direct 
evidence  is  not  to  be  obtained,  the  proof  of  circum^- 
^tancei^/and  fticts  consistent  with  the  claim  of  onb 
[  <^s  ]      party,  and  inconsistent  with  that  of  the  other,  is  deem- 
.  ed  sufficient  to  enable  a  court  of  justice,  or  more  cor- 
rectiy  speaking;  a  jury  trnder  itJR  direction,  to  pre- 
sume the  particular  fact  which  is  the  subject  of  con^ 
troversy ;  for  the  mind,  comparing  the  circumstances 
of  ttke  particular  case  with  the  ordinary  transactions 
of  mankind,  judges  from  those  circumstances  as  to 
the  probability  of  the  story,  and  for  want  of  better 
evidence,  draws  a  conclusion  froni  that  before  it. 
Long  and  undisputed  possession  of  any  right  or  pro- 
Beard^i'2Co.  P^^'  affords  a  presumption  that  it  had  n,  legal 
5-  fbiindiUdon,  and  rather  than  disturb  men's  possessions, 

^^dt^**"  even  records  have  been  presumed. 
Cowp.  103,  Thus  where  theiJe  had  been  a  long  and  uuinter- 

^  1  T.  Rep.  fup(ted  Mjoyment  of  a  rectory,  which  originally  be- 
'  Lady  Dart-  longed  to  fife  crown,  a  grant  waA  presumed^,  as  was 
mouth  V, .  a  conveyance  of  tithe  hay,  before  the  restraining 
Bast,  334,  Statutes,  though  an  ancient  endowment  v/as  shown' ; 
sed  vide  pi^t,  and  where  a  corporation  had  for  three  hundred  and 
♦Mayor of  *%  years  been  in  the  receipt  of  pott  duties,  which 
KinsstoD  upon  eould  only  oHghiate  in  a  grant  from  the  crown,  such 
ner  Cowp?'^  grant  was  alsa  presumed  %  as  was  an  en(hinchise«- 
10a.  ment  of  tandi,  originally  co|>yhold,  which  had  long 

been 
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been  opcupied  ant}  tieated  a^  freebftl^  *(g).  A*^  .Ch.I. 
where  a  lord  of  a  manor  entered  into  an  agr^  Prum^^ 
ment  with  several  customary  tenants  as  to  the  tenns  '^*^^' 
on  whic)i  th^y  diould  in .  futufe  cut-  their  yfXi^p  a  i  £^  ^^ 
.sfdMsequeat  differeat  course  of  cutting  by  iibf  occu-  Jodnson  «. 
pieiB  of  one  of  the  esUtes  with  th^  Hnowledg^  of  the  ^IT^! 
lord,  was  held  tp  be  admissi^lei  though  not  v^ 

«      ■ 

(g)  In  like  manner  a  recovery  has  been  presumed  after  a  Terr 
long  possession,  HutteUen  v.  Btmhe^y  IV.  ii,  la^Oed.  a,  B.  u. 
deed  3  T.  Rep.  15^  and  now  by  stat.  14  Geo.  2^  c.  ao,  it  it  e»- 
pressi J  provided,  ^VThat  all  common  recoveries  suffered  or  to  be 
safferM  without  any  surrender  of  die  leased  for  life,  ihadl  bb 
valid :  provided  it  sball  not  extend  ,Jto  mdEe'any  rtcoveiy  valid, 
unless  the  person  entitled  to  the  first  estate  for  hfe,  or  other 
greater  estate,  have  or  sliall  convey,  or  join  in  conve^^ing  an  estate 
kut  Ufe^  at  least  to  the  tenant  to  tht/rnBo^/'    Ad^  bV  the  wmtt 
act>  where  any  person  has  or  shall  purchase  for  a  valuable  con- 
•ideradon  any  estate,  whereof  a  recovery  Was  tiecessaiy  to  com- 
dem  tbe  tide^  such  petfo%  and  afl  cbdmine  noAer  kini^  'hinfa^ 
beok  in  possession  from  the  time  of  sueh  purchase^  shall  and  may», 
after  the  end  of  twenty  years  from  the  time  of  such  purchase, 
pKMdiMM  iff  evidence  thti  deed  ituddiig  m  tenant-to  thid-prseifey 
find  declaring  the  uses ;  and  the  deed  gq  produced  (the  execution 
thereof  being  duly  proved)  shall  be  deemed  su&cient  evidence 
tlMt  socb  recovery-wAs  duW  Biifibf^  in  case  no  recbrd  can  b^ 
iamd  of  such  recovery,  or  the  same  should  appear  iiot;raa;iilarl^ 
entered :  provided,  that  the  person  making  siicn  deed  had  a  suf- 
ficient estate  and  power  to  make' a  tenant  to  the  prtfcifpf,  and  to 
suffer  such  comadn  rdbover^.    It?  as  further  auusted,  that  every 
common  recovery  suffered,  or  to  be  suffered,  shall,  afler  the  ex- 
piration of  twenty  yeiurs,  lie  deemed  vahd,  if  it  appear  upon  the 
&ce  of  soch  reoQi^ry  Ast  ih^re  wa4  •  a  tena«t'io  tie  writ,  $nd  if 
the  persons  joinine  in  -such  recovery  had  a  sufficient  estate  or 
power  to  sufl^r  tffl  kim^  nbtwithstanding  the  deed  to  make  a 
tenant  to  anch  writ  tAmA  be  lost.    Itns^'AirtMv  enacted,  thikt  every 
recovery  shall  be  deemed  valid,  notwithstanding  the  fine  or  deed 
making  a  tenant  to  such  writ  shall  be  levied  or  executed  after  the 
time  of  the  ju<%ment}  men,  and  the  aWald  of  ttdaiiit  provided 
the  same  appear  to  be  levied  or  executed  before  the  end  of  the 
term  in  which  sucn  recovery  was  suffered,  and  the  persons  joining 
ia  Boch  recovety  had  a  siffioient  ^tate  and  pow^r  to  safer  the 
same.    Thi»  act  only  extends  to  cases  vihere  the  party,  sufferina 
the  recovery,  liad  a  sufficient  estate  to  enanie  iiim  to  do  so,  ana 
dbes  not  aker  the  rules  of  evidence  in  the  ca^^  of  a  recovery, 
aollered  by  a  tenant  in  tail,  in  remainder  during  the  existence  of 
the  estate  for  life.    In  such  case  if  the  possession  has  long  sone 
according  to  the  recovery,  a  surrender  of  the  life  estate  ^vm  be 
presumed ;  but  if  disputed  recently  after  the  death  of  ths  pefson 
who  was  entitled  to  bold  without  the  aid  of  the  recovery,  it  will 
not.     Bridges  vl  Duke  of  Chawht,  a  Burr.  1065.  ' 
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strong  evidence^  to  show  that  the  deed  had  been  de» 
parted  from,  and  some  subsequent  grant  made  au- 
thorizing such  mode  of  cutting  by  the  tenant  of  the 
particular  estate'.  So  the  production  of  an  original 
lease  for  a  long  term,  and  proof  of  possession  for 
seventy  years,  has  been  held  sufficient  evidence  of 
an  assignment  * ;  and  possession  for  twenty  years, 
and  an  assignment  of  an  old  term  of  two  thousand 
years,  sufficient  to  presume  the  original  grant  of  the 
term  >.  In  like  manner  if  a  landlord  give  a  receipt  for 
rent  due  at  Michaelmas,  and  afterwards  claim  rent 
due  at  Lady-day  preceding^  it  furnishes  a  still 
stronger  presumption  that  such  preceding  rent  has 
been  paid ;  and  where  a  stale  demand  is  made  in  a 
court  of  justice,  the  very  circumstance  of  its  coming 
late,  in  all  cases  inclines  the  mind  to  suspect  that  it 
has  not  a  just  foundation,  and  in  many  has  been 
taken  as  complete  evidence  of  the  non-existence  or 
payment  of  it ;  but  these  latter  cases  resting  on  pre- 
sumption, and  not  on  positive  proof,  very  slight  evi- 
dence is  sufficient  to  rebut  and  overturn  them,  and  to 
call  on  the  different  parties  to  establish  their  respec- 
tive rights  by  the  ordinary  rules  of  evidence. 

Where  a  bond  has  not  been  put  in  suit,  or  interest 
paid  upon  it,  for  twenty  years,  the  law  calls  upon 
the  obligee  to  give  some  reason  for  the  delay,  and  in 
default  of  his  doing  so,  presumes  that  it  has  been  paid ; 
and  the  same  rule  applies  to  a  sdre  facias  brought 
for  execution  on  a  judgment^;  but  in  the  case  of  a 
small  demand,  which  the  party  had  no  particular 
interest  to  collect,  the  rule  does  not  apply,  and  there- 
fore it  has  been  held,  that  mere  length  of  time^  short 
of  the  statute  of  limitations,  unaccompanied  by  other 
circumstances,  is  not  sufficient  to  found  a  presump- 
tion of  a  release  of  a  quit-rent  ^. 

In  the  case  of  the  bond,  the  payment  of  interest, 
or  any  other  sufficient  reason  why  the  action  was  not 

sooner 
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sooner  brought^  would  be  an  answer  to  the  preeump- 
tion  which  would  otherwise  arise  from  the  length  of 
time;  but  the  mere  fact  of  the  defendant  having 
been  in  embarrassed  circumstances  without  more,  is 
not  sufficient  to  excuse  the  delay  ^  The  &ct  of  in- 
terest haying  been  paid,  would  be  sufficiently  proved 
by  a  receipt  for  it  in  the  hand-writing  of  the  creditor 
himself  endorsed  on  the  bond,  before  the  time  when 
the  presumption  was  likely  to  arise,  because  then  he 
had  no  interest  in  making  such  endorsement  ^;  but  if - 
made  after  that  time,  it;WOuld  be  no  evidence^. 

Having  thus  stated  the  general  rules  applicable  to 
every  species  of  evidence,  as  well  written  as  parol, 
I  shall  now  proceed  to  give  them  a  distinct  and 
separate  consideration. 
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CHAP.  H. 

i^yiulTwiilr^  eviAtiaei  ,haft  beki .  diVMedwliy^  i  Loril 

C!U6f'Bkroni6ilbevt«mto;tfrO'dlMws';:>tlip  >0Be  thai 
MhkU  ifipublicf  die  othec  privdU^y  and  tUi firBtlm 
been  aga&ntflubdivided  ifato  /niattent  tf  record,  and 
oAek«  of  ^n  inferior  nature.  I  i^all  follow  these 
dMttiont.  flud  it eai  of.  each  in  kft  order. 

SECTION  I. 

Of  Records, 

Ch.  II.  s.  1.        The  memorials  of  the  legislature,  such  as  acts  of 

J^j^»««^««*  parliament  (a),  and  judgments  of  the  king's  supe- 

UamaU,  rior 


(a)  Of  acts  of  fMurliament  the  law  makes  a  distinction  between 
those  which  are  public,  as  concerning  the  reahn,  all  spiritual  per- 
sons, all  offices,  and  the  like,  and  those  which  settle  the  private 
rights  of  individuals  or  particular  places,  and  which  are  therefore 
ciuled  ortoofo.    The  former  are  not,  correctly  speaking,  the  sub- 
ject of  proof  in  any  court  of  justice,  for,  being  the  law  of  the  land, 
they  are  supposed  to  be  known  to  every  man :  and  therefore  the 
printed  Statute  Book  is,  on  all  occasions,  referred  to,  not  as  evi- 
r  ^M  1         dence  to  prove  that  of  which  every  man  is  presumed  to  be  already 
^      '    "^        conusant;  but  for  the  purpose  of  refreshing  the  memories  of  those 
who  are  to  decide  upon  them.    But  private  acts  of  parliament  not 
^  concerning  the  pubhc,  are  not  considered  as  Imu,  out  /acts,  and 
therefore  must  be  proved  like  other  records  which  concern  private 
rights,  by  copies  from  the  parliament  rolls  ;  for  the  printed  sta- 
tutes are,  in  this  respect,  only  private  copies,  and  consequently 
V  no  e^ence  of  the  fact.    In  one  case  Lord  C.  B.  Parker  per- 

mitted the  printed  statute  touching  the  College  of  Physicians, 
which  is  a  private  act,  to  be  read  in  -evidence  from  the  Statute 
Book  printed  b}r  the  king's  printer;  but  the  general,  indeed  uni- 
versal practice,  b  to  prove  examined  copies,  ride  Gilb.  Law.  £v. 
10,  13.  To  prevent  this  inconvenience,  the  legislature  frequently 
declares,  that  acts  in  their  nature  private,  shall  be  deemed  public, 
which  enables  judges  to  consider  them  as  laws,  and  thereby  pre- 
vents 


rior  court»  of  jvst^.are ^4^0{iuaa^  re^^ardsf  and    ch.IL fc.  i. 
are  flo.mpecteclby  th^  Iai9r^ithal;,ii9tevi4epc€}  wbi^tr  Jttdgme9tt$  mnd 
ev^  can  be  receif  c«),  in  cwti^di^tio»,of  Jbcmfl^  (A)  j  ]^    '^^^Umi^' 

being  the  precedtots  of  the  law  ^Oi  w)^ich.ie[iireiy^mf^  [^^ 

Itas  a  right  to  hav^  rQooiu^,  they  a^e  i|Qt  pe^r^^ijLted  Gilb.  Luir  £v« 
to  be  removed  from  place  to  place  to  9Qi^t,a  priya^  7  Cole  I4(. 
]^9tqpotue;t  an4.;ar§   therefore  proved  by.eppiea  of 
them,  which  in  tl^  absence  of  the  odginat^  i^jtb^       [  ^8  ] 

feM  thfc  neoMsitv  elf  evid^db  >ta  pH^ve,  er  ftptfcjai  piMdiiig  tx^ioH  ' 
iiodace  then^  to  the  not^us^.pfi  a  cot|^  ofjusQcf p[  and  wi^  ^Jfi^jfft 
view  the  statute  49  Oeo.  3^  c.  9^/9-  9^  enacts,  that  copies  ottne 
statntet-  tii  Great  Bntain  and  Ireland  prior  to  tke  nniotn  og.thoiif 
(tptttnesy^finted  kfiy  U^^pQOter.<li4y  authorized^  ihaU  be  recflivKl 
ai  ooodusive  evidence  of  the  several  statutes  m  either  kingdom. 
Por  particalar  instances  of  wha£  laws  are  coiuiitiered  as  poMiCy  attf 

(6)  By  die  practice  of  the  courts  at  Westminster^  all  writs  issued 
in  Vacanon/are  tested  as  of  a  da^  in  thte  puseedlng  term ;  and  wheiol 

ttimeiiiaadt  up]iapf9oe0dbi«.l>rWlrthi^pb^^^ 
l^ave  bfought  )u3  hill  mto  ,court  qn  the  first  day  of  ibt  term,  or  of 
the  term  ge^^raUV,  wloch  a^fies  the  same  thing.  It  wak,'  for  some 
ikmty  dtmbtei  vAether  d^e  paMes»6rs  qioK  ettoppe^b^  tW^fiotpRi 
fpppn  shotting  the  exact  day  when  the  jyit  was  commenced  ;  but  ii^ 
was  norwards  deterinineciy  that  where  it  b^iciame  necessary  for  the 
pofpOileB  ^justice,  to  fthow  die  day  iwten  die  wifc  inl  iaixt  isfOMit 
e^ber  party  nuabt  do  sp;. and. therefpxt^. wherever  the  pendant 
pleads  a  tender  before  the  eiihibiting  of  me  bill,  or  that  he  aid  not 
pctimise  withm  six  ye^rs  next  befoM  thAt  tltiM,  dte  jpfaiktiii  dAy 
set  forth  in  his  replication  the  day  on  which  the  writ  was^ned,  oat^ 
and  state  .that  the  tender  was  not  made  before  that  day,  or  that  the 
dliAl^aidant  pronnsed  witlin  fix  yesfrs  b^f^re  it;  and  in  lika  raA^ihier, 
i(  tfie  pjll^lai^  '9  <r&a<t^.  9if  af^rion  accrue  within  tha  te^i^,  thcr  ,^lu 
may  beproved,  by  thd  production  of  the  writ  by  the  plamtitf,  ora 
copy  of  the)}rtfctpe^  after  notice  to  prodfic^  it,  by '  the  defendaoati 
Viae  JoAiUprt  v,  SmfJh,'!^  Burr,  igo ;  MorrU  v.  P«f fca  Burr,  ^a^y ; 
But,  in  general,  thefililig  of  the  bill  is  considered  as  uie  commence- 
ment of  the  suit,  and  therefore'  the  plainlitf  may  nve  evidence  of 
any  cause  of  action  ariimg  b»6)re  i^  thoMgft  .a^ia'  the  writ  su^  oot^ 
TotUr  V.  Bonner y  Cowp .  454 ;  and  Uiis  in  bailable  as  well  a9  other 
actions.    Best  v.  F*^a*»Jg,  7  T.  Rep.  4.      . 

An  officer,  whose  business, h  \&  Co  keep  the  reeerds,'nMy  be'ex- 
smioed  as  to  the  conation  of'tbeiA^  butiiot  as  td  the  mMter  ef 
the  record.  Jjsikl^on  v.  Lngktmiy  1  StraL  afo* '  And^#v0his  hrit^e 
bMf  struck  out|  which  render  a  rUcbrii  eM<6nMos,  >wtiiiesMS'Mtey 
be  examined  td^sh^w  that  sw^  words*  ^erl;impr<iperfy'8thici'ocrt; 
bat  not  to  ikldi^die  r^6oi^,  ^y  showitog  diat  an  alteraiion,  Whi^re^ 
by  die  record  ^ihA  made  cd»eet,  Was  inipi^^riy  ihad^;  JMfAiopk 
V.  lUher,  1  Black.  664;  4  Burr.  2aG7i  S.  C. 

Thesr 
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Ch.  II.  B.  1.        These  copies  are  of  three  kinds;  ist.  Such  as  are 

EaempUfea-    exemplified  ander  the  great  or  broad  seal,  which  by 

SwomOmki,    virtue  of  that  seal,  become  themselves  records  (c), 

and  can  only  be  of  proceedings    in    the  court  of 

Oib.  LawEr.    Chancery,  or  thpse  of   the  other  courts  returned 
^73-    °*         there  by  certiorari. 

2dly,  An  exemplification  under  the  sed  of  the 
court,  in  which  the  proceedings  are : 
[  39  ]  Or,  lastly,  a  copy  examined  with  the  original  by  a 

alSint.sa!'^  witness,  and  proved  by  him  on  oath.    Ab  to  the 

mode  of  examination  a  distinction  has  been  taken  be- 
tween an  examination  by  the  witness,  assisted  by  the 
officer  having  the  custody  of  the  original  record,  and 
an  examination  between  two  strangers.  In  the  former 
case  it  is  sufficient  for  the  witness  to  prove  that  the 
pi^ei;  offered  in  evidence  agrees  with  what  tlie  officer 
read  as  the  contents  of  the  record ;  but  in  the  other 
case,  the  two  persons  examining  should  change 
papers  and  read  them  alternately,  so  that  the  witness 
may  be  certain  that  the  original  was  truly  read  to 
him,  which  the  court  will  not  presume  to  be  the  caae^ 
when  the  person  reading  was  a  mere  stranger,  and 
not  in  the  performance  of  any  duty  cast  upon  him  by 
his  office. 
Tidd'f  Pract.  An  exemplification  under  the  great  seal  is  the  only 
090,  3d  edic.     evidence  where  the  record  itself  is  put  in  issue,  by  a 

plea  of  a  md  tiel  record  in  another  court  equal  or  in- 
ferior to  that  which  gave  the  judgment;  but  if  the 
record  be  put  in  issue  in  an  action  depending  in  a 
court  superior  to  that  in  which  it  is,  the  superior 

I 

(0)  Letters  patent  bditt  under  the  ereat  leal  are  also  roatten 
of  recofd,  and  are^  therefore^  read  wiSiout  further  proof;  and  by 
Stat.  3  &  4  £dw.  6,  c.  4,  and  13  Eliz.  c.  6,  patentees,  and  all 
claiming  under  them,  may  make  title,  by  showing  the  eiemnlifi* 
cation  or  constat  of  the  roll.  These  statutes  have  been  held  to 
extend  to  all  the  king's  patents  which  concern  lands,  privily,  or 
other  thing  mnted  to  a  subject,  corporation,  or  any  otner.  Page\ 
case,  5  Co.  Hep.  53. 

court 


cotirt  may  itself  issue  a  certiorari  to  the  inferior  Ch.  II.  s.  i. 
court  to  certify  it ;  and  if  a  record  of  the  same  court  Extrnptifka- 
be  denied,  the  record  itself   is  ixispect^d   by  the    SaomoLies. 

judges.    When  the  record,  being  merely  induce-  ^^^ 

ment  to  the  Action,  forms  a  part  only  of  the  evidence 
to  the  jury,  the  examined  copy  is  considered  as  suf- 
ficient evidence  of  it ;  but  no  copy  of  that  so  ex-^ 
amined,  however  authenticated,  is  admitted ;  for  if  Gilb.  Law  Ev. 
the  party  has  the  first  copy,  and  by  oath,' or  other-  ^' 
wise,  proves  that  to  be  a  true  copy,  then  the  second-    . 
is  useless,  and  if  only  that  is  produced,  then  the 
first  not  being  there  to  be  sworn  to,  it  does  not  ap* 
pear  that  it  is  a  true  copy.  In  some  cases,  however, 
when  it  has  been  clearly  showti  that  a  record  once  Gilb.  Law  £t. 
existed,  which  has  been  since  destroyed,  much  itf-  ^^' 
tenor  evidence  of  its  contents  has  been  admitted, 
especially  in  cases  where  the  record  is  only  induce- 
ment to  an  action*  Thus,  in  ejectment  for  a  rectory, 
to  which  a  recusant  had  presented,  the  record  of  his       [  3^  ] 
conviction  being  destroyed  by  fire,  it  was  permitted 
to  be  proved  by  the  estreats  in  the  Exchequer :  but 
in  ^ese  cases,  the  most  strong  and  satisfkctofy  evi- 
dence is  required;   the  collateral  evidence  should  l^^^'^i*    . 
prove  the  same  facts,  as  the  regular  evidence  would  333,    ' 
if  in  existence ;  and,  therefore,  where  the  estreat  and 
presentment  were  of  the  same  assizes,  it  was  held  to 
be  no  proof  of  a  conviction,  for  the  stats.  23  Eliz. 
c.  I,  and  29  EUz.  c.  6,  direct  proclamation  to  be  made 
at  the  assizes  where  indicted,  and  for  the  person  to 
render  himself  before  the' next  assizes,  and  therefore 
he  could  not  be  convicted  at  the  same  assizes.  This 
species  of  evidence  can  be  applicable  to  those  cas6s 
only,  where  very  ancient  records  are  lost ;    for   if 
a  recent  roll  be  lost,  and  its  contents  can  be  as-  Dou^asv.Yal- 
certained,  thfc  court  will  permit  a  fresh  one  to  be  *op»  ^  Burr, 
engrossed. 

D  Copies 
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Ch.  II.  1. 1.        Copies  of  jadgmentsmusty  in  general,  be  stamped' ; 

£Mmp2t/Sca-    b«t  it  has  been  held,  that  no  stamp  is  necessaiy  ou  a 
Sfurn^a.  *^Py  ^^  ^^  minutes  of  a  judgm^ent  in  the  Ho^se  of 

, .  Lords. 

> Jonesv.Ran-      The  exeipplifii^tions  or  popies  under  seal,,are  con- 
daUyCowp.17.  gij^fg^  jyi  ojf  higher  authority  than  ^y  sworn  copy, 

for  the  conrtfi  of  justice  which  put  their  seab  to 

^em^  are  supposed  to  be  more  capaj^e  of  exaipining 

them,  and  more  (critical  and  eifaq^  in  their  examina- 

tion^  than  any  other  person  is,  oar  can  be ;  and,  there^ 

[  31  ]      fore,  no  other  proof  is  necess^  of  sucli  .copies,  than 

•  Gilb.  Law     the  production  of  tb^rn^,  for^  tl^e  courts  un^er  whose 

£v.  14. 19*      seals  t}iqy  are  authenticated  leaking  a  part  of  the 

law  and  copstit^tion  of  the  country^  their  seals  are 

supposed  to  be  already  kqown  to  ^T^ry  person,  lik^ 

every  other  part  of  the  law  j  aAd,  for  the  same  reason, 

th^  seal  of  .a  court  constituted  by  act  of  parliament, 

'OliTev.OwiD,  as  the  Great  Serious  in  Wales,  or  a  counly  palatine, 

Hvd  ui.       ^^'  ^^  itself,  sufficient  proof  of  the  r^oid  it  %uthen-> 

s.  c/  ticates'. 

Proof  by  Office      Something  similar  to  exemplifications  under  the 
^^^'  seal  of  a  court,  are  what  are  denominated  office 

copies  of  its  proeeedings,  granted  out  and  authen- 
ticated by  an  officer  appointed  by  the  law  for  that 
purpose.  There  ar^,  however^  but  few  im^tances  in 
which  aa  officer  is  so  entrusted,  and  though  in  cases 
where  he  is^  the  law,  on  accou^  of  the  confidence 
repose4  in  him,  receives  his  copy  without  further  evi- 
dence ;  yet,  where  that  trust  does  not  form  part  of 
the  duty  of  his  office,  his  certificate  is  no  more  than 
that  of  any  other  private  person,  and  gives  the  copy 
certified  no  credit  whatever. 

Thus,  though  in  every  instance,  where  any  oopy 
of  a  proceeding  is  granted  out  by  an  officer  of  the 
court,  as  copies  of  proceedings  ill  Chancery,  in  the  ^ 
Crown  Office,  &c.  it  is  commonly  called  an  office  cofy, 

and 
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and  such  copy  is,  for  the  sake  of  coiwenience,  per-    ch.  II.  s.  i. 
suited  to  be  read  in  any  part  of  the  same  causey  it    Office  Copies. 

is  not  legally  evidence  before,  another  court    The  

office  copies  of  the  bill  answer,  and  depositions  are      [  3^  ] 
read  in  the  Court  of  Chancery  without  further  proof; 
but  at  common  law  they  are  no  evidence,  unless  ex- 
amined and  proved,  because  the  officer  is  not  en-^  Gilb.  Law  £v. 
trusted  by  the  law  to  authenticate  such  copy.    The  ^  1^k% 
dbirograph  of  a  fine,  or  the  endorsement  on  a  deed 
by  the  proper  officer,  of  its  having,  been  enrolled^ 
are  good  evidence  of  the  fine  haying  passed,  or  the 
deed  having  been  enrolled,  without  proving  them 
examined ;  for  the  officer  is  appointed  by  law  to  give 
out  the  coi»es  in  the  one  instance,  and  the  certificate 
i^  the  other.    80  an  endorsement  of  a  deed  having  Kinnenlj  v. 
been  enrolled  by  the  auditor  of  the  Dutcby  of  Lan*  ^^  ^^' 
caater,  pursuant  to  a  ckuse  in  the,deed  is  good  evi* 
ifsoee  ot  the  enrolment.    But  an  endorsement  on  the 
finc^  by  the  same  officer  who  made  out  the  chiro-  OUb.  Law  Ev. 
gmph,  that  proclttnations  had  been  made,  is  no  evi-  „  "^'u—; ' 
doice  of  such  peoclamations :  because,  though  the 
chihi^j^r  is  •  authorial  to  make  copies  of  the 
agtsHment  filed  of  record  for  the  parties,  yet  the 
statute  which  gives  that  authority,  does  not  appoint 
himy  to.  copy  the  proclamations.    To  .prove  these, 
thenibro,  the  cdpy  must  be  examined  with  there- 
eQvd,.and|aroved  as  in  other  cases-    So  a  copy  of  a 
judgBftsnt,  made  by  the  clerk  of  the  Treasury,  must, 
neverAeless,  be  examined  with  the  original  record ; 
doidif'u  deei  be  lo9t{d)f  and  a  copy  made  out  from  the 
enrolment,  and  offered  to  a  jury  as  the  next  best  evi-       [  33  } 
donee  the  case  wiU  admit  of,  it  should  be  examined 
widi  tib^  enrohneot,  and  proved  by  a  witness:  for 
though  the  stat.  a6  Heui^  8,  c.  16,  audiorizes  the  clerk 
to.eertifyr  the  enrohnent,  he  is  not  entrusted  to  give 
out  copies.    The  clerk  of  the  rules  is  appointed  to 

p  2  make 
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Ch.  II.  s.i«  make  out  the  rules  of  the  court,  and  authenticaM 
The  whole  mutt  them,  and  therefore  a  rule  produced  under  his  handy 
^P*^'  is  sufficient  without  proving  it  examined  with  the 
>Selby0.Har-  ^^^^ry  in  the  books':  and  in  like  manner  a  copy  of 
Its,  1  Lord  depositions  sworn  at  a  judge's  chambers,  delivered 
R»yni.  745  Q^^  ^j  '^g  judge's  clerk,  and  attested  by  his  signa- 
ture, is  sufficient  without  examination  with  the  ori- 

•  Dimcaivv.      ginal  deposition*.     But  where  I3ie  examination  of  a 

CuDDb  101     "^^'^^^^^  ^*^  '^^^^  taken  by  two  magistrates,  touching 

his  settlement,  it  was  held  that  the  signatures  of  the 
magistrates  should  be  proved,  notwithstanding  the 
mutiny  act  makes  such  examination  evidence  of  his 
*Rexo.BoltoD,  settlement'. 

^e,  1  ^l'       ^*  ^^9  ^^  general,  a  rule,  that  before  exemplifica- 
13*  tions,  or  other  copies  of  recoixls,  are  made,  the  re- 

ft Aid.  12K    ^^^  should  be  drawn  up  in  form,  for  though  by  the 

practice  of  the  courts  at  Westminster,  the  party 
may  take  out  an  execution  immediately  the  judgment 
paper  is  signed  by  the  officer  of  the  court;  yet  it  is 
not  a  perfect  and  permanent  record  till  brought  into 
court,  and  there  filed  as  a  memorandum  or  roll :  till 
that  is  dope  it  is  transferrable  to  any  place,  and  so 
does  not  come  within  the  reason  of  the  law,  which 
Ev.  32.  ^  permits  a  copy  to  be  given  in  evidence  ♦.  But  when, 
[  34  ]  '^y  ^^^  practice  of  the  court,  the  minutes  are  con- 
sidered as  the  judgment  itself,  and  it  is  not  usual  to 
make  any  further  entry,  copies  of  such  minutes  may 
be  given  in  evidence,  as  is  always  done  in  the  case 
of  minutes  of  the  House  of  Lords  of  the  judgment 
given  by  them  on  an  appeal  from  the  Court  of  Chan- 

*  JonMo.Ran-  eery  ^. 

daU,Cowp.  17.      rpj^  record  being  so  completed,  the  whole,  and  not 

a  part  only,  must  be  exemplified  or  copied,  in  order 

that  the  eourf  may  be  in  possession  of  the  full  effect 

of  it ;  for  a  partial  extract  may  bear  a  very  different 

« 4  xn^,  im^^  import  firom  the  whole  taken  together  ^ :  but  in  cases 

Glib.  Law  £t.  of  public  conc€irn,  such  as  the  minister's  return  to 

•7-  »3-  the 
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Ihe.  commitsion  in  Henry  the  Eighth's  time^to  in-  Ch.II.  s.  i. 
quire  into  the  value  of  liyings^  so  much  as  relates  to  ^oinstwhom 
the  particular  matter  in  dispute  is  sufficient^  without  dvUmU  it  em- 
proving  the  commission' .  demx,  and  it$ 
.   Having  thus  shown  how  a  record  is  to  be  proved,  ^    ' 


the  next  object  of  inquiry  will  be,  against  whom  it  is  i  p^^  Hai^w. 
evidence,  and  to  what  extent.    It  lift  an  estabUshed  C.mSirHui^ 
rule  of  law,  that  a  fact  which  has  once  been  directly  ^  ^"^^ 
decided  shall  not  be  again  disputed  between  the  Bal.  N.  P. 
same  parties';  and  therefore  a  judgmept  of  the  same  ^^* 
court,  or  one  of  concurrent  jurisdiction,  whether  upon 
verdict,  demurrer,  or  by  default,  if  difectly  upon  the 
point,  may  be  pleaded  in  bar  in  cases  where  special 
pleading  is  required,  and  in  ot^er  cases  given  in  evi- 
dence on  the  general  issue  (e),  as  concltuive  between 
the  parties^  upon  the  same  matter  coming  either       [  35  ] 
directly  or  incidentally  in  question^  *  Vide  11  St. 

Thus  a  judgment  for  the  recovery  of  a  debt  is  '^'^-  ^^• 
conclusive  evideq|je  of  its  existence  against  the  party 
to  such  judgment  and  his  representatives;  and  a 
nian  who,  on  being  sued,  gives  a  cognovit  for  the 
debt ',  or  pays  money  into  courts,  or  suffers  judgment  '  Maniot  v, 
by  default,  will  not  afterwards  be  permitted  to  re-  ?^*^^ 
cover  back  the  money,  though  he  can  show,  by  the  « vauehan  v. 
clearest  evidence,  that  he  has  paid  it  before ;  and  Bames,  a  Bos. 
even  if  no  judgment  be  signed,  or  formal  act  done  ^^' 

(e)  In  Voocht  ▼.  Wynch^  S  Barn.  &  Aid.  663,  the  court  held 
that  to  make  a  former  verdict  conclusive  in  any  case,  it  should  be 

teaded  by  way  of  estoppel,  and  that  if  not  so  pleaded  it  could  only 
» left  to  the  juiy  as  evidence,  but  not  as  conclusive  of  the  right. 
To  this  decision,  however,  may  be  opposed  the  cases  of  Hitches 
v.Campbeily  -a  Black.  837;  3  Wils.  304,  S.  C;  Budd  v.  Randall, 
3  Burr.  1353;  and  Scott  v.  Shearman,  a  Blade.  977,  which  are 
stated  in  the  following  pages.  It  is  .also  to  be  observed  that,  ac- 
cording to  the  cases  otSir  Fred.  Enelyn  v.  Ifaynec,  3  lUist,  36,  and 
BSlet  V.  RosCy  5  Taunt.  705,  the  ju<kment,in  the  above  case  would 
not  have  been  conclusive  if  pleaded;  being  only  a  verdict  on  the 
general  issue  in  an  action  on  the  case,  when  the  question  of  right 
was  never  pointedly  put  in  issue.  In  most  of  the  cases  cited,  potty 
P*  [75]y  the  judgments  which  were  held  to  be  conclusive  were  not 
pleikdiecl 
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■  Brown  v, 
M^Kinnany, 
1  Esp.Cas. 

^79. 

'  Knibbs  v. 
Hally  1  £sp. 
Cas.  &4. 

'  Moses  V, 
Macfarlan,  3 
Barf.  1009. 

*  VideaH. 
Black.  414. 
7  T.  Rep.  269. 
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*  Seddon  v 
Tutop,  6  T 
Rep.  607. 


'  Hitchen  v. 
Campbell,  a 
Black.  827. 
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in  conflequencci  but  a  party  on  being  sued  %  or  a 
tenant  when  distrained  on*,  pays  the  money  demanded 
of  himi  protesting  at  the  same  time  that  it  is  not  due; 
still  the  law  will  not  permit  him  to  reoonrer  back 
money  so  paid  in  the  coarse  of  a  legal  proceeding. 
It  wa$  indeed  held  in  one  case ',  that  where  money 
had  been  recovered  against  conscience  ia,  a  covrt 
no/  of  reeori,  an  action  as  for  money  had  and  re^ 
eeived  might  be  brought  to  recorer  it  back ;  but 
the  authority  of  this  case  has  been  since  much 
questioned^. 

In  like  manner,  as  the  judgment  concludes  the 
defendant  from  disputing  the  debt,  it  precludes  the 
plaintiff  from  recovering  a  larger  sum  of  money  than 
has  been  awarded  him;  and  therefore  if  a  plaintiff 
claiming  a  debt  composed  of  different  items,  attempt 
to  prove  the  whole,  and  fail  as  to  part  of  it,  he  will 
not  be  permitted  at  a  future  time,  when  possessed  of 
better  evidence,  to.  recover  that  part ;  but  the  de- 
fendant may  plead  the  judgment  in  bar,  and  it  will 
be  conclusive  evidence  for  him*  But  if  the  plaintiff 
never  attempted  to  give  this  part  of  his  demand  in 
evidence  he  will  not  be  estopped  by  the  record,  from 
proving  that  fact,  and  recovering  the  remainder  of  hid 
debt;  though  the  declaration  in  the  first  action  con^^ 
tained  counts  adapted  to  that  part  of  his  demand  ^. 

When  a  judgment  as  to  personal  property  is  given 
for  the  defendant  on  the  merits  of  the  case,  it  pre- 
cludes the  plaintiff  from  making  a  fresh  demand, 
either  in  the  sanie  form  of  action,  or  in  any  other  of 
ex|ual.  degree;  and  therefore  where  A.  brought  an 
action  of  trover  to  recover  personal  property,  and  a 
verdict  was  given  against  him  on  the  merits^  this 
verdict  was  held  to  be  conclusive  eyidence  in  an  action 
of  assumpsit  by  him  for  money  had  and  received,  to 
recover  the  money  produced  by  the  goods ^;  for 
though  a  different  form  of  action  it  was  still  one  of  the 

same 
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same  degree^  it  was  the  same  question  of  propertyi     ch.  II.  s.  i. 

aad  the  judgment  was  directly  on  the  point.    So    Jttdgmentsin 

where  to  an  action  of  trespiw  the  defendant  pleadci   ^      Actum. 

to  the  merits,  and  on  demurrer  to  the  plea,  judgment 

is  given  fof  htm;  this  operates  as  d  bdr  to  an  actton 

of  trover  for  the  same  takmg,  and  niay  be  pleaded 

to  such    action  %  or^   perhaps,   according    to   ih€  iperrar'scase, 

modern  tilles  of  pleadii&g  in  that*  action,  given  in  ^  ^®-  7-  F^- 

^vidence  on  the  general  issue*    But  had  the  first       r  '^^  -i  ' 

action  failed  through  any  error  or  misconceptioii  of  Cro.  Elu.  668, 

the  form  bi  action,  6t  misprision  vH  the  pleadirigs^  ^'  ^' 

then  file  judgment  would  not  have  barred  the  sttb^ 

sequent  action^  but  the  plaintiff  mighty  in  case  it  hn4.  *  Lechmeret>. 

be^n  ^[jecially  pleaded,  have  traversed  the  averment  v^^*^%f 

of  the  cause  of  action  being  the  same. 

The  cases  above  referred  to  arose  on  questions 
respecting /wr^ofta^  propeity,  but  the  same  rule  holds 
in  actions  which  concern  real  estates.    If  a  dispute 
arise  respecting  lands,  and  any  iac£  come  dtrtctly  in 
issue,  Ae  finding'  Of  a  jury  on  that  fsLct  is  received 
as  evidei^ce  of  it  in  any  future  dispute  between  the 
sam^  parties  or  others  claiming  under  them,  though 
hi  respeti^t  of  other  lands ' ;  and  if  in  an  action  of  *  Lewis  v. 
treses  the  right  to  an  easenient  in  land,  or  to  any   £**?[!' Sji^* 
part  of  the  land  itself,  be  put  on  the  record,  traversed,   n.P.  233,  S.  C . 
and  found  against  the  patty  pleading  it,  such  finding  cal^^l  Shei^ 
is  €onchuii>e  i^ainst  the  right,  and  if  the  same  plea  '    ^^* 

be  pleaded  to  another  action,  may  be  replied  by 
way  of  estoppel^.    But  though  a  judgment  in  One  ^Outnon^. 
action  is  conclusive  evidence  m  all  others  of  the  same  ^^^^'  ^ 
degree,  it  does  not  operate  as  a  bar  to  any  other  of  a 
higher  nature  than  that  in  which  it  was  given^;  nor  *  Vide  Ferrar's 
will  it  in  any  case  be  conclmivej  unless  the  point  be  ^^^^  "  ^'  1' 
directly  raised;  and  therefore  the  judgments  in  mere 
poi$e$9ory  actions,  where  the  defendant  pleads  the   Evelyn  v/ 
general  issue,  and  the  question  of  right  is  never  ^^®^J?*^ 
poiatecUy  in  issue  ^,  as  in  actions  for  disturbance,   mU^.  Rote, 

D  4  ejectment,   5  Taunt.  705. 
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Ch.  II.  8. 1.    ejectmenty  &c.  though  a  degree  of  evidence,  as  to 
Judgmenif  m    the  .right,  are  never  so  conclusive  as  to  bar  other 
actions  or  preclude  another  defence  of  the  same 
nature. 

It  must  always  be  ran^mbered,  that  it  is  against 
the  party  to  ^  action,  or  one  claiming  under  him. 
[  3^  ]      only,  that  a  judgment  is  evidence.    Against  third 
persons,  a  verdict  or  judgment  in  a  civil  case,  is  no 
(evidence  whatever;  for  the  first  principles  of  natural 
justice  require  that  a  man  should  be  heard  before  his 
cause  is  decided^  and  if  he  were  to  be  bound,  or  in 
the  least  degree  prejudiced  by  a  verdict,  where  he 
had  no  opport\mity  of  cross-examining  the  witnesses, 
it  would,  in  effect,  be  overturning  this  most  salutary 
rule  of  jurisprudence. 
Oilb.  Law  £v.       In  general,  too,  the  benefit  of  the  rule  is  mutual ; 
^'  ^d  therefore,  if  in  a  suit  between  A.  and  B,  a  ver- 

dict pass  for  A.J  C.  who  was  no  party  to  the  cause, 
is  not  permitted  to  give  this  in  evidence  against  B. 
in  any  future  action  there  may  be  between  them ;  for 
it  would  be  unjust  to  suffer  that  to  be  given  in  evi- 
dence against  a  man,  from  which  he  could  not  have 
derived  any  benefit ;  but  this  general  rule  is  liable 
t^  exception,  in  cases  where  a  man  is  privy  in  estate 
v^ith  the  person  who  recovers  the  verdict,  for  in  such 
case  the  verdict  will  be  evidence  for  him,  though  he 
would  not  have  been  bound  by  it,  had  it  been  the 
other  way. 
[  39^  ]  Thus,  if  there  are  several  remainders  in  the  same 

deed,  and  he  who  is  in  possession  recovers  a  verdict 
in  an  action  brought  against  him  for  the  land,^€U[io- 
ther  remainder^-man  may  give  this  verdict  in  evidence 
Vide  ^e  V.  i^  another  action  against  him,  at  the  suit  of  the  same 
Lord  lUym.  plaintiff;  for  had  the  verdict  been  against  the  termor, 
73o^ndRush-  the  remainder-man  would  have  been  dispossessed. 
Countess  of  ^^  bad  there  been  a  verdict  for  th^  tenant  for  life,  in 
^®"jj*"'^       ejectment,  wh^re  no  aid  can  be  prayed,  it  seems  that 

Hard.  473.  ^j^^ 
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the  reversioner  mighty  nevertheless,  give  this  verdict    ch.  II.  s.  i. 
in  evidence,  because  he  would  have  been  prejudiced   Judgmentt  in 
by  such  verdict,  for  his  reversion  .would  have  been  ^^    -Actions. 
turned. thereby  into  a  naked  right   Of  this^  how-   •^""~"*"^ 
ever^  Lord  Chief  Baron  Gilbert  (page  35)  makes 
a  qu^tre,  and  the  point  seems  never  to  have  been  de- 
cided (y). 

But  when  tt  is  said  that  a  verdict  is  not  evidence  for 
or  against  one  who  is  not  party  to  a  cause,  it  is  not 
to  be  understood  that  a  man  who  merely  uses  the       [  40  ] 
name  of  another  for  his  own  benefit,  is  not  bound  by 
the  verdict  which  is  given  against  him.    Courts  of 
justice  in  these  cases,  will  take  notice  who  is  the 
real  plaintiff  or  defendant  in  a  cause ;  and  therefore,  Gilb.Law£T. 
if  a  man  bring  an  ejectment  in  the  name  of  another,  35> 
as  his  lessee,  he  being  in  fact  the  real  plaintiff  in 
the  cause,  the  verdict  is  evidence  for  or  against  him, 
in  an  ejectment  brought  in  the  name  of  another 
plaintiff,  on  his  demise ;  and  in  like  manner  a  re-  Klnnereley  v. 
covery,  in  an  action  of  trespass,  against  one  who,  Orpe,  Dougl. 
justified  as  servant  of  A.  is  admissible,  though  not      ''  ' 

(/)  InCom.Dig.Evid.(A.)5,  it  is  said,  "  A  verdict  for  or  against 
the  piainti£f,  with  proof  of  the  evidence  by  him  given,  shall  be  evi- 
dence in  an  action,  by  another,  agsunst  him  for  the  same  thing ;  as 
in  an  action  by  a  common  carrier  for  epods  delivered  by  mistake, 
a  verdict  for  or  against  the  [^aintiiF,  with  the  proof  by  him  ^en, 
shall  be  evidence  m  an  action  by  the  owner  aoinst  the  earner  for 
the  same  goods/'  Per  Holt,  at  Gnildhall,  14  W.  3.  Mr.  J.  BuUer, 
(N.  P.  p.  343),  mentions  the  same  case,  but  it  seems  there  that 
the  verotct  was  not  given  in  evidence,  as  the  tferdkt  qfajwy  deter^ 
mining  any  point,  but  as  evidence  of  a  confession  on  record  by  the 
carrier,  mat  he  had  the  goods  of  the  person  who  afterwaras  so 
broaghc  the  action,  and  ta  lay  a  ground  for  proving  what  a  de- 
ceased witness  swore ;  diough  it  should  seem  that  the  last  part  of 
the  evidence  would  be  objectionable,  if  as  we  have  heretofore  seen, 
and  shall  have  occasion  to  state  hereafter,  the  objection  to  a  pro- 
ceeding inter  alios  applies  to  depositions  as  well  as  to  records. 
The  case  of  Whately  v.  Menhiem,  2  £sp.  N.  P.  Cas.  608,  seems 
also  to  have  been  decided  without  attending  to  this  rule,  that  no 
one  can  use  a  verdict  as  evidence  for  him  who  could  not  have 
been  bound  by  it,  had  it  been  the  other  way,  for'  the  plaintiff  in 
that  case  would  clearly  not  have  been  in  the  least  affected  by  the 
verdict  had  the  issue  been  found  for  the  defendant,  unless  he  had 
been  one  of  the  creditors  on  whose  petition  the  issue  was  granted, 
which  appears  not  to  have  been  the  case. 

conclusive 
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Ch.  II.  8. 1.    conclusive  evidence  of  the  right,  in  an  action  against 
Judgments  in    another  servant  of  2I.  for  a  similar  trespass. 

'^      There  is  another  exception  to  the  rule,  that  a 

judgment  is*  only  evidence  between  the  parties,  of 

those  claiming  under  them,  and  that  is,  wherever  the 

matter  in  dispute  is  a  question  of  public  right ;  in 

this  case  all  persons  standing  in  the  same  situatioii 

as  the  parties,  are  affected  by  it,  and  it  is  evidence 

'  to  support  or  defeat  die  right  claimed ;  thus,  a  ver- 

Ev36     ^      diet   finding  a  customary  mode  of  tithing',    the 

*  City  of  Lon-  right  of  a  city  to  toll  *,  the  right  of  election  of  a 

Cwth  181***  churchwarden',  or  schoolmaster^,  a  customary  right 

'  Berryv.  Ban-  of  common,  the  liability  of  a  parish  to  repair  a  parti-^ 

N 'i^^t^^'      Cular  road  ^,  a  public  right  of  way  *,  or  the  like,  ii^ 

«Ld.Brounker  evidence  for  or  against  the  custom  or  right,  though 

aa"^^^       neither  of  die  litigating  parties  are  named  in,  or 

15.  claim  under  those  who  are  parties  to  the  record. 

[  41  ]  The  effect  of  verdicts  in  criminal  cases  on  the  civil 

IWras  ^^  rights  of  the  parties  does  not  appear,  till  lately,  to 
Peake's  Ca#.  have  been  very  clearly  setded.  Hardly  any  thing  is 
^R  ed  *^  ^^  found  in  the  more  early  books  on  the  subject 

Jackson,  1  '  but  loose  dicta,  from  which  very  litde  information 
^^^  ^5-        can  be  collected.    It  is  said  in  one  book,  of  very 

litde  authority,  that  ''  the  verdict  in  a  dvil  cause 
may  be  given  in  evidence  in  a  crifimud  cause,  but  not 
vice  vers&y  and  that  the  court  said  diey  would  hardly 
grant  a  new  trial  where  a  verdict  might  become 
^Richaidsonv.  evidence  in  a  criminal  caused/'  Fi-om  this  note,  loose 

Mod'^™^  ^*     ^  ^^  ^^'  ^^  ^^^^y  "^  collected  that  the  question  did  not 

arise  in  the  case  dien  before  the'  court;  but  that 
they  were  only  apprehensive  that  the  verdict  in  that 
cause  might  be  made  the  foundaition  of  a  criminal 
proceeding.  This,  I  presume,  is  cdl  that  is  meant  by 
its  being  evidence ;  for  it  could  never  be  thought  for 
a  momient  that  it  would  be  so  of  the  criminal  fact ; 
and  it  i&  plain,  die  court  did  not  proeeed  on  the 
ground  of  a  former  verdict  in  a  criminal  case  having 

been  offered  in  evidence  iH:  a  d^l  suit. 

Lord 
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Lord  Chief  Baron  Gilbert^  indeed^  makeft  a  ^putrCy    ch.  II.  b.  i. 
whether  such  verdict  can  be  given  in  evidence,  be*   Judgments  m 
cause  the  party  could  not  attaint  the  jury  as  he  CrmhalCtaeg^ 
cotdd  in  a  civil  action;  but  therd  are  tuatiy  cases  qjHj  LawE 
whefo  v^icts  may  be  given- ihevidenee  against  a  3a. 
party  who  coidd  not  hare  an  attaiiit,  such  aare  all      [  4^  ] 
those   which  establish   cnstomd  and  other  public 
rights,  where,  as  was  just  no\v  observed)  the  verdioi 
is  always  received  in  evidence  against  peMons  who,, 
being  neither  parties  nor  privies  to  the  cabse>  could 
not  avoid  it  by  that  remedy;  that,  therofofe,  does  not 
seetn  to  be  the  tme  criterion  by  which  the  question 
is  to  be  decided.  •       ^         \ 

One  other  case  occurs,  which  also  contains  Uttle  Gibson  v. 
more  than  a  dictum,  though'  certainly  one  of  great  M'Car^,  Cas. 
auUiorily  on  iJie  subject:    It  was  an  issue  directed.  01  if'        ^' 
to  try  whether  certaih  notes  of  hand  wei%  forged  ^or    . 
genuine;  and  on  the  trial  the  plaintiff  having  read 
^e  deposition  of  a  deceased  witness  to  prove  the 
hand-writing,  the  defendant  off<»«d  the  record  of  a 
conviction  of  the  plaintiff  for  forging  another  similar 
note  to  which  the  same  vritness  had  also  sworn. 
This  evidence  iras  objected  to  by  Seijeant  Parker ^ 
who  contended  that,  ''  it  was  a  fide  of  evidence 
that  no  reobrd  of  a  crindnal  action  couM  be  givto 
in  evidence  in  a  civil  suit,  because  mch  convicium 
might  have  been  tgfwn  the  evidence  of  a  fatty  interested 
in  the  civil  action.**    Lord  Hardmclx   iis   reported 
to  have   said,  that  the  general  vide   was    as   Mr. 
Seijeant  Purker  had  mentioned,  and  that  it  had 
bec»  80  strictly  kept,  that,  in  a  cas^  which  he  men- 
tioifed,  and  whiah  l  shall  prcMientty  state,  the  court, 
oil  a  question  of  legitfmacy,^  reft|e)ed  to  admit  id 
evidence  a  sentence   of  excommunication  in.  the 
spii^t<ial  courts  for  fomieatioa  betweentbe  father  and       [  43  ] 
nddther  of  the  f^arty  whose  legftimiicy  was  impeached  f 
and  therefore  be  r^ected  tlm  coaviction. 

This 
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Ch.  IL  8. 1.  ThiB  case  of  Gibson  v.  M'Carty  is  not  very  accu- 
JudgmaUiin  mtely  reported,  but  it  is  clear  that  the  evidence 
CrwunalCam.  ^|jj^j|j  ^,^^  oflfered  Was  properly  rejected;  for  the 

conviction  was  on  another  transaction,  which  ought 
not  to  have  prejudiced  the  claim  before  the  court. 
In  the  case  cited,  too,  the  judgment  of  the  eccle- 
siastical court  was  not  directly  upon  the  point;  the 
father  and  mother  of  the  party  might  have  com- 
mitted fornication,  and  yet  have  been  married  pre- 
Videpoit,[74].  vious  to  his  birth;  and  it  is  clearly  settled,  that  a 
judgment  is  not  evidence  of  any  fact,  which  is  only 
to  be  collected  by  inference  from  it.    That  this  was 
one  ground  at  least  of  the  determination,  appears 
Hilljard  v.       from  a  more  full  statement  of  the  same  case  by  the 
V^2^^    name  of  HiUyard  v.  Grantham\  though  it  must  be 

confessed  that,  by  the  manner  in  which  it  is  there 
cited  by  Lord  Hardwicke,  that  learned  magistrate 
seems  to  have  adopted  the  general  principle,  that  a 
verdict  in  a  criminal  case  cannot  be  evidence  in  a 
civil  suit.  His.  lordship  stated  the  case  to  be  a  trial 
at  bar  on  an  issue  directed  out  of  the  Court  of 
Chancery,  and  said  that  he  was  counsel  in  the  cause. 
That,  during  the  life  of  the  father  and  mother,  there 
[  44  ]  had  been  a  proceeding  against  both  of  them,  in  the 
Consistory  court  of  Lincoln,  for.  living  together  in 
fornication,  and  sentence  given  against  them :  on  the 
trial,  that  sentence  was  offered  in  evidence  to  prove 
that  they  were  not  married;  and  the  whole  court 
were  of  opinion  that  it  could  not  be  given  in  evi- 
d^ice ;  because,  first,  it  was  a  criminal  matter,  and 
could  not  be  given  in  evidence  in  a  civil  cause; 
next,  that  it  was  re$  inter  alias  acta^  and  could  not 
affect  the  issue  (g).    But  they  held,  that  if  it  had 

(g)  As  to  this  D(Miit  8M  the  sereral  cases  in  s.  3,  page  [7a],  et 
seq,  which  cleaily  snow,  that  where  a  marriage  comes  directly  in 
iuae  in  the  ecdestastinl  court,  it  is  evidence  against  the  issue ; 
and  what  is  sulwequently  said  by  Lord  H,  himself,  in  this  very 
case,  shows  that  this  would  have  been  no  objection. 

been 
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been  fl  nenteilce  on  the  point  of  the  marriage,  on    ch.  n.  s.  i. 
a  question  of  the  lawfiUnesg  of  the  marriage,  it,    Ji»dgmetu$m 
being  the  sentence  of  a  court  having  proper  jmisdic*     ^''"""^^^*^ 
tion,  might  have  been  given  in  evidence.  — — ^— — 

There  is  also  another  nisi  prius  decision  of  Lord  Rex  v.  Whit- 
Holt,  which  should  be  noticed  in  this  place.  A  man  ^.  ^^-  ^3- 
being  prosecuted  for  a  fraud  in  obtaining  a  note  of 
hand,  tbe  person  who  had  been.defrauded  was  called 
as  a  witness,  and  that  learned  judge  rejected  his 
testimony;  assigning,  as  a  reason,. that  though  the 
verdict  could  not  be  given  in  evidence  in  an  action  on 
the  note,  he  was  sure  to  hear  of  it  to  influence^  the 
jury.  This  dictum  of  Lord  Holt  is  open  to  two  . 
constructions;  his  lordship  might  eiAer  mean  to  [45] 
say,  that  in  no  case  could  a  judgment  in  such  a 
prosecution  be  given  in  evidence  in  a  civil  .acti<»i ; 
or  only,  that  a  retdictfounded  on  such  evidence  as  was 
then  offered,  would  not  be  admissible;  and  with  this 
latter  construction  agrees  Lord  Chief  Baron  Gilbert j  Gilb.  Law  Er. 
who  says,  that  where  the  conviction '  is  in  fact  ^>  ^'** '  ^**' 
founded  solely  on  the  evidence  of  the  party  in- 
terested in  the  civil  suit,  the  record  cannot  be  evi- 
dence in  it,  because  a  party  shall  not  be  permitted 
to  give  that  evidence  by  indirect  means  which  he 
would  not  be  heard  to  speak  as  a  witness ;  and 
though  the  case  cited  by  Gilbert  is  silent  as  to  this 
pointy  and  only  proves  that  the  description  of  a  party 
in  an  indictmenti  or  the  evidence  then  given  by  a 
witness,  since  deceased,  is  not  evidence  on  an  appeal, 
yet  from  what  was  said  by  Serjeant  Parker  in  the 
case  of  Gibson  v.  M^Carty,  it  is  plain  that  some 
opinion  was  entertained  in  Westminster  Hall  at  the 
time  Gilbert  wrote  as  to  this  distinction.  If  we  sup- 
pose that,  in  that  case,  the  party  interested  had  been 
in  &ct  examined  as  a  witness  on  the  prosecution, 
it  exidains  the  whole;  and  shows,  that  on  this 
ground  also  the  evidence  might  have  been  rejected, 

without 
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Gh.  n.  s.  1.  without  eataUUhing  as  a  general  prpposition,  that 
Judgnauuin-  ]^  ^o  ease  could  such  a  convictiw  be  evidence. 
CrMMCa9n.  ^^<^  ^  verdif^t  cannot  be  used  by  the  party  Wi  whose 

testimony  it  was  obtained^  as  evidence  Iqf  him  of  the 
fiftct  found  by  it^  is  now  clearly  settled  by  sereral 
[  46  }  modem  caafes.  In  one '  the  party  atlempted  to  avail 
p^Tn^  himaelf  of  the  convicjticHi  by  a  sttpplemeatal  bill^ 
poBt,  [14^,  bet  failed  of  success ;  and  in .  9Jo»^^  S  the  court 
?R«'  Bos-  ^^^  *^®  party  injured  to  be  a  competent  witness  on 
ton,  4  East,  the  iodictmeiity  on  the  express  ground^  that  the  con* 
373-  faction  would  be  no  evidence  ia  support  q£  his  civil 

rights. 
Gilb.  Law  £v.    .  But.itJs  saidalso.  by  Gilbert,  that  if  theif  irty  ynnA 
31  •  not  examined  as  a  switness:  on  the  piV0Beeutia%  or  hie 

evidence  fomied  a  part  .only  id  thafc  f^^  to,  the 
jmy^  the  verdict  in  the  oinunal  pitMaentJMliliMy'  ^ 
efBdence  in  the  civil  cavae:  «]tb.de£Qr6<^''tQi  §0 
great  an  authority^  I  cannot  h^  <iiibs«rviiigy  ,thm  it 
seems  rather  contrary  to  the  geneiai^priw^l^!  of 
njecting  all.  evidence  of  an  interested  party  to  permit 
aveidicty  where  his.  testimony  fonned  any  part  of 
the  consideration  of  the  jury,  to  be  given  in  evidence*; 
for  it  eecma  difficult  to  draw  the  Unhand  say  how 
far  di^  might  be  influenced  by  his  testimony^  or  by 
that  of  any  other  witness.    It  is.  fivlhfir  to  be  ob- 
served, that  no  such  distinction  waa  iiMide  in  the  caa^ 
of  Bmrtiet  v.  Pkker^U,  the  .conviction  .  in  which 
case  was  founded  on  other  evideni)e.beaides  that  of 
« Smith  V.        the  plaintift';  and  in  several  reoeat  instances  ^  it  has 
RumuMiis,  1     jjg^jj  decided,  that  in  no:  case;  wherfi  the  pairty  is 
HiXriray  t).    examined,  caa  the  convictiotLbe  received  as  evidence 
Bpowii,ib.i5i.  for  him  of  the  fkct  found  by  it. 
B^w^  1         Having  th«s  mentioned  the^  several  casea  which 
Taunt.  530.      geem  to  show,  that  the  evidence  we  are  speali^ing  of 

is  in  no  case  admissible,  opposed  an-  they  ate  by  the 
dictum  of  GUbert,  I  shall,  in  adidition  to  hia  SAithority , 
refer  to  the  cases  which  daily  occur  of  convietionB 

on 
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on  proceediug9  m  rem  in  the  Exchequer,  and  to  what    ch.  11.  s.  i. 
is  said  by  Mr.  Justice  Buller^  who  lays  it  down^as  a   Judgments  m 
general  rule  ^thout  ajiy  limitation,  that,  "  a  con-  CrmdnalCases. 
yiction  in  a  court  of  crtWno/ jurisdictioti  is  conclusive   *T        7"^ 
evidence  of.  the  fact,  if  it  afterwards  come  coUate-  i  BuI.  N.  P. 
rally  in  controversy  in  a  court  of  civil  jurisdiction  ;  345- 
as  suppose,  says  he,  the  father  convicted  pn  an  in* 
dictment  for  haying  two  wives,  this  would  be  con- 
clusive evidence  in  an  ejectment  wUer^  the  Talidi^ 
of  the  second  nwriage;  was  in  dispute :  but,  he  adds, 
the  conviction  would  not  b^  conclusive,  so  as  to  bai^ 
thepart^in  a  writ  of  dower  or  appe^li  where  the 
legality  of  the  mwii^ge  came  in  question,"  though 
it  wQuld  h^.  primA  facie  evidence  on  a , plea  of  na 
ungues  qecofiji^  before  the  b^riiop.    The  reason  why 
the.  ycffd^^  would  be  conclu^^ye  in  liie,  ejectment^ 
and  not  so  before^  the  bisbop,  I  qpnceive  to  be,  be^ 
cause  in  the  one  caae  the  question  of  marriage 
would  arise  only  ooUitt^rf^fy  wd  ineidentelLy ;  but* 
in  the  other,  it  would  come  directly  in  question  be- 
fore a  court  to  whose  peculiar  jurisdiction  the  trial 
of  it  bdonged,  and  who  could,  oot  bo  ousted  af  that 
jurisdiction  by  the  finding  in  any  other  court,    it 
mnsi,  however,  be  observed  here,  tht^t  no  authority 
is  cited  by  Mr.  J.  Butter,  which  proves  that  ^uch  a 
verdict  would  be  coi;iclusive  evidence  in  the  action 
of  ejectment.  The  authority  referred  to  (3  Mod.  1 64,) 
only  shows  that  the  court  prohibited  a  suit  in  the       [  48  ] 
spiritual  court,    anisa  jaetiiationk  mantagii  (A), 
brought  by  a  man,  who  was  cQUvicted  Qf  bigamy, 

{h)  This  case  is  very  obscurely  stated  in  the  retXMt*  When  I 
first  read  it,  I  conceived  that  the  verdict  was  ofleied  to  dimrave 
the  second  marriBge,  fay  showing  the  illegality  of  it;  and  thera- 
fore  concluded  that  the  reporter  was  mistaken  in  stating  it  to  be  a 
cause  of  jactitation ;  and  mat  in  fact  it  must  have  been  a  suit  for 
restitution  of  marital  rights,  or  some  other  cause  wherein  the 
person  suing  claimed  to  be  the  liasband ;  but,  on  further  investi- 
gation, the  verdict  seems  to  have  been  introduced  as  evidence  of  a 
marriage  defixto  having  taken  place  with  the  second  wifo. 

against 
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Ch.  II.  8. !.    agaitist  his  second  wife,  who  pleaded  the  convictioiTy 
Judgmenigin    and  applied  for  a  prohibition;  all  that  was  said  about 
CrimmalCaaes.  ^^  effect  of  such  a  conviction,  on  the  plea  of  ne 
'  ungues  accoupley  was  in  the  argument  of  Levinz  as 

counsel;  but  nothing  appears  to  have  been  said, 
either  at  the  bar  or  by  the  bench,  as  to  its  effect  in 
an  ejectment. 
[  49  ]  But  it  is  agreed,  that  had  the  party  been  acquitted, 

this  would  have  been  no  evidence  at  all,  in  support 
of  the  second  marris^e,  for  it  proves  no  fact;  the 
defendant  might  have  been  acquitted,  because  he 
had  reason  to  believe  his  first  wife  was  dead,  or  for 
many  other  reasons,  without  supposing  the  second 
a  legal  marriage.  In  like  manner,  when  there  has 
been  a  judgment  for  the  crown  on  an  information 
tfi  rem  in  the  Exchequer,  it  has  been  held  to  be  con- 
clusive evidence  to  vest  the  property  in  the  crown, 
and  not  to  be  controverted  in  any  civil  action ;  but 
*  a  judgment  of  acquittal  does  not  seem  to  have  so 

strong  an  operation  in  favour  of  the  party  (t). 

I  shall 

(0  Scott  V.  Shearmany  d  Black.  977.  In  an  action  of  trespaw  for 
breddng  the  plaintiff's  house  and  seizing  his  Koods,  which  consisted 
of  a  quantity  of  geneva,  the  defendants,  who  were  custom-house 
officers,  proved  a  copj  of  a  record  of  condemnation  in  the  Ex- 
chequer, of  the  same  genev^  and  the  court,  after  solemn  argument, 
held  this  to  be  conclusive  evidence  in  favour  of  the  defendants,  and 
not  to  be  controverted.  But  a  condemnation  before  the  Commis- 
sioners of  Excise  does  not,  it  has  been  sud,  conclude  the  party  from 
disputing  the  property  of  it  in  an  action  for  the  seizure,  fiien- 
ihaw  V.  Fleasanccy  2  Black.  I174;  sed  vide  Terry  v.  Huntingdon^ 
cited  1  Ld.  Raym.  471 ;  FtUlon  r.  Fotch^  Carth.  346;  Cas.  temp. 
Holt,  387 ;  Rdertt  ▼.  Fortune,  1  Harer.  Law  Tracts,  468 ;  and  the 
general  principles  stated,  poit,  [75].  In  Hart  v.  M^Nanuira,  C.  P. 
Sittings  after  Easter  Teim  1817,  (cited  4Pri.  Ex.  Rep.  154)  Ld. 
Ch.  J.  Gibbt  held,  that  a  condemnation  of  rum,  as  bemg  adulte- 
rated, was  evidence  against  the  plaintiff,  though  such  condemnation 
took  place  while  the  rum  was  in  the  handa  of  the  defendant. 

Cooke  V.  Shdly  5T.  Rep.  255.  Trover  for  several  pipes  of  wine. 
The  plaintiff  being  a  wine-merchant,  had  purchased  these  pipes 
of  one  Hicks,  wluch  the  defendant  seized  for  want  of  a  permit; 
and  it  appwins  to  be  a  malicious  seizure,  the  Juiv  g»ve  a  verdict 
for  the  plaintiff,  with  150/.  damages.  The  deronduit  had  prose* 
cuted  this  seizure  in  the  Court  of  Exchequer,  and  the  record  of 
acquittd  was  read  in  evidence.     The  defendant  insisted  under 

the 
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I  shall  conclude  this  part  of  the  subject,  by  men-    Ch.  II.  s.  i. 
tioning  one  more  rule  applicable  to  verdicts-,  and       VmUcU. 
that  is,  that  until  final  judgment  is  entered   upon 

them,  «  f  5^  ^ 

Che  circumstances  ([which  it  is  unnecessary  here  to  state)  that  the  Walter,  i  Strat 

permit  was  out  of  time;  and  the  judge  was  of  that  opimon;  but,    i^^- 

It  being  suggested,  that  a  different  determination  haa  been  made 

in  the  Court  of  Exchequer,  he  saved  the  point, '  with  hberty  to 

enter,  a  verdict  for  the  defendant  if  it  should  be  aciyudged  with 

him. 

The  counsel  was  proceeding  to  argue  the  catise  on  the  merits, 
when  the  court  sumested  a  doubt  upon  another  sroUnd,  and 
Lord  Kenyan  said,  mal  he  conceived  the  judgment  of  acquittal  in 
rem  was  conclusive  as  Co  the  question  of  the  illegality  of  the 
seizure,  and  nrednded  all  reasoning  upon  the  construction  of  the 
permit;  and  however  he  might  doubt  whether  the  court  had  put 
a  true  construction  upon  the  effect  of  the  instrument,  yet  he  could 
Bot  help  thinlring  that  the  judgment  of  acquittal  was  conclusive 
as  to  tne  illegahty  of  the  seizure  which  was  the  subject  of  the 
present  action.  That  it  seemed  to  be  taken  for  granted,  in  Lord 
Mansfield's  time,  that  a  judgment  of  condemnation  in  rem  was 
conclusive  between  the  parties. 

On  this  the  rule  was  dischaiged :  but,  on  a  subsequent  day,  Xey- 
tuter  moved  to  open  the  rule  ag^n,  stating  that  the  ground  on 
which  they  had  before  decided,  was  not  clearly  settled,  and  there* 
fore  he  wished  to  have  an  opportunity  of  arguing  it,  for  that 
there  was  a  distinction  as  to  the  effect  of  a  judgment  ofacguUtal 
or  eandemnation  in  rem  in  the  Exchequer;  the  former  was  not 
conclusive,  though  the  latter  was.  Qui.  N.  P.  245.  But  inde- 
pendently of  that  question,  he  observed,  that  the  case  had  been 
saved  on  a  different  point  which  was  stated  in  the  report,  namely, 
the  construction  of  the  permit.  Upon  this  the  matter  was  or- 
dered to  stand  over,  ana  when  it  came  on  again.  Bower,  for  the 
plaintiff,  confined  lus  observations  to  the  effect  of  the  judgment 
of  acquittal  in  the  Exchequer,  and  pressed  the  other  siae  to  con-* 
sent  to  have  the  whole  matter  stated  on  the  record:  but  tliis 
being  objected  to,  the  Comif  though  they  expressed  a  wish  that 
the  parties  would  consent  to  have  the  question  respecting  the 
judgment  of  acquittal  put  upon  the  record,  as  it  was  a  point  of 
great  importance,  said,  that  at  present  they  could  not  go  out  of 
the  report,  which  confined  the  question  to  the  onlv  point  made  at 
the  trial  concerning  tlie  construction  of  the  permit,  on  which  no 
doubt  could  be  entertained,  but  that  the  time  was  out  when  the 
sebare  was  made,  and  so  there  must  be  a  verdict  for  the  de^ 
fendant.    Rule  absolute. 

In  the  following  case,  however,  a  sentence  of  acquittal  was  con- 
adered  as  conclusive.  In  an  action  of  assault  and  battery,  the 
defendant  justifiied  as  an  officer  in  the  army  for  disobeying  orders, 
and  gave  m  evidence  a  sentence  of  a  council  of  war  upon  a  peti" 
tion  ag^ust  him  by  the  plaintiff,  and  the  petition  being  dismissed 
by  the  sentence,  it  was  holden  to  be  conclusive  evidence  for  the 
defendant.    Lane  v.  Degberg^  U.  11  W.  3.    Bui.  N.  P.  224.    See 
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tben,  they  are  no  evidence  of  the  fact  liaTing  been 
legally  decided,  for  if  the  poUea  only  be  produced, 
it  does  not  appear  that  the  judgment  might  not  have 
been  arrested,  or  a  new  trial  granted ;  but  the  pastea 
is  good  evidence  to  show  that  a  trial  was  had  between 
the  same  parties,  so  as  to  introduce  an  account  of 
what  a  witness  who  is  since  dead,  swore  at  that  trial, 
for  which  pofpose  even  a  nonsuit  is  evidence.  A 
verdict  on  an  issue  out  of  Chancery,  however,  is  AiIl 
pr6of  of  the  fact  it  finds,  though  no  judgment  is  en* 
tered  upon  it,  for  the  decree  is  equal  proof  that  the 
verdiot  was  satisfactory,  and  «taaidfl  in  foroe. 

Writs  issuing  out  of  the  courts  at  Westminster, 
are  not  considered  as  records  till  returned  and  filed 
in  the  court ;  whenever,  therefore,  a  writ  is  the  gist 
of  the  action^  it  must  be  filed,  and  a  copy  of  it  taken 
from  the  record ;  inasmuch  as  the  puty  is  to  h«ve 
the  utmost  evidence  the  thing  is  capable  of,  for.  it 
cannot  become  the  gist  of  an  action  till  it  is  ire* 
turned ;  but  when  the  writ  is  only  inducement  to  the 
action,  the  ftict  of  its  having  issued,  may  be  preyed 
by  the  production  of  the  writ  itself,  because  by  pos- 
sibihty  it  might  not  be  returned,  in  which  case  we 
have  seen  it  is  no  record. 

When  a  writ  is  duly  returned  and  filed,  the  return 
is  so  far  evidence  of  the  facts  stated  in  it,  as  not  tc> 
be  disputed  incidentally ;  and  therefore  if  the  sherifi* 
return  a  rescue',  or  a  summons  on  a  writ  of  scire 
facias*,  the  parties  cannot  dispute  it  on  affidavits. 
And  in  a  late  case',  where  an  action  was  brought 
against  a  plaintiff  in  a  former  suit  for  maliciously 
suing  out  an  alias  fieri  facias  after  a  sufficient  levy 
under  the  first ;  the  sheriff 'b  return  endorsed  on  the 

also  Vin.  Evid.  (A.  B.)  33,  where  Baron  Price  is  said  to  haw 
admitted  au  acquUtai  in  thq  £x(;hequer  as  conclusive. 

For  the  several  instances  in  wliich  the  jadgRieot  of  a  courts 
whether  of  record  or  otherwise,  shall  be  admitted  as  evideaiGe^ 
aud  to  what  extent,  see  post,  [75]. 

two 
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two  writs,  (which  were  produced  by  the  plamtiir  as    Cb.  II.  g.  i. 
part  of  his  case,)  wherein  the  sheriff  stated  that  he      ^^j^9f 
had  forbonie  to  sell  under  the  first,  and  had  sold 
under  the  second  at  the  request  of  the  now  plaintiff) 
were  held  to  be  frim&fme  evidence .  of  the  fact  so 
r^tunnd.    But  the  return  wffl  not  be  eren  fnm& 
fade  eridence  of  any  fact  not  stated  in  it ;  and  there*  Cator  v. 
foce  a  retom  to  ^ fieri  fadaty  starting  that  the  sheriff  1*^^*  ^* 
had  levied  the  money,  does  not  prove  that  he  paid 
it  over  to  llie  juc^ment  creditor,  so  as  to  charge  him 
in  an  action  for  money  had  and  received. 


SECTION  II. 

OfPnblic  Writings,  not  bdng  Records. 

RvsLic  matters,  not  of  record,  .are  next  to  be    Ch.  n.  s.  % 

consid^ed. — Some  of  these  resembling  records  in    • " 

being  confined  to  one  place  for  pubhc  satisfiiction, 
the  law  suffers  the  like  evidence  to  be  given  of  them, 
as  is  usually  given  to  a  jury  of  recoils,  vi2.  true 
copies  examined  with  the  original ;  and  gives  a 
degree  -of  credit  to  others  when  produced,  which  it 
does  not  to  a  mere  private  instrument. 

Of  this  nature  are — 

ISty  JotJBNALS    OF     THE    HoUSES     OF    PARtlA- 
MKNT. 

adly,  Pboceediiios  in  the  Court  of  Chan- 
cBEY,  by  bill  of  complaint,  which  not  being  pre- 
cedents of  justice,  but  founded  on  the  circumstances 
of  each  particular  case,  are  not  considered  as  fur-  [  6^  ] 
nishing  a  general  rule  of  action,  and  for  that  reason 
are  not  denominated  records. 

Sdly,   Proceedings  in  the  Ecclesiastical   or 

Admiealtt  Courts. 

4dily,  Those  in  Foreign  Courts. 

E  2  6thly, 
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Ch.  11.  f.  a.        fithly,  iNi^BftfOB  Jurisdictions. 
Jcmrnahrf        6thlyy  AcTS  OF  Statb  and  Obnbbal  History. 

Parbament,     .      yt^Jy^    COMMISSIONS   executed   On  public    OCOSK 

sions. 
8thly,  Parish  Rbgistbbs. 
gthly.  All  other  things  which  ttpplykig  to  seoeral 
persons,  are  in  some  degree  of  a  public  n  aturb,  as 
the  rolls  of  courts  baron;  terriers,  and  books  of 
public  companies  and  corporations. 

Though  I  have,,  agreeable  to  the  modem  deci* 
sions,  placed  the  proceeHfigs  of  the  House  of  Commons 
in  this  class,  yet  it  seems  formerly  to  have  been 
matter  of  doubt,  whether  the  Joumak  of  that  House 
were  not  entitled  to  the  authority  of  records  in  the 
strict  technical  iense  of  that  word.  Sir  Edward 
Coke,  whose  high  opinion  of  the  authority  of  Par- 
liament is  well  known  to  every  constitutional  lawyer, 
4  Inst  S3,        has  contended  that  they  were  so  ;.  and  in  support  of 

his  opinion  has  referred  to  the   statute  6  Hen.  8, 
c.  i6,  which  prohibita  the  absence  of  any  of  the 
members,  without  licence  entered  of  record  in  the 
book  of  the  clerk.   Notwithstanding  this  high  autho- 
[  53  ]      nty»  it  has  been  said,  that  as  the  House  itself  is  not 
a  court  of  record,  none  of  its  proceedings  are  so  ; 
and  such  is  now  the  general  opinion.    Accoiding  to 
the  old  notions  of  evidence,  copies  of  nothing  short 
of  records  could  be  received  as  evidence  of  the  origin 
Vide  Cowp.      nals,  and  therefore  it  has  by  some  been  thought  that 
^''  in  this  case  the  books  themselves  should  be  pro- 

duced; but  the  contrary  is  now  clearly  established^ 
and  copies  from  the  books  of  either  House  examine 
with  the  (Originals,  and  proved  by  a  witness,  are 
equally  received  as  evidence  of  the  proceedings  of 
Jones  9.  Ran-  the  House ;  though  in  cases  where  either  House  of 
£'  ^lS'  'J    Parliament  merely  comes  to  resolutions  as  a  founda' 
GordoDyDoug.  tion  for  other  proceedings,  these  resolutions  are  no 
fi9o.  evidei^e 
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evidence  of  the  truth  of  the  fiict  resolved ;  and  there-  Ch.  II. «.  a. 

fore  on  the  trial  of  Oaies,  the  resolution  of  the  two  JoutnaU  of 

Houses  *,  as  to  the  existence  of  the  popish  plot,  was  ^''^^'''^' 


properly  held  to  be  no  evidence  in  a  court  of  justice  t  ^  ^^  jy,  ^ 
of  the  tnith  of  that  fact;  and  in  two  much  later  *  Rex  v.  Stock- 
cases,  in  one  *  of  which  the  House  of  Commons  ^^  ^'  ®- 
had  resolved  that  a  publication  was  a  libel  on  the  Mich.  300.3. 
House,  and  in  the  other '  that  it  was  a  libel  on  the  «  Rex  v. 
Constitution,  and  where  the  Attorney-General  was  S®?jJ!?',?*  ®' 
ordered  to  prosecute,  the  jury  were  nevertheless  after  East.  T. 
directed  to  consider  the  intention  of  the  defendants,  3^  C-  3- 
and  in  both  cases  acquitted  the  party  who  was  so 
prosecuted. 

The  Bill  in  Chancery,  when  further  proceed-  ^m  ^  q^^^ 
ings  bad  been  taken  on  it,  was  formerly  considered  c^- 
as  evidence  against  the  plaintiff,  of  any  fact  stated       [  54  ] 
in  it;  but  in  modem  times  ^,  courts,  properly  con-  *  Snow  v.  Phil- 
sidering  that  most  of  the  fkcts  are  the  mere  sug-  !|a^.B^N.p 
gestton  of  counsel  to  extort  an  answer  from  the  235. 
defendant,  have  held  that  it  is  no  evidence  for  any 
other  purpose,  than  merely  to  show,  that  such  a  bill 
was  in  fact  filed,  or  to  prove  such  facts  as  are  the 
subject  of  reputation  and  hearsay  evidence,  as  the 
plaintiff's  pedigree  a^d  the  like  ^ ;  and  even  of  this  ^  Doe  dem. 

some  doubts  have  been  made^  5bli'^7  T. 

That  tl\e  answer  of  a  defendant  is  evidence  Rep.  2. 
against  the  person  swearing  it,  or  those  claiming  ^f^^Il^^'!' 
under  him^^  there  can  be  no  doubt,  for  if.  the  ad-  note  (a) 
mission  of  a  man  is  received  as  proof  of  a  fact  *  ^t^' JL^' 
against  him,  much  more  ought  that  confession  which  mouth  9. 
he  makes  on  oath :  but  still  it  is  considered  as  a  con-  Roberts,  16 
fession  only,  though  under  a  higher  sanction,  and        ^  ^ 
therefore  is  admitted  in  no  case  where  a  confes- 
sion would  not  be  evidence;  for  which   reason',  *Godb. 326. 
the  answer  of  an  in&nt  by  his  guardian  9,  who  is  '  Eccleston  v. 

sworn  to  it,  is  not  received  as  evidence  against  the  gfj^e  Cartb. 

B  3  rights  79. 
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Ch.II.  8. 3.     rights  of  the  infant;  and  doubts  have  been  enter* 
-^^|»^^^     tained  how  faray^me  cwert  should  be  prejudiced  by 
her  an9wef(ft). 


[  55  1  "^^  consequence  which  follows  from  the  answer 

being  considered  as  an  admission  only,  is,  that  the 

objection  that  it  was  res  inter  alios  atta^  does  not 

apply  as  in  the  case  of  other  legal  proceedings. 

Therefore  in  the  case  just  mentioned,  of  the  answer 

*  Beasley  v.      of  an  infant  by  his  guardian,  the  admission-  of  the 

^*P*j*»  *       latter  so  made,  though  not  evidence  against  the 

Lefroy,39y        infisuit,  may  be  evidence  against  himself ;  and  in  an 

■C^rantv.Jack-  action  against  B.  the  answer  of  A.  his  partner,  to  a 

ther  Peake's     bill  filed  against  him  by  other  creditors^  was  admitted 

N.  P.  ao3.       as  evidence  of  the  £Eu^ts  stated  in  it  * ;  as  was  also 

» Vicanr's         ^^  voluntary  affidavit  of  one  man,  who  was  iointly 

case.  Excheq.     ,  v-i  ■•  >       %  i. 

Gilb.  Law  £v.  wterested  with  another  m  an  action  brought  against 
67.  ,  Brock-      ^^^  fe^jtb*  . 

Gilb.  LfiwEv.       We  have  before  seen  that  a  copy  of  the  whole 
51.   1710,  per  judgment,  and  not  a  partial  extract  of  it,  must  be 

produced  to  the  jury :  the  reason  on  which  die  rule 

was   established,  applies  with  equal  force  to  pix>* 

ceedings  in  a  court  of  equity,  and  indeed  every  other 

written  instrument.    The  defendant  is  entitled,  in  a 

«  Earl  of  Bath  court  of  law,  to  have  the  whole  of  his  answer  read^, 

o.  Battersea,      and  SO  far  was  this  rule  carried  in  one  case  ^,  that 

^Rex  V.  Carr    ^here  one  answer  had  been  put  in  by  the  defendant, 

1  Sid.  418.       and  on  exceptions  taken  to  it,  he  put  in  a  second 

answer,  he  was  allowed  on  an  information  for  p^^ 
[  5S  ]       ju>79  ^o  ^^^  ^^  second  answer  in  explanation  of  the 

{k)  IFfo(fe«/ey  ▼.  BfrN2Js&,  3  P.  WiU.  335.  In  tfan  case,  where 
the  question  was,  whether  the  wif&  should  answer  jointly  with 
her  husband  or  not,  the  Lord  Chancellor  said,  ''  I  do  not  now 
give  any  opinion  whetlier  the  answer  may  be  read  agunst  tho 
wii^  when  discovert,  or  not,  but  as  in  aU  times  heretofbre,  thie 
wife  as  well  as  the  husband,  has  been  compelled  to  answer,  I 
would  not  take  upon  myself  to  overthrow  what  has  been  the  con- 
■taol  pfactice  f  but  his  lordship  said  he  would  not  coaapel  her  lio 
answer  any  thing  which  might  subject  her  to  a  ibrfeiture,  tliough 
t  the  husband  submitted  to  answer. 

*       •  general 
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geaeral  terms  of  the  first.  When,  therefore^  aq,  answer    Ch.  II.  s.  2. 

is  given  in  evidence,  the  party  producing  it  makes  th^     Ann^xrs  in 

whole  of  it  evidence  for  the  defendant,  of  the  facts        ^^""^^' 

positively  stated  in  it;  though  not  of  those  which  are  t  p^  ^^^^ 

stated  merely  on  hearsay,  with  the  addition  of  the  Pellatt  v.  Fer* 

deponent's  belief  of  their  truth « (J).     StiU,  though  J^^f.^g^"'  ^ 

evidence 

(/)  In  courts  of  dquit^  a  different  rule  prevails  ^  tbe  piaindff 
may  there  select  a  jfKuticular  admission,  and  when  that  is  read, 
the  defendant  is  obhg^d  to  prove  the  other  facts  stated  in  Itis  an- 
swer by  other  evidence.  11ms,  whens  to  a  bill  by  creditors  against 
an  executor  for  an  account,  the  executor  answered  that  t,lOO/L 
vas  deposited  by  the  testator  in  his  hands,  and  that  afterwards 
<nrpia]ung  up  his  accounts  with  tbe  testator,  he  gave  a  bond  for 
l^oOoiL  and  the  other  100/.  was  given  him  for  bis  trooble  asd 
pains  in  tbe  testator*s  business :  tnough  there  was  no  other  evi* 
oence  that  the  1,100/.  was  deposited  but  the  executor's  own  oath, 
It  was  held,  that  when  an  answer  was  put  in  issue,  what  was  con- 
fessed and  admitted  in  it  need  not  be  proved  by  the  plaintiff,  but 
that  it  behoved  the  defendant  to  make  out  by  proofs  whi^  was 
insisted  on  by  way  of  avoidance.  Bat  this  was  held  under  this 
distinction :  when  the  defendant  admitted  a  fact,  and  insisted  on  a 
distinct  fact  by  way  of  avoidance,  then  he  ought  to  prove  the  matter 
m  his  defence ;  because  it  may  be  probable  that  he  admitted  it  out 
of  a{^uehension  that  it  midit  be  proved,  and  therefore  such  ad- 
mittance ought  not  to  pront  him,  so  far  a&  to  pass  for  truth, 
whatsoever  he  says  in  avoidance :  but  if  it  had  been  onefactf  as 
if  the  defendant  had  said  the  testator  had  given  him  lOo/.  it 
ought  to  be  allowed,  unless  disproved;  because. nothing  of  the 
fiu:t  charged  iis  admitted,  and  the  plaintiff  may  disprove  the  whote 
fiict  as  sworn,  if  he  can  dn  it.  And  it  being  urged,  that  here  the 
probability  was  on  the  defendant's  side,  because  the  testator  did 
not  take  a  bond  ior  this  sum  as  for  the  residue,  the  Chancellor 
said  there  was  some  presumption  in  that,  but  not  enough  to  carry 
so  lam  a  sum  without  better  .attestation.  Anony.  Hil.  Vac.  1707, 
per  CZmpeTy  Chan.  Gilb.  Law  £v.  5a.  I  have  been  particular  ia 
extracting  the  whole  of  this  case,  because  perhaps  no  other  beC-> 
ter  shows  the  distinction  between  the  rules  of  evidence  in  the 
common  law  courts,  and  those  possessing  an  equitable  juriidic* 
don.  In  a  court  of  law,  it  would  have  b«en  said,  as  was  utfpd 
in  this  case,  that  '^  if  a  man  was  so  honest  as  to  charge  bui- 
self  when  he  might  roundly  have  denied  it,  and  no  te$iamn^  could 
kaoe  {fpearedf  he  ought  to  obtain  credit  when  he  swears  in  his 
own  discharge."  My  habits  ef  thinking  and  legal  notions  having 
been  formed  in  courts  of  law,  may  perhaps  have  given  me  an 
unfiur  prejudice  in  favour  of  their  rules ;  but  I  do  confess  thai, 
to  me  they  appear;  in  this  particular  at  least,  most  consonaAt  to 
reason  and  justices. 

The  above  note  has  given  rise  to  some  observations  from  Mr. 
Emms,  in  his  notes  on  Pothier  (vol.  a,  pp.  157,  8).     Ue  says» 

E  4  '*  the 
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Ch.  II.  9. 9.    evidence  of  the  facts  bo  positively  stated,  it  is  not 

Ansojert  m     conclusively  80,  but  the  plaintiff  may  contradict  it 

^^'^^^'      by  other  evidence ;  or  if  the  jury,  from  the  whole 

circumstances  of  the  case,  see  reason  to  believe  one 

part  of  it,  and  to  disbelieve  another;  they  may  use 

the  same  discretion  in  tliis  instance,  as  in  every 

**  the  distinction  is  not  between  courts  of  law  and  equity,  but . 
between  fkading  and  evidence ;  and  that  if  an  answer  in  chan- 
cery was  introduced  incidentally,  and  merely  by  way  of  evidence 
in  a  court  of  equity,  it  ought  to  be  treated  precisely  in  the  same 
way  as  in  a  court  of  law.    On  the  other  hand,  it  is  very  clear, 
that  if  in  a  court  of  law  a  plea  confesses  the  matter  in  demand, 
but  avoids  it  by  other  circumstances,  the  proof  of  the  avoidance 
is  incumbent  on  the  defendant."    Were  there  any  analogy  be- 
tween the  proceedings  of  a  court  of  law  and  those  of  a  court 
of  equity,  tnere  womd  be  great  wei^t  in  the  answer  g^en  to 
the  objection ;  but  the  two  courts  proceed  upon  quite  different 
principles,  and  each  has  adopted  modes  of  procedure  consistent 
with  the  principles  upon  whicn  it  acts.    In  a  court  of  law  the 
plaintiff  states  his  case,  and  recovers  upon  the  evidence  which 
he  himself  is  able  to  produce  in  support  of  it.    The  defendant 
is  not  called  upon  to  make  any  confession  by  his  plea ;  if  he  doei 
so  it  is  his  own  voluntary  act,  and  therefore  ought  to  bind  him. 
In  the  case  which  has  given  rise  to  these  observations,  we  must 
suppose  that  the  plaindls,  the  creditors,  had  no  evidence  what- 
ever.     Had  they  sued  the  executor  at  law,  the  plea  K)f  plene 
adtmnitiravit  would  have  been  a  complete  answer  to  their  actions, 
and  no  money  could  have  been  recovered  from  the  defendant. 
To  obtain  justice,  the  creditors  file  a  bill  in  equity  against  the 
defendant,  the  very  ground  of  their  complaint  bemg  that  tliey 
are  remediless  at  law,  though  in  justice  toe  defendant  ought  to 
pay  the  money.    The  court  of  equity  does  oot  require  the  pUintiff 
to  prove  his  case ;  the  defendant  nas  no  means  of  compelling 
him  to  do  so ;  nor  can  he,  as  in  a  court  of  law,  put  in  such  a 
plea  as  he  may  think  most  advantageous  to  himself.    On  the 
'  contrary,  his  conscience  is  pressed  into  the  service  of  the  plaintiff; 

the  defendant  is,  in  ftu^t,  called  at  a  wUnessfor  him,  and  obliged, 
under  the  most  solemn  sanction,  to  state  tne  case  as  it  really  is ; 
the  legal  result  of  the  several  circumstances  is  not  sufficient,  tlie 
circumstances  themselves  must  be  parHcuIarly  stated,  and  on  this 
statement  alone  (for  we  are  ail  along  speaking  of  a*  case  where  the 
plaintiff  has  no  witnesses)  is  it  that  the  plaintiff  can  recover  one 
shilling  of  his  demand.  Where  then  exists  the  analogy  between 
(  an  answer  in  chancery  and  a  plea  at  common  law,  or  how  can 
this  practice  of  a  court  of  equity  be  called  a  rule  of  pleading  f  It 
is  merely  a  case  of  evidence,  and  if  the  plaintiff  choose  to  avail 
himself  of  the  defendant's  testimony,  and  make  him  a  witness 
against  himself,  whether  the  answer  is  used  in  one  court  or  in  ano^ 
ther,  in  justice  and  reason  one  would  think  it  should  have  the 
same  effect. 

other. 
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otiier,  of  drawing  such  conclusion,  as  resultd  firom    Ch.  II.  s.  a. 
an  the  circumstances  taken  together  ■.  Antwenin 

There  is  one  instance^  however,  in  which  a  part  of        ^"^^^' 
an  answer  may  be 'read  without  making  the  whole  iVideBermon 
evidence^  and  that  is  where  a  person  offered  as  a  «.  Wood-' 
witness,  has,  in  an  answer,  shown  himself  interested  Jo^f^'     ^' 
in  the  event  of  the  cause  ^;  the  part  of  the  answer,  '  Sparin  v. 
which  is  read  for  the  purpose  of  rejecting  his  testi-  S.'^'j 
mony,  does  not  entitle  him  to  have  any  other  part  Bul.N.P-ad8. 
read,  and  this  for  the  best  of  all  possible  reasons, 
viz.  that  by  doing  so,  the  very  purpose,  for  which  it 
was  produced,  would  be  defeated,  and  he  would  be 
giving  his  testimony  in  the  answer  at  the  time  that  it 
appeared,  that  all  evidence  from  him  was  inad* 
missible. 

Similar  to  an  answer  is  an  affidavit  of  a  man  in      Affidavit. 
the  course  of  a  cause  » ;  but  a  voluntary  affidavit,  or- » Brockman'i 
one  not  made  in  the  course  of  a  judicial  proceeding,  ^®'  ^*'''- 
as,  for  instance,  one  made  by  the  vendor  of  an  estate 
before  a  master  in  chancery,  to  satisfy  the  purchaser       r  -g  i 
that  the  estate  was  free  from  incumbrances  ^,  cannot  ^Smithv.Gor- 
be  proved  without  producing  the  original,  and  if  ^"'  ^  ^^' 
meant  to  be  relied  on  as  a  representation  upon  oath, 
must  be  proved  also  to  be  sworn;  for  if  only  the 
hand-writing  be  proved,  it  has  no  iiirther  effect  than 
an  admission  in  a  note  or  letter;  whereas  the  answer 
in  chancery  always  being  on  oath,  it  is  in  all  civil 
cases  taken  to  have  been  sworn  by  the  defendant, 
without  further  proof  of  identity  than  copies  of  the 
proceedings  in  the  cause  ^ ;  and  even  on  an  indict-  ^^    * 
ment  for  perjury,  proof  of  the  hand-writing  of  the  HeoDell  o. 
master  before  whom  it  purports  to  be  sworn,  and  of  fc"''^J|\S"' 
that  of  the  defendant  himself^  has  been  held  sufficient  ^^  ^  Monia. 
evidence  of  the  administration  of  the  oath^.  a  Burr.  iiC^. 

The  next  kind  of  proceedings  which  generally     DqtatUkmi. 
come  from  the  Court  of  Chancery,  are  the  deposi- 
tions of  witnesses;  and  as  the  depositions  taken  in 

other 
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other  courts  stand  on  the  same  foundatiou,  I  shall 
here  consider  them  together^  These  are  not  received 
on  the  same  principle  as  the  answer,  namely,  as  an 
admission  of  the  party,  bat  as  the  next  best  evidence 
in  the  room  of  some  other,  which  his  adversary  has 
been  deprived  of;  and  therefore  it  is,  that  in  no 
case  where  a  witness  is  living  and  to  be  found  (m), 
shall  his  deposition  be  read  as  evidence  of  the  facts 
deposed  to,  or  for  any  other  purpose  than  to  confront 
'  and  contradict  him '.  But  when  it  is  proved  that  the 
witness  is  dead,  or  that  he  cannot  be  found  after  the 
most  diligent  search,  or,  as  has  been  said,  has  fallen 
sick  by  the  way  ^  (n),  the  deposition  of  such  witness 
shall  be  admitted  in  evidence ;  for  though  a  private 
examination  does  not  give  that  satisfaction  to  the 
Qiind,  which  a  public  one  before  a  judge  and  jury 
does^  it  is  nevertheless  the  representation  of  the 
witness  under  the  sanction  of  an  oath,  and  when  he 
was  equally  liable  to  cross-examination  by  the  party 
against  whom  his  deposition  is  offered ;  for  though 
certain  questions  are  propounded  to  the  witness  in 
the  form  of  interrogatories,  yet  it  is  the  duty  of  the 
commissioners,  before  whom  he  is  examined,  to  use 
all  means  to  get  at  the  truth;,  and  they  are  not 
strictly  tied  down  to  the  words  of  the  interrogato- 
ries, but,  as  Lord  Coke  says ',  ''  to  every  thing  else 
*^  which  necessarily  ariseth  thereupon  for.  the  mani- 

(in)  In  TUl^s  case,  the  witne  s  after  examination  became  inte- 
rested, and  was  a  party  in  the  caase,  and  Trevor,  C.  J.  at  first 
thought  that  his  cieposition  might  be  read :  but  IVacy  and 
BieiKoe  being  of  a  contrary  opinion,  Tracy  went  to  the  King's 
Bench  to  ask  the  o]jinion  of  that  court,  and  C.  J.  Halt  thinking 
that  it  was  not  evidence,  7^-evor  agreed.  Vide  etaam  Baker  v. 
Ltrd  FairfiUf  l  Stra.  101.  In  KwumoK  v.  Orookty  2  Lord 
Rajm.  ll6(5^  the  witness  had  been  examined  in  Chancery,  anil 
there  referred  to  a  written  account.  He  aderwards  became^ 
bUnd,  and  o»  a  trial  at  law  his  deposttioa  was  read,  and  he 
called  to  g^ve  parol  evidence  in  support  of  it. 

(ft)  Though  a  good  ground  for  postponing  the  trial,  this  would 
hardly  now  m  considered  as  si^cient  to  make  the  deposition 
evidence. 

**  festation 
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''  festation  of  the  whok  truth  of  the  mfttter  ia  qmes-    Ch.  II.  a.  a. 
*'tion"    Even  the  evideoce  which  a.  witness  gaire    i^^tmikm. 
on  a  fonaer  trial  between  the  same,  parties ',  baa  after       r  g.  ^ 
bia  death  been  read  in  a  oivil  action,  a.  foundalioii  >  Coker  v. 
being  laid  for  it  by  the  j^d^etion  of  the  poiUa*  ^"^l^'^'^' 
But  this  is  not  allowed  in  a  criminal  proeecatioQ  *\  *sir  J^F 
And  in  other  cases  the  witness,  who  is  to  prove  i^Aat  wicke's  case, 
wa«  sworn,  should  give  the  precise  words,  and  not  ^^'  T^.  265, 
what  he  supposes  to  be  the  effect  of  tha*  evidence  ^»    9  y^^^  .j> 
It  sometiaies  happens,  that  when  witnessea  are  RepwaacL 
resident  abroad,  or  about  to  leave  the  kingdom,  or 
there  is  reason  to  fear  their  deatha,  depositions  are 
taken  by  the  consent  of  the  parties  in  a  cause,  or 
under  the  direction  of  a  court  of  equity,  on  a  hi^  , 

filed  for  that  pujrpose  ;  and  by  sllat.  13  Qeo.  3,  c.  63, 
s.  40,  it  is  enacted,  that  in  all  cases  of  indict- 
ments or  informations  laid  or  exhibited  in  the  Court 
of  King's  Bepch  for  misdemeanors  or  ofienees  com- 
l&itted  in  India,  that  court  may,  upon  motion  by 
the  prosecutor  or  defendant,  award  a  writ  er  writs  of 
mandamus  requiring  the  chief-justice  and  justices 
of  the  suprema  oourt  at  Ffn't^WiUiam, or  the  judges 
of  the  mayor^s  court  at  Madras,  Bombay,  or  Ben^ 
eoolen,  as  the  case  may  require,  to  hold  a  court  fei' 
the  examination  of  witnesses  and  receiving  other 
proofs.  And  after  directing  the  mode  in  which  the 
court  is  to  be  holden^  and  the  ezaminadona  taken, 
transmitted  to  England,^and  delivered  into  court,  die 
statute  goes  on  to  enact,  that  such  depositions, 
being  duly  taken  and  returned,  shall  be  allowed  and 
read;  and  shall  be  deemed  as  good  and  competent  [  61  1 
evidence  as  if  the  witness  had  been  present  and 
sworn  and  examined  viva  voee  at  any  trial  for  such 
crimes  or  misdemeanors:  and  thai  all  parties  con- 
cenied  shall  be  entitled  to  take  copies  of  such  depe^ 
sitbns  at  their  own  costs  and  charges. 

The 
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The  44th  section  of  the  same  act  makes  a  similar 
provision  in  civil  actions  or  suits  in  any  court  of  law 
or  equity  in  England,  for  which  cause  arises  in  India '; 
and  though  this  clause  does  not,  like  the  former, 
name  the'  defendant,  yet  it  has  been  held,  that  the 
writ  may  issue  at  his  instance  as  well  as  at  that  of 
the  plaintiff*. 

But  in  cases  where  a  party  offers  this  secondary 
degree  of  evidence,  he  ought  to  adduce  some  kind 
of  proof  to  show  that  he  is  not  capable  of  giving 
that  which  is  ordinarily  required  > ;  and  therefore  when 
the  witness  is  usually  resident  in  England  ^,  or  was 
here  when  the  examination  was  taken,  it  must  be 
proved  that  he  is  out  of  the  jurisdiction  of  the  court 
at  the  time  his  deposition  is  offered  in  evidence, 
for  if  he  is  within  it,  he  himself  must  be  called  as  a 
witness. 

In  criminal  cases  depositions  are  taken  by  virtue 
of  the  statutes  1  &2  Philip  &  Mary,  c.  13,  and  2  8c 
3  iphilip  &  Mary,  c.  1  o.  By  the  first  oif  those  statutes 
it  is  enacted,  ^*  That  justices  of  the  peace,  or  one  of 
them,  when  a  prisoner  is  brought  before  them  for 
manslaughter  or.  felony,  before  any  bailment  or 
mainprize,  shall  take  the  examination  of  the  pri- 
soner, and  information  of  them  that  bring  him,  of 
the  fact  and  circumstances  thereof;  and  the  same, 
or  as  much  thereof  as  shall  be  material  to  prove 
the  felony,  shall,  put  in  writing,  8cc."  The  pro- 
visions of  this  statute,  relative  to  cases  where  the 
party  is  admitted  to  bail,  are  by  the  other  statute 
extended  to  those  where  he  shall  be  committed  to 
prison.  On  these  statutes  it  has  been  holden,  that 
if  in  a  case  of  felony  one  magistrate  take  the  depo- 
sition on  oath  of  any  person  in  the  presence  of  the 
prisoner  ^,  whether  the  party  wounded,  or  even  an 
accomplice  ^;  and  the  deponent  die  before  the  trial, 
the  depositions  may  be  read  in  evidence ;  but  if  the 

prisoner 
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prisoner  be  not  present  at  the  time  of  the  examina-    Ch.  II.  i .  3. 
tion,  it  cannot  be  read  as  a  deposition  taken  on    D^potUiom. 
oath;  though   in  cases  where  the  party  wounded  — — — — 
declared  hhnself  apprehensive  of  death,  or  was  in 
Boch  imminent  danger  of  it  as  must  necessarily  raise 
that  apprehension,  it  may  be  read  aa  his  dying  de- 
claration S  though  not  signed  by  the  witness  *.    This  '  Rn  «. 
act  of  parliament  only  extends  to  cases  of  felony,  S?^*"^'  ^^' 
and  therefore  such  examination  cannot  be  read  on  *  Rex  v.  Hea^ 
an  information  for  a  libel  K  ^^T^ 

Windham,  3 

In  like  manner,  depositions  taken  before  a  coran^^,  Leach.  Cro. 
have,  in  cases  of  the  death,  or  absence  beyond  sea,  p^  99^* 
of  the  witnesses,  and  where  there  is  reason  to  be-  PAine,  Salk. 
lieve  that  the  prisoner  sent  them  away^,  been  used  ^i- 
on  a  trial  for  murder  (o).    And  where  a  pregnant ^^™L^^' 
woman  died  after  examination,  but  before  an  order  180. 
of  filiation  ^,  such  examination  taken  under  the  stat.  Waller^s^case 
6  G.  2,  c.  31,  was  held  to  be  admissible  evidence  on  Sir  T.  Jones, 
an  application  to  the  quarter  sessions  to  make  an  ^^^  ^^^ 
order  of  filiation  on  the  putative  father;  and  uncon-  rison's  case, 
tradicted,to  be  conclusive.    And  a  still  stronger  effect  f%/^^'  *§^'^ 
is  by  the  stat.  33  Geo.  3^  c.  9,  given  to  an  examination  venstone,  5  T. 
of  a  soldier  under  the  mutiny  act,  which  may  be  read  f^*  373- 
at  any  future  time,  whether  he  be  living  or  dead,  bitanu  of 
as  evidence  of  his  settlement^.  But  in  a  case  *  where  Warminster, 
two  justices  bad  taken  the  examination  of  a  com-  ^|^  ^^i. 
mon  pauper  relative  to  his  settlement,  but  did  not  'Rexv.  Ens- 

weU,3T.Rep, 

(o)  In  the  case  of  the  Kmg  ▼.  ErimeUy  it  was  aigued  by  7^* 
Mr.  J.  BuUer,  that  the  examination  of  the  pauper  was  admissi- 
ble ;  and  in  answer  to  the  objection,  that  it  was  taken  in  the  ab- 
sence of  the  parties  to  be  affected  by  it,  he  instanced  the  case  of 
depositioos  taken  before  a  eoroner^  which  were  always  evidence, 
thougih  the  party  was  not  present.  I  do  not  find  that  this  point 
has  been  expressly  decidea  in  any  reported  case ;  Mr.  J.  iuUer 
is  teported  to  have  said,  that  it  was  so  settled  in  1  Lev.  180,  and 
&d*  559  Certainly  nothing  of  the  kind  appears  in  those  books: 
neverdieless,  the  practice  has  been  to  admit  them  after  the 
death  of  the  witness,  without  inquiry  whether  the  party  was  pre- 
sent or  not;  and,  notwithstanding  the  objection  of  counsel,  they 
were  received  by  Mr.  B.  HatJSmt,  in  the  King  v.  Purefby, 
Maidstone  Sum.  Ass,  1794. 

remove 
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Ch.  II.  ft.  fl.    remoye  him  thereon,  and  he  afterwards  became  ia- 

Dq^oniimu.    sane,  the  judges  of  the  Court  of  King's  Beach  were 

*""""""""""  equally  divided  on  the  question,  whether  two  other 

justiees  eould  remove  his  family  on  that  e:Mniiia- 

tioiL 

Several  other  cases  under  similar  oircilmstaiiGefli, 
>  Rex  v.Vnafr-  hsffe sinee eome  before  the  court;  in  one%  the|iaiiper 
^^^^  ^^^^  hanag  been  examined  and  removed  by  two  jasticea^ 
^3,  after  notioe  of  i^>peal,  and  before  the  tikd  of  it^ 

absconded,  and  could  not  be  found;  nevertheless 

[  i&i  ]      the  court  held,  that  the  respondents  eeuld  not  read 

his  examinalion  on  the  hearing  of  the  appeal;  and 

*  RextL.  teny  in  ^o  subsequent  case6%  the  Court  of  King^aBebcli 

Fiystone,  2      declared  that  the  evidence  offered  in  the  cA$e  of 

Rez^Ab0i»>  ^^  ^^^  ^*  JSrisweH  was  not  adsGassibfe,  and  re^ 
willy,  ibid.  %.  jeclod  a  similar  examination  even  after  the  death  of 

the  pauper« 

It  was  before  observed,  that  a  verdict  could  not  ki 

general  be  given  in  evidence  against  a  moA  who 

was  not  a  party  to  the  cause,  and  consequently  had 

Rufhworth  v.   ^^  power  to  croBs^xamiine  the  witnesses.    This  rule 

Countess  of     applies  equally  to  the  case  of  depositions,  which  are, 

K  47X       ******  •tranger  to  the  cause,  mere  ex  parte  exami- 

nations;  and  therefore,  unless  in  those  particular 
cases  where  the  legislature  has  made  them  evidence 
againsf.  all  persons,  or  where  they  fall  within  the 
exception  before  noticed,  in  the  case  of  judgments^ 
as  affording  evidence  of  the  lex  loci  (p),  ^^y  ^^^  ^^ot 

admitted 

(p)  In  an  action  by  the  copyholder  against  the  lord  of  a 
manor^  for  a  iake  return  to  a  mandamUy  in  which  a  costom  waa 
set  foith  in  respect  of  copyholds  granted  for  two  lives,  Chat  the 
surtiving  life  might  renew,  payincto  the  lord  such  iine  as  should 
be  set  by  the  homaee  to  be  equjto  two  years  improved-  valve, 
and  not  guilty  pleamd,  depoeition^  made  uk  an  aiit»eiit  sui^  j»9  . 
stituted  against  a  former  iord  of  the  manor,  by  a  perK«  who 
claimed  to  be  admitted  to  a -copyhold  Ibr  livee^  apon-a  oustom- 
for  any  copyhold  tenant  for  life  or  Uvee  to  obaogeiDr  iill  up  hie 
hveS)  paying  to  the  lord  a  reasonable  Qafe  .to  be  let  by  the  lord 
or  his  steward,  (and  which  depositions  were  jsride  by  witncsaei  - 

on 
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admitted  to  be  read  against  him.    We  have  before    Gh.^IL  s.  a« 
seen  that  depositions  as  to  facts  in  dispute  arfe  no    Ikpmtmm. 
evidenoe  of  pedigree  more  than  in  other  cases  *;  and  — — 
therefore  in  such  casein,  as  in  others,  a  ground  mutt      ^^^  ^^' 
be  laid  for  their  reception  as  proceedings  in  a  cotnse^  Phetm 
by  connecting  the  person  against  whom  thejr  are  Case»a'Sehr. 
offei^  in  eYidenee,  in  interest  with  the  party  m  the  ^^'  ^"*^^ 
ctuee  wherem  they  were  taken,  however  remote  tiiA 
tine  of  the  ftiamination.    The  other  nde,  namely^ 
dittt  a  man  who  is  not  bound  by  proceedings  shaH 
not  avail  himself  of  them,  applies  with  still  greater 
fefce ;  for  if  this  were  allowed,  he  might  use  all  those 
depositions  which  made  for  him,  and  those  of  a  con- 
trary description  could  not  be  used  against  hmi^ 
becaose  he  had  no  power  to  cross-examine  the  wit* 


I  shall  here  mention  only  one  case  in  which  depo* 
sitionA  ave  made  evidence  against  all  persons  by 
particular  act  of  parliament,  and  that  is  in  the  case  of 
bankruptcy.  By  stat.  5  Geo.  2,  c.  30,  it  is  enacted,  [  65  ] 
'^  that  commisstona  and  depontions,  or  any  part  of 
8u6fa  depositions,  may^  on  petiti(Mi  to  the  Lord 
Chancellor,  be  entered  on  record ;  and  in  caae  of  the 
death  of  the  witnesses  proving  the  bankrypic^,  or  in 
case  the  commission,  depositions,  proceedings,  or 
other  matters  or  things^  shall  be  lost  or  mislaid,  a 
true  copy  of  such  commission,  &c.  signed  and 
attested,  as  therein  after  is  mentioned,  shall  and  may, 
upon  all  occasiom,  be  given  in  evidence  to  prove 
such  commission,  and  the  bankruptcy  of  the  per* 

cm  behalf  of  such  copyholder)  were  held  to  be  admisiible  evidence 
for  the  lordy  as  depositioaa  on  behalf  of  a  person  standing  jMrt 
jure  with  the  plaintiff,  although  it  was  not  proved  that  the  per^ 
sons  making  such  deposidons  werecoi^olders,  ^rther  than  as  it 
appeared  from  the  depositiona  themselves.  The  court  added  in 
tfajs  case,  that  consiaering  these  depositions  merely  as  doclarar' 
ttons,  they  were  still  not  objectionabie  on  account  of  their  being 
itMide  fott  Uuen  matem,  because  the  same  cmtom  was  sot  in  dis-^ 
pute  in  the  former  suit  as  in  the  present.  Fretman  v.  FhiUipip 
4  M.  &  S.  486.  Sed  vide  ante,  17. 

son 
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Ch.  II.  t.  a.    son  against  whom  such  commission  hath  been  or 
DeponHom.     ghall  be  awarded,  or  other  matters  or  things. 
""■^■"^""^  .     If  a  commission  issuei  and  a  witness  prove  an  act 

of  bankraptcy  on  a  particular  day  Gind  die^  his  de- 
Jaosonv.Wil*  position,  when  enrolled,  may  be  given  in  evidence 
soj^Dougl*      ^  prove  the  act  of  bankruptcy,  and  the  time  it  was 

committed,  against  any  person  whatever;  and  there- 
fore, if  a  creditor  of  the  bankrupt  levy  his  goods 
under  an  execution  after  the  day  on  which  such  aet 
of  bankruptcy  is  proved,  the  deposition  is  sufficient 
to  overturn  it. 

It  is  well  observed  by  Mr.  Douglas,  in  a  note  on 
the  case  of  Janson  v.  Wilson,  that  there  is  a  remark- 
able inaccuracy  in  this  act  of  parliament.  After  pre- 
scribing the  manner  of  entering  the  commission,  8tc. 
of  record,  it  says,  that  true  copies,  signed  as  therein-^ 
cfttT  mentioned,  shall  and  may  be  given  in  evidence ; 
but  tiiere  is  not,  in  the  subsequent  part  of  the  clause, 
[  66  ]  nor  of  the  act,  any  provision  for  attesting  and  sign- 
ing the  entries  so  made.  It  is  only  enacted  that, 
''  the  Lord  Chancellor  shall  appoint  si  person  who 
shall,  by  himself  or  his  deputy,  by  a  writing  under 
his  hand,  enter  of  record  such  commission,  &c/* 
On  a  liberal  construction  of  the  act,  it  might  pos- 
sibly be  implied  that  power  was  given  to  such  officer 
to  certify  his  enrolment,  and  then  his  certificate 
would,  as  we  have  seen  in  other  instances,  be  suffi- 
cient evidence  of  the  copy ;  but  the  safer  way  would 
certainly  be  to  prove  it  examined  with  the  original 
also. 

It  is  a  general  rule,  applicable  to  all  proceedings 

in  courts  of  equity,  that  in  order  to  give  in  evidence 

*  Roch  17.  Rix,  an  answer,  depositions,  affidavits,  or  any  other  inter- 

56.        ^    ^   locutory  proceeding  in  a  cause,  a  foundation  must 

•Piercy*.         first  be  laid  by  proof  of  all  the  former  stages  of  it ' ; 

i64^flb?Sw  ^  *®  ^^^  ^  "^"^^  ^^y  ^^"^  *®  answer*;  the  bill 
£y.  65.  and  answer,  or  that  the  defendant  was  in  contempt, 

as 


j> 
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as  the  foundation  for  the  depositions^  and  so  on;    Ch.ll.  g.  2. 
otherwise  two  inconveniences  would  follow;  firsts    BepotHiant, 
that  the  whole  context  and  bearing  of  the  evidence  " 
would. not  appear ;  secondly,  that  the  court  could  not 
see  whether  it  was  a  regular  proceeding ;  and  if  not, 
then  the  answer  or  depositions  would  have  only  the  Style,  446. 
effect  of  a  mere  voluntary  affidavit,  which,  if  mad^ 
by  a  stranger,  could  not  be  received  as  any  evidence 
at  all,  because  there  the  party  would  have  no  oppor- 
tunity of  cross-examination ;  and  if  by  the  parly, 
then  only  under  the  circumstances  and  manner  be-       [  67  ] 
fore  stated ;  but  where  on  a  bill  filed  for  the  exami-  Cazenove  v. 

-      .  1  _^      i»  •  J  Vaughan, 

nation  of  witnesses,  the  court  of  equity  made  an  1M.&S.4. 
order  before  answer  or  contempt,  that  a  witness 
who  was  going  abroad  should  be  examined,  and  a 
copy  of  the  interrogatories  was  handed  over  to  the 
adverse  party,  and  after  examination  another  order 
was  made  for  publication,  with  the  express  view  of 
his  deposition  being  read  on  a;  trial  at  law,  it  was 
held  that  the  deposition  might  be  read  though  the 
party  did  not  in  fact  cross-examine  the  witness. 
As  to  the  interrogatories,  it  may  be  taken  as  a 
general  rule,  that  the  question  proposed  by  them 
should  not  be  leading.  If  depositions  are  taken  in 
answer  to  such  interrogatories  in  the  Court  of  Chan- 
cery, that  court  will  suppress  them;  and  the  like 
would  be  done  on  depositions  taken  in  a  court  of 
law  under  a  commissicm.  But  where  ancient  depo- 
sitions were  produced,  which-  had  been  in  other 
respects  duly  taken^  and  suffered  to  pass  publication  , 
in  the  Court  6f  Exchequer,  the  Court  of  King's 
Bench  held  them  to  be  admissible  in  evidence, 
although  the  interrogatories  were  so  leading  as  WilUamBv. 
necessarily  to  dictate  the  answer  to  be  given.  .   ^^^^^*  .^ 

In  order  further  to  explain  what  is  before  said, 
as  to  the  necessity  of  the  proceedings  being  regular, 

F  to 
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Ch:  II.  s.  a.  to  make  the  depositions  eyidenoe,  it  may  be  niecea* 
General  Bule  ggj^  here  to  mention,  that  the  distinction  which  has 
'"pnou^gt!^  been  taken  in  the  books,  as  to  the  regularity  of  pro- 

• ceedings  is  this, — i£  the  bill  be  dismissed  because 

the  plaintiff  is  irregular  in  his  proceeding,  as  where 

a  devisee,  on  a  suit  commenced  by  his  devisor,  brings 

a  bill  of  revivor,  and  several  depositions  are  taken^ 

and  then  the  cause  on  hearing  is  disjoussed^  because 

Blackhouse  v.   a  devisee  claiming  as  a  purchaser,  and  not  by  repre- 

Ch.  Cas°°i73.  ^n<»tioni^  cannot  bring  a  bill  of  revivor;  in  this  case. 

Smith  «.  Veale,  ^  depositions  can  never  be  read  in  any  other  cause, 

1  Lord  Raym.  because  there  was  no  cause  regularly  before  the  court: 

'^'  but  if  a  cause  was  once  properly  before  the  court, 

though  the  bill  was  dismissed  because  it  was  not  a 
matter  fit  for  equity  to,  decree,  the  depositions  will 
be  evidence. 
Roch  v,  Rix,  .  We  have  before  seen  that  even  a  judgment^  when 
^  ^^de  5  destroyed,  may  be  proved  by  secondaiy  evidence : 
Mod.  ail.  this  rule  applies  universally  to  every  species  of  evi- 
Bryam  v.  dence,  ajid,  therefor^,  where  it  appeared  from  th6 
Price  334.       evidence  of  the  proper  officer,  that  the  office  had 

been  searched,  and  the  biU  could  not  be  found,  the 
K  teir*  answer  was  permiUed  to  be  read  without  it,  so 
a  Keb.  31. '      .ancient  depositions  have  been  received  as  evidence 

without  bill  or  answer;  but  to  entitle  a  party  to 
[  68  }  deviate  so  much  from  the  general  rule^  they  ought 
certainly  either  to  be  fortified  by  great  length  of 
time,  or  else  some  other  reascmable  ^  evidence  be 
.  given,  that  the  bill  had  been  once  there,  and  in  what 
way  it  had  been  lost.  - 

The  decree  is  evidence  on  the  same  principle  as  a 

judgment  in  a  court  of  law,  and  subject  to  the  like 

Case  of  Man-   rules,  viz.  that  where  it  respects  private  property  or 

Dou^  wS(!*'   individuals,  it  is  only  evidence  against  parties  to  the 

iiou(i3).         suit,  or  others  claiming  through  them;  but  when 

the  question  is  of  a  public  nature,  it  is  then  evidence 

against 
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against  all  persona  standing  in  a  similar  situation    Ch.  Ii.  s.  a. 
with  the  parties  to  at.  Btcree  m 

While  the  decree  remains  in  paper,  it  cannot  be      Chancery. 
read  in  evidence  for  the  purpose  of  proving  its  con-  ""*"  ' 

tents,  without  also  proving  copies  of  the  bill  and 
answer,  unless  they  are  recited  at  length  in  it ';  but  '  Loid  Thanet 
idien  the  only  object  of  the  evidence  is  to  show  that  Sij  n^p  ^°* 
a  decree  vras  in  foot  made,  or  the  decree  has  b^n 
exemplified,  under  the  seal  of  the  court,  and  enrolled, 
it  is  of  itself  evidence;  and  the  opposite  party  may, 
in  the  latter  case,  show  that  the  point  in  issue  in  that 
suit  was  different  from  that  before  the  court  (;). 

Of  the  same  authority  as  answers,  depositions  (r),      [  69  } 
and  decrees  of  the  courts  of  equity,  are  the  deposi-  ?''??^'** 
tions,  answers  to  libels,  and  sentences  in  the  eecfe-  Heal  and  AAm- 
masiical  and  admiralty  courts,  on  a  question  arising  '^  Courts. 
within  their  respective  jurisdictions  *.  /    '  Vide  Gilb. 

Therefore,  probate   of  a  will  of  personal  pro-  2liod!'^[ 
perty,  letters  of  administration ',  or  a  sentence  in  a  Mjldmay  v. 
matrunonial  cause  in  the  one  court,  or  an  adjudica-  y^^II*  ^ 
tion  of  prize,  &c.  in  the  other,  are  evidence  of  the  a  Kempton  v. 
lights  of  the  parties.     The  right  to  personal  pro*  CroBs^  Gas. 
perty,  under  a  will,  can  be  proved  by  no  other  evi-  J^^' 
dence  than  the  probate^;  and  while  that  exists,  no  *  Rex  v.  Inha- 
peiaon  whatever  can  be  permitted  to  show  that  it  ^^J^**^  ^ 
was  improperly  granted,  or  after  it  is  repealed  to  Rep.  a^. 

(g)  In  the  case  of  Wheeler  ▼.  Louihy  Guildhall,  9  Ann.  TCom. 
Dig.  £v.  c.  1.)  it  was  held  bj  3H«or,  C.J.  that  if  the  bill  and 
answer  were  recited  in  the  decretal  order,  it  was  sufficient;  but 
if  only  so  much  is  recited  as  is  deemed  necessary  to  introduce  the 
decretal  party  the  bill  and  answer  must  be  proved.  Dougl.  579. 
And.dmiots  hh^e  been  entertained  whedier  the  decree  under 
seal,  which  does  not  state  the  bill  and  answer,  can  be  read,  with- 
out  a  foundation  being  laid  for  it  by  evidence  of  those  proceed- 
ings.   Vide  Trmell  v.  Cartley  1  Keb.  91. 

(r)  In  3iUdmeif  v.  iUt/UImay,  a  doubt  was  made  whether  depo- 
sitions in  the  spintual  courts  were  admissible ;  it  is  dear  they  are 
not,  when  taken  in  any  cause  not  within  their  jurisdiction,  but 
where  they  have  jurisdiction,  there  seems  to  be  no  objection. 
Vide  OUb.  Law  £v.  67. 

F  2  avoid 
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Ch.II.  s.  a.    avoid  any  payment  which  has  been  made  under  it ' : 

Pro^edingt  m  fi^t  it  may  be  shown  that  the  seal  to  the  probate 

Caiatf.       w^  forged,  or  that'  letters  of  administration  have 

be^en  repealed  *,  to  prevent  any  right  being  ^claimed 

*  Allen  V.         under  them,  for  that  does  not  controvert  the  Judg* 
Rep.  ^5?        ment'of  the  ecclesiastical  court,  but  shows  that  no 

such  judgment  exists.     So  too,  where  an  inferior 

court  grants  probate,  it  may  be  proved  that  the 

[  70  ]       testator  left  bona  notabilia ',  for  that  shows  that  the 

W*]^^  ^  S'd     ecclesiastical  court  had  no  jurisdiction,  and  conse- 

359.  '  quently,  that  the  whole  is  void,  as  being  cofam  nan 

T.  Ri^.  405.      From  what  has  been  already  said,  it  may  be  col- 
3  Ibid.  lected  that  the  probate  of  a  will  cannot.be  received 

as  evidence  for  any  purpose,  in  a  question  concern- 
ing freehold  lands;  for  as  to  that  they  have  no 
jurisdiction. 

The  judgment,  or  sentence  of  a  foreign  court,  is 
received  in  our  courts,  as  evidence  of  the  right  it 
establishes,  or  the  faet  directly  found  by  it.  Indeed, 
when  the  party  who  claims  the  benefit  of  it  applies 
to  our  courts  to  enforce  it,  and  voluntarily  submitis 
it  to  their  jurisdiction,  they  treat  it  not  as  obliga- 
tory to  the  extent  to  which  it  would  be  in  the  country 
^    where  it  was  pronounced,  nor  to  the  extent  to  which 

<PerEyre,C.J.  by  our  law  sentences  and  judgments  are  ^;  and  there- 
2H.  filack.      fo^^  ^^^gi^  j^  ^„  ^^ti^^  ^p^^  ^  f^^^^  judgment,  the 

judgment  is  prima  facie  evidence  of  the  ilebt,  it  is  not 
conclusively  so ;  but  our  courts  will  examine  into  it, and 
» Walker  v.      for  that  purpose,  receive  evidence  of  what  the  law  of 
iSoueri'  *®  foreign  state  is,  and  whether  the  judgment  is 

•Per  Eyre,  ut  warranted  by  that  law 5.     In  all   other  cases,  our 
supnu  courts  give  entire  faith  and  credit  to  the  sentences 

[  71  ]       of  foreign  courts,  and  consider  them  as  conclusive^: 

(5)  See  further  as  to  these  sentences,  pottf  73. 

Therefore, 
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Therefore^  if  a  mau  be  acquitted  of  a  crime  '  com-  Ch.  II.  s.  a. 

mitted  in  a  foreign  country,  or  discharged  from  a  ProceediTtgs  m 

demand  arising  there  *  by  the  sentence  of  its  courts,  (^^^ 

or  the  validity  of  a  marriage  contracted  there  '  be  . . 

decided  by  such  sentence,  the  sentence  is  conclusive  of  '  Hutchinson's 

the  fact  established  by  it.  So  if,  on  alibel  against  a  ship,  ^^' »  Show, 

any  question  arise  on  the  law  of  nations,  and  a  foreign  « Barrows  v, 

court  of  admiralty,  acting  on  that  law,  adjudge  a  Jemino,  a 

ship  to  be  a  lawful  prize,  for  breach  of  neutrahty,  ,  *^^-  733- 

being  enemies  property,  or  other  fact,  which  by  the  Hardwick 

law  of  nations  is  cause  of  forfeiture;  the  sentence  is  ^  ^^-  in- 
complete and  conclusive  evidence  of  the  fact  on 
which  it  is  founded  against  all  the  world ;  and  if 
they  state  the  evidence  from  which  they  drew  the 
conclusion,  no  court  in  this  country  can  take  into 
their  consideration,  whether  such  conclusion   was 

ri£:ht  or  otherwise  ♦.     Nor  wiU  the  sentence  be  void  1^**®  Park's 

Insur  ^'i^ 

on  account  of  the  court  having  arrived  at  the  con-  GarelsS.  Ken- 
elusion  on  rules  of  evidence,  or  presumptions  esta-  wngton,  8  T. 
blished  by  particular  ordinances,  and  not  generally  chnstie^.  Se- 
acknowledged^.     In  this  case,  however,  the  adjudica-  cretan,  8  T. 
tion  is  only  evidence  of  the  conclusion  on  which  the  ?^P*  ^^^* 
condemnation  is  founded,  such  as  the  property  be- 
longing to  an  enemy,  or  the  like,  and  not  of  the  Gladstonl,  5 
Jacfs  stated  by  way  of  evidence.  East,  155; 
Also,  if  a  foreign  court  of  admiralty  condemn  a  Barin"*i  R 
ship  as  lawful  prize  without  assigning  any  cause,  Ex.  Ass.  Co. 
it  is  evidence  that  she  was  not  neutral  ^ :  but  if  the  ^  ^**^  ^• 
foreign  court  state  the  facts,  on  which  they  found  '  Saloucci  v. 
their  condemnation,  and  it  appear  from  thosQ  facts,  i»^i  ^|o/ 
and   also  from   the  conclusion  they  have  drawn,  Saloucdv. 
that  the  condemnation  was  not  for  any  violation  of  Jj>**?»on, 

Park.  A\^» 

the  law  of  nations,  but  for  not  complying  with  some 
arbitrary  regulation  of  their  own ;  as  where  a  belli^ 

gerent  state  having  made  certain  ordinances  which  ^ 
had  not  been  assented  to  by  a  neutral  state,  Seized 

F  3  a  ship 
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Ch.  II.  8. 9. ,  a  ship  belonging  to  such  state  and  declared  her 

Fro(xedifigt  in  prize,  because  she  had  not  navigated  according  to 

(^i!^      those  ordinances,  the  sentence  is  void  altogether, 

-    and  of  no  force  in  any  court  of  justice  '•    In  like 

'  Calveit  V.       manner,  as  it  is  necessary  that  the  subfed  should 

ftep.  533.'       ^®  within  their  jurisdiction,  it  is  also  necessary  that 

Mayne  v,         the  court  itself  should  be  one  regularly  established, 

414!  Pollard  V.  ^^^  acknowledged  by  the  law  of  nations,  and  not 

Bell, 8 T.  Rep.  a  mere  arbitrary  institution;  wherefore  a  condem- 

il?*  leto*"*  *    nation  before  the  consul  of  a  belligerent  state,  resi- 

Ibid.  563.        dent  in  a  neutral  country,  was  considered  as  a  mere 

[  7^  ]      nullity  *'j  but  such  a  proceeding  before  the  consul  of 

R^V^m^*^'  one  belligerent  state  resident,  in  another,  in  alliance 

8  T.  Rep.  a68.  offensive  and  defensive  with  it,  has  the  same  effect 

as  if  taken  in  the  state  appointing  the  judge  who 
condemns;  for  the  interests  of  the  two  states  being 
united,  one  may  authorize  the  other  to  erect  a  courts 
acting  on  the  law  of  nations,  for  their  common 
*Oddyv.BoTil,  benefit,  at  any  place  within  the  hostile  territory'. 
*      ^  473-         Tjjg  proof  of  these  proceedings  has  generally  been 

by  copies  under  the  seal  of  the  court  in  which  they 
were ;  there  seems  to  be  no  objection  to  the  seal  of 
a-  court  acting  on  the  law  of  nations,  being  received 
as  evidence  of  itself;  but,  in  my  first  edition,  I 
hazarded  an  opinion,  that  to  prove  the  seal  of  a  mere 
municipal  court,  some  evidence  should  be  given  of 
Henry V.  its  authenticity;  and  a  case  which  has  been  since 

Adcy,  3  East,  determined  in  the  Court  of  King's  Bench  has  con- 
firmed that  opinion ;  for  in  an  action  on  a  judgment 
obtained  in  the  island  of  Grenada,  though  the  plain- 
tiff proved  the  hand-writing  of  the  judge  of  the 
court  subscribed  to  the  judgment,  yet,  as  he  could 
not  prove  the  seal  afiixed  to  be  the  seal  of  thie  island, 
he  was  considered  as  having  failed  in  his  proof,  tuid 
[  73  ]  t^^  court,  on  motion,  confitzned  the  nonsuit  obtained 
on  that  ground.    Nevertheless,  as  the  court  did  not 
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go  much  at  length  into  the  reason  for  requiring  such    Ch.  II.  s.  a: 
eyidence,  it  may  not  he  improper  to  retain  the  note  ^''^ceedtngt  m 

which  was  inserted  in  the  former  edition  (/)•  Ccyrts. 

It  \ 

(/)  It  was  held  in  aa  anosymous  case^  9  Mod.  66,  diat  an  ex* 
emidification  of  die  proceedings  of  a  court  in  Holland,  under  the 
seal  of  thfc  States,  was  sufficient  evidence  without  further  proof; 
bat  thisy  I  oonoeiYey  is  not  an  authority  to  show  that  the  seal  of 
the  court  in  that  country,  acting  on  its  own  laws,  would  have 
been  sufficient;  and  the  case  of  Samnerton  v.  Gcddardj  llierein 
ciied,  seems  to  warrant  the  distinction ;  for  it  was  there  held,  on 
apoeal  to  the  House  of  Lords,  that  an  exemplification  of  a 
jncument  of  the  Court  of  King's  Bench  in  England,  which  (for 
au|^  appearing  to  the  contraij,  was  under  the  seal  of  that  court) 
was  not  sufficient  evidence  ot  the  judgment  before  the  Court  of 
Session  in  Scotland.  It  is  true  that  the  distinction  taken  by  die 
oomt  was,  that  in  the  one  case  the  record  was  the  direccmatter 
in  issue,  and  in  the  other  but  inducement.  But,  in  addition  to 
this,  it  may  be  observed,  thnt  the  public  seal  of  one  ttate  is  mat- 
ter of  notoriety,  and  may  be  taken  notice  of  by  another,  as 
part  of  the  law  of  nations  acknowledged  by  all;  but  when 
only  the  seal  of  a  foreign  court  is  put  to  the  copy,  it  should 
seem  that  some  evidence  should  bejgiven  of  that  seal  beine  what 
it  purports  to  be ;  for  the  courts  of  Sigland  cannot  judidaUy  t&ke 
notice  of  the  laws  of  other  countries;  and,  therefore,  where  a  con- 
tract  is  to  be  construed  according  to  the  laws  of  the  country  in 
which  it  was  made,  witnesses  are  examined  to  prove  what  those 
laws  are.  l  P.  Will.  431.  A  distinction  has  long  prevailed  be- 
tween public  and  private  seals ;  the  first  ^those  of  the  superior 
courts  u  this  country)  are  considered,  ais  is  observed  above,  as 
part  of  the  law  of  the  country,  and  therefore  are  judicially  taken 
notice  of  by  its  judges ;  but  the  seal  of  a  private  court,  or  private 
individual,  should  be  proved  by  evidence.  Vide  Gilb.  Law  £v.  ao. 
In  Moises  v.  Tkomton,  8  T.  Rep.  303,it  was  held  that  the  bare 
production  of  an  instrument,  purporting  to  be  a  diploma  under 
the  seal  of  the  University  of  St.  Andrew^  was  not  sufficient:  but 
in  the  case  of  Doe  dem.  iVoodmass  v.  Mason,  1  £sp.  Cas.  NvP.  53^ 
the  seal  of  the  Corporation  of  London  was  held  to  prove  itself^ 
From  what  is  said  by  the  court  in  Moises  v.  Thornton,  it  may  be 
o«Uected  that  the  like  evidence  would  not  be  sufficient  of^  the 
seals  of  other  English  coiporations,  and  there  appears  good  rea- 
son for  making  a  distinction  between  them  and  tnat  of  the  Cor- 
poration of  London ;  its  privileges  have  been  confirmed  by  par- 
liament, and  its  seal  is  so  common  as  to  be  known  to  almost  every 


Letters  of  administration  under  the  seal  of  the  Prerogative 
Court  of  Canterbury,  prove  themselves  in  a  cause  respecting  per«« 
soaal  property.  Kenton  v.  Cress,  Cas.  temp.  Hard.  108.  And 
where  a  bill  of  exchange  has  been  protested  in  a  foreign  country 
lor  aon«  acceptance  or  non-payment,  the  protest  under  the  seal  of 

r  A  a  notary 
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Ch.  II.  8. 2.        It  was  before  observed,  that  if  a  man  be  acquitted 

Proceedings  </  of  a  crime,  or  discharged  from  a  demand  in  a  foreign 

Juridktioni,   country,  he  cannot  be  again  impleaded  on  the  same 


'   account  in  this.    It  may  be  added,  that  all  matters 

Vide  Clegg  v.   of  contract  or  of  right  are  to  be  judged  of  according 

C^^'b  160  ^^  ^®  ^*^  ^^  ^^  country  wherein  they  arise;  in 
Miller  V.  Hen-  such  cases,  therefore,  the  laws  of  foreign  countries 
nick^Caxnpb.  frequently  become  the  subject  of  inquiry  in  our 
Buchanan  v,  courts  of  justice,  and  when  such  a  question  arises, 
r"^*^1[' fi  *^®  foreign  law,  if  in  writing,  must  be  proved  by  a 
Richardson  V.  copy  properly  authenticated.  But  when  the  un- 
Anderson,  written  laws  of  a  foreign  country  become  the  subject 
and^i  P.  Will.  ^^  inquiry,  such  laws  are  proved  by  the  parol  ex- 
431*  amination    of  witnesses    of  competent   skill    and 

knowledge. 

Judgments  in  a  court  baron,  county  court,  or  other  ' 

inferior  court,  though  not  records,  are  also  evidence. 

[  74  ]      In  cases,  however,  where  it  has  been  requisite  to 

J^***®^om.       prove  tlieir  proceedings,  the  general  practice  has 

(CO  1.^  ^^^^  ^  j^roduce  the  book  containing  the  original 

minutes,  as  well  those  previous  to  the  judgment,  as 

the  judgment  itself  (for  in  the  case  of  all  inferior 
■  Chandler  v.  jurisdictions,  whether  ecclesiastical  or  civil,  it  must 
ch°q  Tnn  "  ^®  shown  that  the  proceedings  are  regular);  and  as 
39  Geo.  3.  it  is  not  usual  to  draw  up  such  judgments  in  form, 
*  Fisher  v.  this  evidence  ,has  been  held  sufficient  to  support  an 
Lane,  a  Black,  action  on  the  judgment  of  the  county  court*,  or  to 
3  - '  ,  .  prove  the  proceedings  in  a  foreign  attachment  in 
White,  14  the  court  of  the  lord  mayor  of  London  *,  or  a  dis- 
East,  ai6.        continuance  ^  of  a  suit  in  the  sheriff's  court  there; 

a  notary  public  has  been  'usually  received  as  sufficient  evidence 
of  the  presentment,  without  proof  even  of  the  protest  having  been 
signed  by  him,  or  that  the  seal  affixed  is  what  it  purports  to  be. 
Vide  a  Roll.  Rep.  346.  10  Mod.  66.  This  seems  to  be  a  relaxa- 
tion of  the  strict  rules  of  evidence  for  thfe  convenience  of  the 
mercantile  world ;  who,  in  such  cases,  give  ciBdit  to  instruments 
of  that  nature. 

but 
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but  in  this  case  the  defendant  is  not  precluded  by    Ch.  II.  s.  a. 
the  judgment  from  disputing  the  original  jurisdiction       Awards. 
of  the  court,  and  pleading  that  the  cause  of  action  i  y j  jj  u  ^ 
arose  out  of  that  jurisdiction  <»  •  .    i>.  Cooke, 

If  the  parties  think  proper  to  submit  their  differ-  WiUes,  2^, 
ences  to  an  arbitrator,  his  judgment  is  as  concltfsive 
upon  them,  as  that  of  a  court  established  by  the 
law;  and  though  in  questions  respecting  land  he 
cannot  absolutely  convey  property  from  one  to 
another,  but  can  only  order  it  to  be  done ;  yet  if  he 
determine  the  right  to  be  in  one,  this  is  conclusive 
evidence  of  the  title,  and  cannot  be  disputed  in  an 
action  of  ejectment  ^.    The  award,  whether  made  on  'Doe  dem. 

1  • . .  i_     •     •  i_        •  Morris  t?.  Ro- 

a  parol,  or  a  wntten  submission,  may  be  given  m  ^^  3  East, 
evidence  on  a  count  in  asmmpsity  founded  on  tlie  i5* 
original  consideration',  or  on  an  account  stated '<-.  •  Kingstonioj, 
But  to  enable  the  party  in  whosie  favour  the  award  j^  :^Cases 
was  made  to  avail  himself  of  it,  he  must  not  only  227. 
prove  the  award,  but  in  the  case  of  a  parol  submis-  *  ^®?*  '^^ 

.  1  .  «  t  1  1     Batshore, 

sion  prove  his    own  as  well  as  the  other  party  s  i  E^p.  1^4. 
assent  to  it  ^;  and  where  it  is  in  writing  prove  the  *  Kingston  «. 
execution  of  the  deed  of  reference,  and  that. by  all  P^i^P»>"Wsu. 
parties ;  for  if  it  does  not  appear  to  have  been  so  , 
executed,  there  was   no  consideration  for  the  sub-  chace,  15 
mission  of  the  defendant^.     The  award  must  have  East,  209. 
the  stamp  imposed  by  the  legislature,  but  when  two  ^^"^*^^' 
arbitrators  are  at  liberty  to  appoint  an  umpire,  their  5  Taunt.  704. 
.  appointment  requires  no  stamp  7. 

Having,  when  speakincr  of  the  different  courts  General  Ohta^ 
individuaUy,  but  slightly  mentioned  the  cases  m  effect  of  &rt- 
whtch  judgmetkts  or  sentences  of  those  courts  would  tences. 
be  evidence,  I  shall  now  proceed  to  collect,  into  one 
view,  the  general  rules  which  are  applicable  to  all. 

It  was  before  observed  that  the  judgment,  sentence,  ^***®i*  ^^' 
or  decree,  of  the  same  court,  or  one  of  concurrent  j^^  ^  ^^ 
jurisdiction,  directly  upon  the  point,  may  be  pleaded 

as 


tencei. 


[76] 

Vide  11  St. 
Tr.  a6i. 
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Ch.  II.  s.  3.  as  a  bar,  or  given  ia  evidence  a&  conclusive  between 
General  Obter-  the  pame  parties  vpon  the  same  matter  directly  in 
effect  of  Senr  question :  and  m  like  manner,  the  judgment  of  a 

court  of  exclusive  jurisdiction^  directly  upon  the  point, 
is  conclusive  upon  the  same  matter  between  the  same 
parties  coining  incidentally  in  question  in  another 
court  for  a  different  purpose.  But  neither  the  judg- 
ment of  a  concurrent  or  exclusive  jurisdiction,  is 
evidence  of  any  matter  which  came  coUaterally  in 
question,  though  within  their  jurisdiction;  nor  of 
any  matter  incidentally  cognisable ;  nor  of  any  matter 
to  be  inferred  by  argument  from  the  judgment. 

Judgpienita  which  are  merely  on  questions  of  pro- 
perty between  party  and  party  are,  as  was  elsewhere 
observed,  evidence  only  between  the  parties,  or  those 
claiming  under  them;  but  those  in  rem,  or  in 
the  ecclesiastical  courts,  on  matrimonial  causes, 
are  evidence  against  third  persons.  In  these  cases 
nevertheless,  a  stranger  is  always  at  Uberty  to  show 
that  such  judgment,  sentence,  or  decree,  was  ob- 
tained by  fraud  and  collusion  between  the  parties  to 
it;  for  fraud  is  an  extrinsic  collateral  act,  which 
vitiates  the  most  solemn  proceedings  of  courts  of 
justice,  and  though  it  is  not  permitted  to  show  that 
a  court  was  mistaken,  it  may  be  shown  that  it  was 
misled:  but  the  parties  to  them  are  not  permitted  to 
avail  themselves  of  their  own  fraud. 

Conformably  to  these  general  principles,  the  fol- 
lowing decisions  have  taken  place :  '    ^ 

If  a  question  of  legitimacy  arise  incidentally  upon 
a  claim  to  a  real  estate,  a  sentence  of  nullity y  or  one 
in  affirmance  of  a  marriage  in  the  ecclesiastical  court, 
is  conclusive  evidence  against  the  parties,  or  those 
who  have  acquiesced  in  the  sentence,  and  all  claim- 
ing under  fliem;  as  where  A.  and  J3.  being  married, 
C.  libelled  i^ainst  the  wife  on  a'pre^ontract,  which 

the 


Vide  4  Co. 

Hervey  s  case, 
note  (r). 
Vide  1 1  St. 
Tr.a69. 
a  Ves.  2146. 
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the  spiritual  court  enforced,  and  B.  and  C.  after-    ch.  II.  s.  a. 
wards  married,  living  the  first' husband,  and  had  a  OeneralObser- 
80n,  who  brought  an  ejectment,  and  made  out  his  ^"^"^'^Jj^ 
title  as  heir  to  his  grandfather;  it  was  held,  that  the  tmu$, 
sentence  was  conclusive  evidence  of  his  legitimacy ';  ■    ■ 

and  in  like  manner^  where  two  persons  had  married  '  B»ntin|'8 
within  the  age  of  consent,  and  the  ecclesiastical        '  * 

court  pronounced  a  sentence  of  divorce  on  that 
ground,  this  sentence  was  held  conclusive  of  that   * 
fact,  as  against  the  children  of  the.  marriage,  and 
destroyed  their  legitimacy^.     So  a  sentence  in  a  'Kenn'scase, 
cause  of  jactitation,  has  been  held  conclusive  evidence  ^      ^'' 
against  the  issue  in  an  ejectment'.    And  where  an  'Jonesjv. Bow, 
action  has  been  brought  upon  a  contract  of  mar*  ^^^*^'  ^^5- 
•riage,  or  for  adultery  with  the  plaintiflTs  wife,  a  sen- 
tence in  the  ecclesiastical  court  against  the  contract  ^  ^ 
in  the  one  case  ^^t<),' or  declaring  the  supposed  wife  \^aReal  a 
free  in  ^jactitation  cause  in  the  other  ^,  is  conclusive  ^^"^  9^1* 
evidence.  LSfu^^  '^' 

So  a  sentence  of  expulsion  unappealed  from,  given  a  Stm.  goo. 
in  evidence  on  an  ejectment  or  indictment  for  assault- 
ing a  fellow-commoner  of  Queen's  College,  Cam*  jen^cJjwp  "" 
bridge,  by  turning  him  out  of  the  gardens,  is  conclusive  315. 
for  Ae  defendant,  and  consequently  evidence  on  the  b       1  Lord 
part  of  the  lessor  of  the  plaintiff  or  prosecutor  to  Rajrm.  5. 
prove  the  irregularity  of  the  sentence,  is  inadmis-  ^  Strickland «. 
sible  ^.    And  a  conviction  before  a  magistrate,  having.  ^"fL  su*' 
competent  jurisdiction,  is,  till  quashed  or  reversed.  Assizes,  1757, 

conclusive  evidence  in  favour  of  the  iustice  in  an  ^l^^i^^^J' 

1 .     i.      /.  1      .        .  7  T.  Rep.  033, 

action  agamst  nun  for  false  impnsonment^.  note. 

In  all  these  cases  the  parties  to  the  suit  were      [  78  ] 

parties  to  the  sentence  or  conviction,  or  had  ac- 

(tt)  This  case  was  before  the  statute^  Geo, a,  c.  33,  by  the  lAdi 
section  of  which  statute,  it  is  enacted,  that  no  suit  shall  be  had  in 
the  ecclesiastical  court,  to  compel  a  celebration  of  mkniage,  by 
reason  of  any  contract. 

quiesced 
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Ch.  II.  8.  2.    quiesced  under  it,  or  claimed  under  those  who  stood 
Judgments  of  in  that  situation ;   and  for  the  same  reason,  in  the 
Jw^^Siaians    ^^^  ^^  ^^  Duchess  of  Kingston,  Lord  Apsley  consi- 
-  dered  the  sentence  of  the  ecclesiastical  court,  de- 

claring her  free  from  Mr,  Harvey,  to  be  so  conclusive 
against  the  heir  at  law,  and  next  of  kin  of  the  duke, 
as  to  be  pleadable  in  bar  to  a  bill  brought  by  them 
to  set  aside  his  will  on  the  ground  of  fraud  in  the 
duchess,  in  imposing  herself  upon  him  as  a  single 

•  Ambl.  756.     woman  %  but  when  the  same  sentence  was  offered  as 

conclusive  evidence  against  the  charge  of  bigamy,  the 
House  of  Lords  held  that  it  was  not  so ;  firsts  be- 
cause the  king  was  no  party  to  the  first  suit,  nor 
could  become  so;  and  secondly,  because  the  ec- 
clesiastical   court  had   no   judicial  cognizance  of 

*  Vide  11  St.  crimes  ^;  and  upon  the  same  principle  it  was  held  by 
Tr.  a6i.  Lord  Ellenborough,  that  the  probate  of  a  will  was  no 

evidence  in  answer  to  an  indictment  for  forging  the 
» Rex  T.  Gib-  will ',  though  the  contrary  had  been  previously  held  ♦. 
son,  Lancaster  i^  ij^g  manner  in  Pnidham  v.  PhilUpSy  (cited  Ambl. 

Dum.  Assizes,  ,  . 

180a.  762,  and  several  times  in  the  Duchess  of  Kingston^a 

a  Evans's  case,)  it  was  held,  that  the  sentence  in  the  ecclesias- 
^Rex-pVin-  *^^^^  court,  annulling  a  marriage,  might  be  avoided 
cent,  I  Stra.  by  third  persons  on  account  of  fraud  and  collusion 
^^^'  in  the  parties,  though  the  parties  themselves  were 

estopped  from  showing  their  own  fraud.    So,  though 

a  judgment  of  ouster  against  one  corporator  is  ad- 

'  missible  against  another  deriving  title  through  him, 

» Rex  V.  to  prove  that  the  person  ousted  had  no  title  *;  and 

5  Bun.' 3598.    ^®  conviction  of  a  principal  felon  may  be  received, 

to  prove  the  felony  committed,  against  the  person 
indicted  as  an  accomplice,  yet  they  are  neither 
of  them  conclusive  evidence  of  these  facts,  but  may 
be  controverted  by  the  party  against  whom  they  are 
•VidcForster    so  read^. 

But  in  an  action  against  Mr.  Harvey,  by  a  creditor 

of 
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of  his  supposed  wife  (they  living  separate,)  he  showed    ch.  II.  s.  a. 
a  sentence  in  a  cause  of  jactitation  declaring  against    ActsqfSiat$. 

the  mairiagei  and  that  not  being  impeached  by  the   — ' 

creditor,  was  considered  as  conclusiye  evidence 
against  the  marriage,  though  it  was  afterwards  re* 
versed  on  appeal  ■ .  « Vide  1 1  St. 

In  cases  where  every,  person  has  an  opportunity  of  '^^-  ^35- 
coming  into  court,  and  being  made  a  party  to  the 
suit,  as  in  all  proceedings  in  rem,  and  probates  of 
wiUs,  the  sentence  or  grant  of  probate  binds  .all 
persons y  and  none  can  be  permitted  to  impeach  the 
proceedings  in  another  suit,  when  it  comes  inci- 
dentally in  question  *.  'Vide  1 1  St. 

When  any  public  measure  has  been  adopted  by  the      *  ^    •  ^^^' 
government  of  this  country,  it  is  usual  to  announce 
such  measure  to  the  piiblic  by  means  of  a  gazette,       [  79  ] 
which  is  published  under  the  sanction  and  control 
of  government ;  and  of  any  act  of  state  so  announced, 
this  gazette  is  of  itself  sufficient  evidence ';  the  hin^s  sRex  o.  Holt, 
proclamations,  addresses  from  the  people  to  the  crown,  5T.  Rep.  436. 
and  the  like,  may  be  proved  in  this  manner  without 
a  production  of  the  proclamation  or  address  itself, 
'for  these  being  matters  of  public  notoriety,  com-    , 
municated  to  the  public  in  a  known  prescribed  form, 
the  law  pays  such  attention  to  the  established  rules 
of  office,  as  not  to  call  for  higher  evideince  than  that 
to  which  all  mankind  look  for  information  on  the 
subject    For  the  same  reason,  proclamations^,  and  ^  Bui.  N.  P. 
the  articles  of  war  s,  as  printed  by  the  king's  printer,  ^^• 
are  received  as  sufficient  evidence  of  such  instru-  * ^^'^•^j^  j" 
ments  having  been  duly  issued ;  and  where  a  pro-  Rep.  44a. 
clamation  recited,  that  it  had  been  represented  that 
outrages  had  been  committed  in  different  parts  of 
certain  counties,  and  offered  a  reward  for  the  dis- 
covery and  apprehension  of  the  offenders,  such  pro- 
clamation was  admitted  as  evidence  to  prove  an 

introductory 
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Ch.  II.  8.  a.    introductory  ayerment  in  an  information  for  a  libel 

Ads  cf  State,    that  divers  acts  of  outrage  had  been  committed  in 

those  parts ;  and  the  recital  in  an  act  of  parliament  of 

such  outrages,  and  making  provision  against  them, 

was  held  to  be  admissible  for  the  same  jkirpose  ■•  The 

'Rexw.Sut-     register  of  the  navy  oflBice*,    wiih   proof  of  the 
ton, aM. &S.   .°,,,  ,*'  „  *      ,,., 

5^.  method  there  used,  to  return  all  persons  dead  with 

*Bul.  N.  P.      the  mark  Dd,  is  sufficient  evidence  of  death;  as  is 

*49-  the  daily  book  ^  of  a  public  prison,  to  prove  the 

*Rexv.  time  of  a  prisoner's  discharge;  or  an  entry  in  the 

Cas.^.      '  ^^o^^  ^^P^  ^^y  ^®  quarter  sessions,  to  prove  not 

only  the  prisoner's  discharge,  but  that  he  was  ac- 
tually a  prisoner  on  the  day  when    he  appeared 

<Doed.  Cook-  to  be  SO  by  the  entry  ^«    So  the  log-book  of  a 

!?S/*J^*^S'    nian  of  war  has  been  received,  to  prove  when  a  ship 

5  M.  &  s.  7a.  '  /  ...--* 
A  Disraeli  v.     became  part  of  her  convoy  h    And  entries  m  the 

Jowetty  1  Esp.  books  of  the  clerk  of  the  peace  of  deputations 

Ca».  437.         formerly  granted  to  gamdteepers,  as  evidence  of  a 

*  Hunt  V.         right  of  manor  in  the  person  granting  such  deputa- 

R&AldL^      tions^ 

341-  But  though  the  book  of  a  public  prison  is  suffi- 

cient to  prove  the  time  of  a  commitment  or  dis- 
charge, yet  the  cauie  of  imprisonment  must  be 
proved  by  other  evidence ;  and  therefore,  in  a  ques- 
tion of  bankruptcy,  where  the  supposed  bankrupt 

^Saltev.  Tho-  had  been  two  months  in  prison  7,  it  was  held  that, 

6  Pu?  M  ^  prove  the  fact  of  his  imprisonment  having  been 
^  for  debtf  the  original  arnimittitttr  should  have  been 
Sm^^  ^  produced;  and  though  an  entry  made  at  the  custom- 
Taunt.  30a.  house,  of  the  transfer  of  a  ship,  would  be  good  evi- 
I^mZ,  a  dence  against  the  person  making  the  affidavit  of  his 
Taunt.  5.  property  in  the  ship  ',  yet  it  is  not  even  prima  facie 
*Tinckierv.  evidence  against  a  stranser  named  in  it,  and  who 
IRBsutuk^^     gave  no  authority  for  the  insertion  of  his  name  9,  nor 

*  Lane  v.  An-  /^  ^®  person  making  it,  without  proof  of  his  pO&- 

derson,  4  Session ';  for  in  this  case,  it  should  be  observed,  that 
Taunt.  64a.  ^g 
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the  officer  making  the  entry  only  records  the  fact    qi^^  h  ^  3, 
gtated  to  him  by  others.  History. 

It  is  agreed)  that  to  prove  a  particular  custom,  a  

printed  history  is  no  evidence;  and  therefore,  when       [  ^^  1 
Cambden's  Britannia  was  offered  in  evidence  on  an  BMgwseBof 
]^8ue^  whether^  by  the  custom  of  Droitwichi  salt  pits  Dnntwich, 
might  be  sunk  in  any  part  of  the  town,  or  in  a  cer-  ?^^  85 
tain  place  only,  it  was   rejected;   and  DugdaWs  s.C. 
MmoMtiean  was  also  refused  on  a  question,  whether 
an  abbey  was  inferior  or  otherwise.    But  it  was  said, 
that  in  the  case  of  Stainer  v.  Draitmch,  that  a  general 
history  was  sufficient  evidence  of  a  matter  relating 
to  the  kingdom  in  general;  and  the  case  of  St. 
Catherine's  Hospital  was  cited,  where  a  chronicle  was 
said  to  have  been  allowed  as  evidence  to  prove  a  ' 

particular  point  of  history  in  the  time  of  Edward  IIL 
From  the  report  of  that  case,  it  appears,  that  the  1  Vent.  149. 
question  being  whether  the  patronage  of  the  hos- 
pital was  in  the  queen  dowager  or  the.queen  consort, 
a  record  in  Edward  the  Third's  time  was  produced^ 
wherein  Isabel,  the  queen  of  Edward  II.  though  living, 
was  stilcid  mgper  Regina,  and  the  right  determined  to 
be  in  ike .  queen  consort. .  Speed^^  Chronicles  were 
produced,  *'  to  show  that  at  that  time  queen  Isabel 
*'  was  under  great  calamity  and  oppression,  and  that 
**  what  was  then  determined  against  her  was  not  so 
'f  much .  from  the  right  of  the  thing  as  the  iniquity 
''  of  the  times,  so  that  (as  is  observed  in  the  report) 
"  that  authority  was  much,  invalidated  from  the  cir* 
*'  cumstances  of  the  iime."    The  same  point  was  Lord  Bronii- 
again  made  in  a  subsequent  case,  and  the  book  being  ^^^**  ^''^: 
produced,  as  is  said  tn  the  report,  to  prove  the  death  14. 
of  queen  Isabel,  Dolben  said,  the  :evidence  was  re-*       [  81  ] 
coifed  by  consent;  but  the  chief  justice  (Pemberton) 
said,  he  knew  not  what  better  proof  they  could  have; 
and  Wallop  said,  that  in  the  Lord  Bridgetmtet^B  case, 

the 
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Ch.  II.  s.  9.    the  House  of  Lords  admitted  it  afi  good  evidence* 
History^       On  this  case,  as  reported  hy  VetUris,  we  may  observe 

that  it  was  admitted  merely  as  evidence  of  the  ge- 
neral reputation  of  the  time,  that  Uie  mother  of  the 
reigning  monarch  was  unkindly  treated  by  him,  and 
for  the  purpose  of  showing  the  ground  on  which  a 
judgment,  evidently  wrong,  proceeded. 

The  fact  thus  proved  was  matter  of  public  noto- 
riety, which,  if  it  had  happened  just  before  the  time, 
the  judges  in  a  case  within  their  province,  or  a  jury, 
if  it  was  submitted  to  them  as  a  question  of  ftict, 

DisconTrea-  would  take  judicial  notice  of.    Thus,  Mr.  J.  Forster 

son,  c.  a,  i.       gays,  if  a  man  be  indicted  for  treason,  in  adhering  to 

the  king's  enemies,  the  fact,  whether  war  or  no,  is 
triable  by  the  jury,  and  the  public  notoriety  is  suffi* 
cient  evidence  of  that  fact. 

But  another  case  is  also  mentioned  in  the  reports 
of  Stainer  v.  Droitwich,  (both  in  Salk.  and  12  Mod.) 
which,  if  correctly  stated,  would  tend  to  admit  such 
evidence  to  fix  the  particular^  dates  of  transactions 
not  very  remote  from  the  time  of  trial.  It  is  cited 
in  12  Mod.  by  the  name  of  Neale  v.  Jay,  and  in 
Salk.  by  that  of  Neale  v.  JFVy ;  in  the  latter  book 
it  is  stated  to  have  passed  about  twelve  years  ante- 
[  82  ]  cedent  to  that  time,  and  is  thus  .cited:  ^'A  deed 
vras  produced,  said  to  be  made  1  Philip  ^  Mary, 
wherein  all  the  titles  were  given  to  Philip,  which 
he  used  after  the  surrender  of  Charles  the  Fifth. 
Now  though  Charles  had  then  surrendered,  yet  Philip 
did  not  take  the  titles  upon  him  till  that  surrender 
had  been  received  by  the  council  of  Spain,  which 
was  six  months  after,  so  that  the  deed  must  needs 
have  been  forged ;  and,  to  prove  the  time  of  receiving 
that  surrender,  chronicles  were  produced  and  admitted 
as  evidenced*    Mr.  J.  Buller  has  implicitly  followed 

Bul.N.P.a48.  the  report  in  12  Mod.  citing  this  case  from  it  by  the 

name 
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name  of  Neale  v.  Ry^  and  I,  in  the  first  edition  of   ch.  II.  s.  % 
this  work,  was  led  in.to  the  same  error  by  Salk.;       Hittory. 
but  upon  looking  farther  into  this  authority,  it  is  —         '  ■  * 
plain  that  the  person  who  cited  the  case  did  not 
correctly  state  it.  From  the  date  and  name  of  one  of 
the  parties,  there  can  be  no  doubt  bat  that  the  case  of 
Massam  v.  Ivy,  7  St  Tr.  571,  was  the  case  alluded  to<  Mossam  v. 
That  case  happened  in  Trin.  Ter^i  1684;  it  was  I;^yir7St.Tr. 
an  ejectment  on  the  demise  of  Neale,  and  Lady  Ivy 
the  defendant  setting  up  two  deeds,  dated  13th  No- 
vember, and  22d  of  December,  3  Philip  Sf  Mary, 
(not  1  Philip  Sf  Mary,  as  stated  in  Salk.)  the  plain- 
tiff showed,  by  the  titles  to  sevjeral  acts  of  parlia- 
ment, and  other  records  of  this  kingdom,  that  even 
then  Philip  had  not  assumed  the  titles  which  were 
given  to  him  in  the  deeds ;  but  it  does  not  appear  from 
the  report  in  the  State  Trials,  which,  like  most  others       [  83  ] 
in  that  collection,  contains  verboHm  every  thing 
wiiich  passed,  that  the  plaintiff  even  offered  to  read 
any  chronicles  in  evidence.    The  defendant,  on  the 
contrary,  did  offer  such   evidence  to  show  when 
Charles  resigned,  and  it  was  rejected  by  the  court,  7  St.  Tr.  601, 
the  chief  justice  (Jefiferys)  saying,  ''  Is  a  printed 
history,  written  by  I  know  not  who,  evidence  in  a 
court  of  law?"    The  attention  to  which  such  his- 
tory is  entitled,  even  if  it  be  at  all  admissible,  is 
certainly  not  much,  and  no  stronger  instance  can 
be  adduced  of  the  danger  of  relying  oh  it,  than  this 
of  the  time  when  Philip  first  assumed  his  tide,  for 
by  the  laborious  industry  of  Dr.  Robertson,  we  are  Robertson^f 
acquainted  with  the  extraordinary  fact,  that  though  Charles  5. 
the  date  of  the  instrument,  by  which  Charles  re-  ^  '  ''* 
signed  his  imperial  crown  to  his  son  and  successor, 
is  agreed  .to  be  the  26th  of  October  1555,  yet  the 
day,  and  even  the  month  when  he  actually  invested 
Philip  with  the  government,  though  a  public  and 

o  notorious 
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notoriou9  act,  is  diapnted  by  th^  b^jt  and  ibost  mm^u- 
rate  historians  of  ihe  time ;  and  diat  the  p]:eciae  tim^ 
when  he  rengned  his  Spanish  dominiohs  is  po  les^  a 
subject  of  controvarsy  amongst  them  (y). 

Surveys  J  taken  on  public  occasions,  Bi;e  evid^ce 
to  ascertain  the  rights  df  inditidnals.  nl9t  naoxed  in 
them :  thus  doomsdayrbook,  which  M^as  a  survey  df 
the  king'^  lands,  made  iiX  the  time  of  William  th^ 
Conqueror^  is  the  only  evidence  to  prore  whethier 
a  manor  is  held  in  ancient  demesne,  that  is,  wh^th^r 
it  was  part  of  the  soccage  tennre  in  the  handa  of 
Edward  th^  Confessor,  or  not;  and  *so  liigh  is  the 
credit  of  this  book,  that  the  inspection  is  made  by 
the  court.  So  if  a  question  drise  as  to  the  extent  of 
the  ports,  there  lies  iu  the  Exbhe4uet  a  particular 
survey  which  ascertains  it;  and  in  many  instances, 
where  a  commission  has  been  con&ied  to  a  particu- 
^r  place,  it  has  been  received  as  admissible  evidence; 
as  Inhere  a  commission  issued  out  of  the  Exchequer 
in  the  reigu  of  Queen  Elizabeth,  directing  coimni»» 
sioners  to  inquire  whether  a  prior  wais  seised  of 
certain  lands,  as  parcel  of  a  manor,  aiid  wliedier, 
after  the  dissolution  of  the  priories,  the  crown  wife 
seised,  with  directions  to  summon  a  juiy ;  an  inqui- 
sition taken  under  it,  and  the  depositions  df  the 
witnesses  were  held  to  be  admissible,  though  not 
conclusive  evidence  of  the  fact.  In  like  manner  an 
inquisition  taken  in  the  time  of  the  Commonvreahh, 
by  order  of  the  then  existing  government,  to  ac(cer^ 
tain  the  extent  of  the  lands'belongiog  to  die  prebend 
of  the  moor  of  St.  Paul's,  was  received  against  a 
person  claiming  under  them  as  evidence  ^  of  the  hbx- 
tent  of  their  rights ;  and  that  taken  under  the  diveo* 

(v)  Se^  also  Huma's  Hitt.  toI.  iii.  934  and  aote  (I)  at  the 
id  of  that  vol.  for  instances  of  inaccuracy  in  our  own  bisto^ 


en 
rians. 


tion 


tioB  of  Ae  Hoii9e  of  Commons,  m  the  year  1731^    ch^  h^  ,  ^ 
fi8  cimiAusive  eTidlenoe  of  Ae  temiie  and  fee»  of  As    Arv^  mid 
different  offices; notieod  in  it'*    So :asrecoleBia6tidal    in^vw^wu. 
survey  is  not  only  admissibley  ^ut  strong  evidence  to  • 
prove  an  endoivsieiit;  and  aided  by  the  peucepfioo  HelSttl  Peak* 
of  smatf  tithes  (alihoBgh  not  of  all)  will  give  the  ^P-  i^^- 
yiear  a  right  to  tithes  of  articles  of  modem  iniro^ 
ductton  against  the. lessee  of  the  rector  *. .  And  even  « Cunliffe  v. 
when  ihfi  coqunis^ion  has  been  lost,  the  snivey  thken  Taylor,  a 
under  it  has  been  allowed  SB  evidence '•    Th^se,  and  9^^'^^ 
mtoy  other  cases  of  a  simiUr  nature,  have  proceeded  iiDgum  v.  Xr. ' 
on  the  groiand  that  the  act  being  done  under  the  ^'  ^  Mis- 
direction of  the.  public,  for  the  purpose  of  deter-  ^^' 
mining  a  public  question,  is  entitled  to  a  degree  of 
credit  which  no  act  of  -an  individual  is* 

InquisitJQnp  take^  before  the  sheriff,  &c.  on  ordi*    InquiiUiam. 
nary  occasions,  areof  very  different  authority ;  they  Vide  sH. 
are  in  their  nature  traversable,  and  are  therefore  fi'«ck*437* 
ieldom  admitted  as  evidence  against  third  persons. 
In  one  case,  the  judges  of  the  Court  of  King's  Bench  Jones  o. 

'  White    1  Stm 

irete  equally  dividad  on  the  question^  whether  the  go™  '         ' 
coroner's  inquest,  whereby  a  man  was  found  to  be 
non  c9mfo$  meniUf  was  admissible  againsthis  execu- 
trix as  evidence  of  his  insanity ;  and  it  has  also 
beei^  deteimined,  that  an  inquisition  taken  by  the 
sheriff, 'to  ilscertaiu  to  whom  goods  seized  by  him, 
undeVi  an  execution  against  A,  belonged,  by  which  ,  t^^^^^^  ^ 
the  property  was  found  to  be  in  JB.  was  no  evidence  Earner,  a  H. 
ett^j^ifof  jB.  in  an  actiou  brought  by  him  against  the  ®^<*'  437- 

sheriffs  bt  for  the  sheriff  in  an  action  for  a  false  p?;!?"HrV 
'•*:,       til.  *•     »  Poie,3M.& 

z^tnri^  of  the  execution  ^.  , .  S.  175.^ 

•  The  register  isept  in  churches  of  biriht^  marriaga,       [  86  ] 
imd  burials,  is  also  evidence,  and  in  all  civil  cases,    -P*"?**  ^- 
except  aotioQs  for  criminal  conveisattoni  a  marria^  'Morrisv.Mil- 
majjf  be  proved  by  reputation  * ;  but  in  this  case,  and  *«r,  4  Boxr. 
on  indictments  for  bigamy,  either  some  person  pre- 

G  2  sent 
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Ch.  Ilr  s.  a.    *cnt  at  the  nnmage  most  be  called,  or  the  brigfiniA 
PtauhBe-    register,  or  an  examined  copy  of  it  produced  (z),  in 
^^^'       which  case  the  parties  may  be  identified  by  any  one 
'"^  acquainted  with  them,  whether  present  at  the.  mar- 

Birt  V.  Bar-  riage  or  not.  But  the  books-  of  the  Fleet,  however 
ow^  oug  •  corroborated  by  other  circumstances,  are  not,  in  any 
[  87  ]  case,  received  as  evidence  of  a  marriage ;  not  be- 
cause a  marriage  celebrated  there  was  not  good,  for 
such  it  clearly  was  before  the  marriage  act;  but  be^ 
cause  the  manner  in  which  those  marriages  were 
celebrated,  and  the  conduct  of  the  persons  who> 
without  any  legal  authority,  assumed  the  power  of 
registering  them,  have  thrown  such  an  odium  on 

(g)  In  Mm  ▼.  M^f  a  Stnu  1073,  on  a  questioii  of  leg;itiAiacT, 
it  appeared  toat  a  meral  reg^ter-book  was  kept  in  the  parisn^ 
itito  which  the  etttnes  of  haptiffln  were  made  every  three  months 
from  a  day-bobkiitto  which  tney  were  oiade  at  the  time.  In  the 
day-book  were  put  the  letters  BB,  which  were  said  to  signify 
base  bom :  but  tnese  letters  were  not  inserted  in  the  re^ster-book. 
Ftobyn  and  I^,  justices,  were  of  opinion,  that  the  ref^ster-book, 
being  the  public  book,  was  to  be  considered  as  the  onffinal  entry 
from  whicn  evidence  was  to  be  dven,  and  that  it  could  not  be 
controlled  or  altered  by  any  thing  appearing  in  the  day-book. 
foge,  J.  was  of  contrary  opimon. 

The  following  case  was  decided  apon  die  same  principles: 

Rex  V.  Head,  Worcester  Spr.  Assiz.  176a,  cor.  Noel,  J.  M.  S. 
In  an  information  for  bribery,  the  proeecutor,  to  prove  the  pai^  a 
freeman  of  Evesham,  produced  upon  a  3  s.  stamp  a  copy  of  a 
loose  paper  upon  a  file,  which  the  witness,  said  was  also  on  a  3  s. 
stamp,  to  diis  ef!ect :  *'  Borough  of  Evesham,  A.  B.  adobitted  to 
his  freedom  such  a  day/'  It  appeared  that  there  was  a  book,  in 
which  the  acts  of  the  corporation  were  kept,  and  where  there  was 
an  entry  more  at  laige  of  the  freeman's  admission,  and  which  was 
made  when  the  party  was  originally  admitted;  but  this  was  not 
on  stamp  in  the  book;  and  it  was  objected,  that  this  beins  the 
original  oook  of  the  corporation,  a  copy  of  ihi$  should  have  oeen 
produced ;  but  it  appeenng  that  sudi  entry  in  the  book  wm  never 
upon  stamps,  but  toe  short  entries  were  filed  uoon  stamps,  and 
'  kept  axnongst  the  corporation  papers.  Nod,  J.  saici,  that  this  entry 
bemg  the  only  e£EiCttial  act,  as  having  lilat  wfakh  the  law  re- 
quires, viz.  the  proper  stamp^  must  be  looked  upon  as  the  pityper 
and  original  act  of  the  corporation,  and  therefoce  a  copy  of  it  was 
good  emenoe. 

those 
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ti^Me  bookB,  as  to  take  from  them  even  the  authority    Ch.  II.  s.  a. 
of  a  private  meq2oraQdm&(4i)*.  '  BMqfCowis 

Tlie  roUi  rfcontis  baron  are  also  received  to  prove       ^'^^' 


the  adntisflioiiB,  &c.  of  tenants,  and  either  an  ex-  Bul.N.P.a47. 
amined  copy,  or  one  signed  by  the  steward,  may  be  . 
read;  so  also  rolls  which  contain  entries  of  descents,  Doedem.  Ma^ 
8(c.  ale  evidence  between  the  tenants  to  prove  thq  ^^,f'  Masop, 

9  VVilS  D^ 

costomary  course  of  descent  within  the  manor;  and  Roe dem. Bee- 
even  an  entry  on  an  ancient  roll  of  a  finding  by  the  ^^'  ^^^^» 
homage  what  the  customs  were,  though  not  accom«'  ^   '     ^'    ' 
panted  by  any  particular  instance,  or  supported  .by  ^ 

other  evidence,  is  itself  admissible  evidence  to  prove 
the  cdstem;  for  this  not  being  the  claim  of  a  pri-      [  88  ] 
vale  individual,  but  as  it  were  the  Ux  lod,  tradition 
and  received  opinion,  is  evidence  of  it.    On  the  Den  dem. 
same  principle  a  customaify  of  the  manor  of  great  ^^^^^"L** 
antiquity,  though   not  properly  a  court  roll,  nor  Rep.  466. 
signed  by  any  person,  but  delivered  down  with  the 
rolls  from  steward  to  steward,  has  been  deemed  good 
evidence;  and  where  a  parchment  writing,  dated  chapman «. 
about  a  century  since,  and  purporting  to  be  signed  Cowlan,  13 
by  many  persons  copyhdders  of  the  manor,  stated, 
that  the  commoners  had  an  unUmited  right,  which 
having  been  found  inconvenient,  they  had  agreed  to 
stock  the  common  in  a  certain  restricted  manner ; 
such  instrument  was  deemed  to  be  evidence  of  the 
reputation  of  the  general  right,  although  not  proved 
to  have  been  signed  by  a  majority  of  the  copy- 
holders of  the  manor,  nor  that  the  person  against 
whom  it  was  produced  held  the  copyhold  tenement 
of  any  one  of  those  who  had  signed  it« 

(a)  So  ruled  bv  Lord  Kenton  in  Reed  v.  Paster,  Peake's  Caa. 
331 ;  Esp.  213,  S.  C. ;  and  by  Lord  C.  J.  De  Gra/  in  Howard  v. 
B^BrUmwoodj  C.  B.  Sittings  at  WeatminBter  after  Tiin.  T.  1776; 
and  previously  by  Lord  Hardwkke  and  Lord  C.  J.  Lee;  but  in 

Doe  dem.   Pauingham  t.  Uoyd,  Shrewsb.  Summer  Assiz.  1794}  I 

Mr.  J.  Heaih  admitted  them  in  evidence.    See  Q»ke  v.  Ltcydt  \ 
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Gh.  II.  8.  a.       ^milar  to  couit  rolk  and  cuatomarieB,  are  a&eient 

TerrUri.      terriers  or  surveys  of  a  parish  or  manor,  which  a#c 

[  either  ecdesiastical  or  tempord.    The  ecdediastical 

terriers  are  surveys  made  by  ^rtue  of  die  87<h  canon^ 

and  are  thereby  ordeted  to  be  kept  ih  th<S  bishop^s 

<  Repettorium   registry;  and  Oodolphin  ^dds  %  that  it  ma^  be  coliM 

5^J^Jj^'    '  venient  to  Hate  a  cdpy  exemplified,  and  k^t  in  Ike 

•  Atkins.©,       chttrdi  chest ;  ifh^refore,  it  was  in  one  casd^  holdMi 

Hutton,  *       that  a  paper  purporting  to  b^  a  terrier,  fikmd  in  Are 

a  Anstr.  386.    charter  chest  of  TrinHy  Odliege,  Caihbrfdge,  (wfcd 

were  landfadders  in  the  parish)  was  no  evidence  :to 

disprove' a  iMdufr:  and  indeed  it  mafy  be  laid,  donte 

as  a  genend  rule,  that  all  ancient  documeiits^  the 

authenticity  of  wfakh  are  not  proved  by  any  extrinsio 

-  evidence,  shonid  appear -to  come  out  of  the  pixiper 

fiegalar  ^ustodf ;  thus;  an  instromentparpotting  to  be 

an  Endowment  witfioUt^etealofthebisliLopy  audan*' 

^tber  purporting  to' be  an  inq^exinnis  of  the  .first 

under  his  seal,  coming  out  of  the  hands  of  a  private 

^  Potu  V,  Do-  rndividual  elitireljr  tmeonnected  with  them  >;  and  in 

'^^^        '    Kke  manner  a  grant  to  an  abbeys  contained  in  a 

manuscript  intituled  Seeretmm  Abbatisy  and  a  similar 
instrumekit  entered  in  what  purported  to  be  a  char-» 
talary  of  a  priory,  were  rejected,  though  the  one  wdi 
«  Mechel «.  brought-  from  ihe  •  Bodleian  Library  ^,  and  the  other 
JlWgfr*  from  the  Cottoaian  MSB.  in  the  British  Museum', 
A  Swinnerton  ^^^^  places  being  niei^ly  the  depositaries  of  carious 
V.  Marauifof  antiquities,  and  not  the  place  in  which  those  td 
Ibid^  whom  the  instruments  had  belonged  had  deposited 

them  as  evidence  of  their  rights.  But  where  a 
similar  chartalary  was  produced  from  the  ^ocumenls 
of  a  person  who  had  become  the  owner  of  part  of 
the  estates  of  the  abbey  (although,  not  of  those  in 
question)  it  was  held  by  the  Court  of  Exchequer 
•Bullent.        (TFoorf,  Barota^  Dissent.)  to  be  a.dmis8ible*;  and,  as 

aPric^399.     *g«"»»^  ^»e of  ^l^e prebendaries  of  Litchfield,  a  terrier* 

found 
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found  in  &e  registry  df  tfie.  deaa  ai|d  c)hapter  of  Ch.  IL  b.  t. 
latchfieldi  was  also  held  to^be  sufficient  eTidence '.         Tsrrien. 

A  terrier  is  said  to  be.  alwaya  strong  evidence  "~       I 

against  the  parson^  and  this,  though  not  signed  by  ter,  dted 

the  inciiii(ibeDt  of  the  time ;  biit  for  him  it  ia  never  3  Anst.  387. 

admitted,  unless  signed  by  the  churchwardens ;  and,  pTj^f^'^  ^^ 

if  they  are  of  his  nomination^  by  some, of  the  sub-  Bu1.N.P.'«j^ 

stantial  inhabitants  of  the  parish  also  ^.  Vide  Earl  v. 

AndetU  maps  hare  generally  been  classed  under  CtH^i.^     ^ 
this  head  of  public  wriiingi  not  of  cecord,  though       [  89  ] 
perhkps  they  would  more  >preperly  have  been  oon-  ?^^°J?*  mJ 
sidered  as  private  imtrumenU ;  however,  as  these  are  16%/ 
in  some  degree  analogous  to  terriers,  I  shall  here        Mflp^^ 
observe  t^iat  an  ancient  map  will  be  received  as  ^*^*';^^ 
evidence  where  i(  has  accompianied  possession,  and  i7oii^  Gilb.  * . 
agreed  with  ibe  boundaries  as  adjusted  by  ancient  ^7  ^^*  '^^] 
purchases;    If  two  manom  are  in  the  hands,  of  the  je'^^^  id. 
same  person,' and  a  map  is  made  by  him^  and  afteih  Raym.  734. 
wards  one  9f  the  manors  is  conveyed  1  to  another 
person ;  and  then,  at  a  distant  time,  disputes  arise 
as  to  the  boundaries,  the  map  so  taken  will  be  evi- 
dence ;  but  if  the  person  under  whose  direction  the  jbid.  1  stn. 
map  was  taken,  was  possessed  of  only  one  manor,  95»  S-  P- 
or  a  lord  describes  the  boundaries  of  his  waste,  or 
the  churchwardens  cause  a  copper-plate  map  to  be  PoUaidv. 
made,  wherein  they  describe  hnd  which  an  indivi-  Scott,  Peake 

•  N  P   lA 

dual  claims,  to  be  a  public  highway ;  in  any  of  these 
cases,  the  map  so  taken  is  not  evidence  against  the 
fights  of  persons  not  parties  to.  the  making  of  it. 

The  fop^s  licence^  without  the  king's,  has  been  p^  Ueenu 

held  good  evidence  of  an  impropriation,  because,  mdBuU. 
anciently,  the  pope  was  taken  for  the  supreme  head 

of  the  church,  and  therefore  was  holden  to  have  the  q      ^  ^^ 

disposition  of  all  spiritual  benefices,  with  the  coU"  fordj^Palm. 

cunrence  of  the  patron,  without  any  regard  of  the  ^* 
prince  of  the  country,  and  these  ancient  matters 

a  4       ,  must 
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Ch.  II.  s.  3.    ^^^^  ^®  judged  acoordiDg  to  the  error  of  the  times 
tc^  Licence  in  which  they  were  transacted. 

and  Bull.  go  algo  the  pope^s  bull  is  evidence,  upon  a  special 

"■  I       prescription  to  be  discharged  of  tithe^  where  it  ia 

pA^^^Q  -'       contended  that  the  lands  belonged  to  a  particular 

monastery,  and  were  discharged  at  the  time  of  the 

dissolution;  for  then  they  continue  discharged  by 

the  act  of  parliament:  but  it  is  no  evidence  to  prove 

a  general  prescription,  which  can  only  be  from  time 

immemorial,  because  it  shows  the  commencement  of 

SirT.  Read's    the  custom.    An  exemplification  under  the  bishop's 

Hard.^iiS.        seal,  is  good  evidence  of  the  pope's  bull.    .' 

Corporation  Corporation  booksy  concerning  the  public  govem- 

*******  ment  of  a  city  or  town,  when  publicly  kept,  and  the 

Rez«.  Mo-      entries   made  by  a  proper  officer,  are  received  as 

ther8all,iStra.  evidence  of  the  facts  contained  in  them,  so  far  as 
93. 

those  facts  go  to  ascertain  the  rights  of  the  several 

members  of  the  corporation  inter  se ;  but  where  the 
corporation  is  disputing  with  a  third  person,  as  in 
the  case  of  tolls  for  instance,  entries  of  other  per^ 
sons  having  formerly  submitted  to  the  demand,  how- 
ever ancient  such  entries  may  be,  will  be  no  evidence 
Marriage  v,      unless  accompanied  with  a  charge  upon  the  persons 
3  Bara"  &'        making  them,  or  such  other  circumstances  as  are 
Aid.  149.         deemed  necessary  to  give  authenticity  to  similar 
Downes  v.        entries  in  the  book  of  an  individual*    An  old  agree* 
B°'h™Ba        ^^^^  being  in  the   Bodleian  Library;. whence  the 

Oxford  statutes  prohibit  its  removal,  a  copy  v/bb 
in  one  case  received  in  evidence ;  but,  in  general, 
that  which  is  in  its  nature  a  private  instrument,  will 
not,  by  belonging  to  a  public  body,  and  remaining  in 
their  custody  for  a  number  of  years,  gain  that  degree 
of  credit,  which  entitles  a  copy  of  it  to  be  read  in . 
Rex.  V.  Owin,  evidence ;  and  therefore  -  where  a  letter,  fifty  years 
*  r^i^^l       ^^^*  ^  ^  found  in  2^  corporation  chest,  the  court  held 

that  the  original  must  be  produced. 

Public 
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PaUic  books  of  anotbeMeReription  have,  of  late    Ch.  IL  b.  a» 
years,  come  iato  use,  which^  though  in  one  point  of   ^^^^  Book$. 
view/ they  do  not  in  the.  least  resemble  recojxis,  but 
are  rather  memoranda  of  the  contracts  of  individuals ; 
yet,  as  they  concern  the  public  in  general,  and  are 
necessarily  confined  to  one  plac^,  judges  have,  by 
analogy  to  the  case  of  records,  permitted  copies  to 
be  read  in  evidence.    Thus  it  has  been  held,  that  to  Bretton  v. 
prove  a  transfer  of  stock  in  the  public  fimds,  copies  ^°P»  P®^® 
from  the  Bank  books  are  good  evidence ;  said  the  like  videjwst, 
seems  to  be  the  case  with  respect  to  the  books  of  [^3^>-. 
the  East  India  Company  (though  this  point  has  not  Vide  Doug, 
been  expressly  decided),  for  they  are  equally  within  ^^  "®^' 
the  principle,  -that  ''  wherever  an  original  is  of  a  z  ^^'  i54< 
^  public  nature,  and  would  be  evidence  if  produced,  ' 

**  an  immediate  sworn  copy  thereof  is  evidence." 


SECTION   III. 

» 

Of  the  Inspection  of  public  Writings. 

Though  all  the  documents  mentioned  in  the  two 
preceding  sections  are  of  a  public    nature,  yet  it 
should  be  observed  they  are  not  for  all  purposes    q^^  ^  ^  ^ 
equally  open  to  the  public.  ._^ 

The  proceedings  of  courts  of  justice  may,  it  should 
seem,  be  inspected  by  every  person  who  is  interested   . 
in  them '  (&).    Copies  from  the  books  of  public  offices      [  02  1 

may  '  Herbert  v, 

{k)  In  the  cues  cited,  No.  1,  leave  was  giyen  to  inspect  the  w^^^I^^'  ^ 
books  of  the  quarter  sesaions,  the  court  of  consdence,   and  die  *  ^"^ 

commissioners  of  lieutenancy,  as  to  proceedings  against  the 
pai^  in  tluB  action;  and  where  an  action  for  iabe  imprisonment^' 
was  broiu^t  agEunst  the  informer,  the  justice  of  the  .peace,  who 
convicted  the  plaintiff,  was  ordered  to  give  a  copy  of  the  infbrmap- 
tkn  (ITe&A^.iiadbrdk,  Barnes, 468);  bnt in  OroJR^ 
1  Lord  Raym.  252,  and  Abeny  v.  Vkkeruon,  Say.  250,  where 
actions  were  brought  for  false  imprisonment  ip  the  execution  of 
the  sentence  of  the  college  of  physidaiis  in  the  one  case ;  and  of 
the  order  of  the  commissioners  of  hadmey-coaehes  in  the  other; 
the  court  refused  to  grant  rules  for  the  pbiintsff  to  inspect  their 
books,  on  the  ground  that  the  persons  in  whose  custody  they 


were. 


90 

Ch.  11.  8.  3. 

"Wilsons.  Ro- 
gers, 2  Stra. 
1342.     Ed- 
wards 9.  Ve- 
sey^Cas-temp. 
Hardw.  128. 

•  Moody  V, 
Thurston,  l 
Stnu  904. 

»  Atherfoldr. 
Beard,  2  T. 
Rep.  61a 
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*  Rex  V.  Hoi- 
lister,  Cas. 
temp.  Hardw. 

^24.5*    Rexi;. 
Fraternity  of 
Hostmen  in 
Newcastle 
upon  Tyne,  2 
Str.  1223. 

*  Mayor  of 
Southampton 
V.  Graves,  8 
T.  Rep,  590. 


'  Baldwyn  v. 
Trudge, 
Barnes,  237. 

Hobson  V, 
Parker^  Ibid. 
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may  aho  be  called  for  by  the  persons  interested^  un- 
less wbere  public  policy  requires  that  the  conteot^ 
of  them  should  not  be  disclosed  ^.  Thus,  access  has 
been  granted  to  the  bodks  of  the  commissioners  for 
settling  tiie  debts  of  the  army  at  the  prayer  of*  aa 
offieer's  widow  ^;  but  refused  to  the  books  contain- 
ing an  account  of  the  rerenue,  for  the. purpose  of 
settling  a  mere  idle  wager  as  to  the  amount  o^  the 
duties '.  In  like  manner,  the  books  and  muniment$ 
of  a  corporation  containing  the  rights  of  itd  members 
are  open  to  all  of  them;  and  if,  when  a  suit  is  de- 
pendingy  application  be  made  to  the  person  who  has 
the  custody  of  them,  and  he  refuses  an  inspection, 
the  court,  in  which  it  is  so  depending,  will  compel 
him  to  give  it^.  But  when  a  dispute  takes  place 
between  the  corporation  and  an  individual,  who  is  nb 
member  of  it,  as  when  a  corporation  sues  a  stranger 
for  tolls  ^,  the  corporation  bdng.aaf'to  him  the  same 
as  a  private  person,  a^  court  of  justice  will  not 
grant  an  inspection  of  the  books  in  order  to  enable 
the  party  to  find  evidence  against  the  body  with 
whom  he  is  contending ;  any  more  than  they  would 
to  inspect  private  title  deeds,  if  the  dispute  existed 
between  two  individuals. . 

The  same  principle  applies  to  the  court  rolls  of  a 
manor ;  as  between  the  l<ml  and  the  tenants,  or  be- 
tween the  tenants  themselves,  th^y  ascertain  the 
rights  of  the  respective  parties,  and  are  therefore 
open  to  ali ;  so  that  if  a  lord  claim  an  amercement  ^, 
or  two  tenants  are  disputing  about  the  custom  of  a 
vinanor  7,  the  tenant  has,  in  either  case,  a  ri^ht  to  in- 
spect, and  use  as  evidence,  the  rolls  relating  to  his 
.title ;  and,  if  the  lord  refuse  the  inspection,  the  court 

were>  were  no  pcoties  to,, the  suit.  So  wh^re  the  president  of  a 
military  court  01  inquiry  was  sued  by  an  officer,  on  whose  conduct 
he  had  ma4f  a  report,  as  for  a  Ubel  contained  in  such  report ;.  it 
was  held  that  the  report  wa^  &  privileged  communication,  and 
could  not  be  read  in  evidence  either  directly  Or  by  an  office  copy. 
Home  V.  Ld.  C,  P.  BaUinck.  2  Brod.  &  Bing.  I80. 

will 
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^wSL  mskt  A  mte  on  kis  fitdWHvd  for  that  piifpose ';    Ch.  II.  s.  3. 
and  every  man  whoiMks-a  prima  facia  titk  to  ft  copy- 


hold,  iiT entitled,  though  no  cause  bedepending,  to  ha,ve  '  Hobfon  v. 
mkh  in^pecti^n  *  •  But  tf  the  ^spirte  be  between  the  Bunes,  2^. 
I6rd  lu^'d  dtifUDger,  asif  ttibc^lordpleM  a  modus  tA  a  « Rex «.  Lucas, 
^it  by  the'p^rson  for  tit^M'',  W  brmg  <an  ejeetttent  ^^  East,  335. 
fiw*  lands,  chdming^thfem  ^  co|iyhold,  when  Hie  dfe-^  Herefo^^^ 
fendant  eontends  they  atd  freehold  ^:  or  tiiieloitls  of  Duke  of 
tWo  neighbouring  manors  dispute-  about  the'  bOimd*^  5"^^^^^* 
ai#e6^>  the  lord  is  not  obliged  to  'produce,  nor  will  a  '      ' 

couft  of  justice  compel  him  to  ishow  the  rolls -of  his  4  Smidiv. 
mimor }  for  in  tiris  case-  they  are  considered  as  mere  Davies,  iWils. 
pritute  deeds  in  which  the  other  p«i^ons  have  no'  ^I'^ji*^    ' 
property ;  and  therefore  if  it  be  necessary  .'to  'give  » Xalbot  v. 
them  in  evidence  against  him,  the  same  previousf  Wleboys, 
steps  must  he  taken,  and  the  •  same  evidence  given  ^^  \J^ 
sis  in  all  other  cases'of  private  deeds,  in  possession  of 
the  adversary,  of  which  I  shall  have  ck^casion  to 
Speak  in'  the  next  seotion» 

•'  The  several  iiistanet^'  before  mentioned,  in  which 
inspeetioa  of  public^  books' watr  granted/ were  cases' 
in  which  tl^  pei^son  applying  was  claiming  or  con- 
testing a  civil  fight;  but  in  no  case  where  a  criminal 
prosecution  baft  been  commenced,  will  a  court  of 
justice  compel  the  party  against  whom  such  prose^ 
cution  Is  calmed  00,  or  a  public  body,  of  which  he 
is  a  member,  to  grant  sudi  inepeotion;  for  this 
wouid,  kk  esfyctf  be  obliging  the  person  accused  of 
afxsrimetofuvnish  evidence  against  himself  ^,  which  *^}?®,^5Sr* 

^    -»       ^  .  '  1311;  1  Wils. 

IS  contrary  to  ohert>f  th^  first  and  most  humane  341.  Reginav. 
maxims  of  the  law  of  England ;  a^d  therefore,  when  ^^>  ^  I^id 
Ktf  iafonn^fien^wa&  filed  against  c<)rpdration  justices  ^  ^^'^  J^^ 
for  taking  mone^  to  grant  licences  7y  >aif^d  a  similar  netius,  a  Stre. 
prosecution  commenced  against  the  vice^hancellor  ^^^^' 
4f  Oxford  for  fiMsbehaviour  in  his  office*,  the  court  JiJ^i^^i^'' 
refused  to  gra!ilt  an  inspection  of  ^be  corporation  239,  i.Bl^. 
books  in  the  one  case,  and  of  tfte  statutes  dT  the  3?' 

uidversity 
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Ch.  II.S.  3.    university  in  the  other:  so  if  an  information  be 

— r granted  for  bribery  at  an  election  %  or  against  over- 

do^^  ^BiiS"  ^^^  ^^^  making  an  illegal  rate,  the  court  will  not 
351I    *  in  either  case  grant  a  rule  for  the  inspection  of  the 

porporation  or  parish  books.  And,  in  a  late  case, 
where  A .  had,  by  the  authority  of  a  parish  vestry^  made 
a  report  in  writing  respecting  the  conduct  of.  B., 
founded,  as  it  was  stated,  on  the  inspection  of  cer- 
tain documents  then  in  the  parish  chest,  but  which 
had  since  got  into  the  possession  otB.  who  claimed 
to  be  vestry  clerk,  and  B.  brought  an  action  against 
A,  i^^for  a  libel  contained  in  the  report,  the  Court 

*  May  V  ^  ^^S*^  Bench  refused  to  compel  B.  to  produce  or 
Gwynne,  '  permit  A.  to  take  copies  of  the  documents  so  in  his 
4B.&A.302.  possession*- 

[  95  ]  ^^^  informations,  in  the  nature  of  quo  warranto ', 

*  Rex  V.Lee,  though  in  form  criminal  prosecutions,  do  not  fall 
1  Wils.  aioT    ^^'^n  the  reason  of  the  last  class  of  cases,  for  they 

are  in  effect  proceedings  to  ascertain  civil  rights; 
and  therefore,  when  a  rule  has  beea  obtained  for  an 
information,  by  a  person  who  is  a  member  of  the 
corporation,  it  is  considered  as  matter  of  course  for 
the  court  to  grant  a  rule  to  inspect  the  corporation 
books;  but  it  has  never  been  decided  that  a  relator, 
who  is  a  stranger  to  the  corporation,  shall  have  such 
inspection.  Indeed  it  is  haidly  possible  that  the 
question  should  ever  arise,  for,  unless  the  title  of  a 
person  in  possession  of  an  office  is  objected  to  on 
some  public  ground  which  concerns  the  whole  com* 
munity,  as  for  not  having  taken  the  sacrament,  or 
«Rexv.Browii,  some  such  general  objection^,  the  court  will  hardly 
3T.  Rep.  574,  ever  disturb  the  peace  of  corporations  by  Ustening 

to  the  application  of  a  mere  stranger;  and  even 
when  a  member  of  the  corporation  is  the  relator, 
a^IUp^^'  the  inspection  granted  to  him  is  confined  to  such 
6  Benson  o.  documents  as  concern  the  point  in  dispute  ^,  within 
Port,  cited  1,  which4imitation  all  inspection  ofpuUic  documents  is 
Wil..i4o,&c.  confined «. 
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SECTION  IV.      .  [  96  ] 

Of  Instruments  of  a  pnoate  Nature. 

We  now  proceed  to  the  consideration  of  written    ^h  II.  s.  4. 
evidence,  of  a  very  different  description  from  that      Deeds,  4c. 

noticed  in  the  preceding  sections,  viz.  the  mere  pri-  ' — 

vate  instruments  of  the  parties^  or  of  those  through 
whom  they  claim.  We  have  observed  that  docu- 
ments of  a  public  nature  are,  for  the  most  part,  con- 
fined to  a  particular  spot,  and  liable  to  be  <^alled  for 
by  several  persons  at  the  same  time;  for  which  rea- 
son, and  ^0  on  account  of  the  authority  which 
the  law  gives  to  acts  done  under  its  immediate  sanc- 
tion, courts  of  justice,  in  such  cases,  permit  examined 
copies  to  be  given  in  evidence.  But  of  private  deeds,  10  Co.  9a. 
or  other  instruments,  the  production  of  the  original(c), 
if  in  existence,  and  in  the  power  of  the  party  using 

(e)  It  has  been  said  that  even  the  oounteipart  of  a  deed  can- 
not be  read  in  evidence,  without  some  account  of  the  original, 
(Salk.  287),  and  the  general  practice  is  to  eiTe  notice  to  a  tenant 
to  produce  the  original  lease,  in  an  action  by  his  landlord  against 
him ;  but  there  can  be  no  reason  why  the  copy,  or  rather  the  du- 
plicate of  the  deed  executed  by  the  part^  hmiself,  should  not  be 
evidence  of  the  whole  contents  of  it  against  him;  though  if  the 
demise  came  in  question  in  an  action  minst  the  lessor,  or  a  tliird 
person,  it  certainly  would  not.  In  a  late  case,  where  a  declara- 
tion for  not  stampmg  an  indenture  of  apprenticeship,  stated  that 
A.  pat  himself  i4>prentice  to  the  defenoBLUt,  the  part  of  the  deed 
executed  by  him  was  held  sufficient  evidence,  without  production 
6f  or  notice  tojprocfuce  the  other  part  executed  bv  A,  Burleigh 
v«  Stibbs,  5  T^Rep.  465.   •  So  .in  an  eiectment  bv  landlord  against  n 

tenant,  for  a  forieiture,  the  lessor  of  tne  plaintiff  proved  the  coun- 
terpart of  the  lease  executed  by  the  defendant;  but  having  given 
BO  notice  to  produce  the  original,  an  objection  was  taken  by  the 
defendant's  counsel,  that  the  *  counterpart  could  not  be  read. 
Lawrence,  J.  ruled  that  it  was  sufficient,  saying  it  was  an  acknow- 
ledgment by  the  defendant,  under  his  hand  and  seal,  that  the 
lessor  of  the  plaintiff  had  demised  to  him,  and  that  he  had  become 
tenant  under  th^  terms  mentioned  in  the  counterpart.  Roe  dem. 
Wesi  y.  Dades^  Gloucester  Spring  Ass.  1806:  and  the  court 
afterwards  refused  a  new  triisl.    7  East,  363. 

it. 
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Ch.  11. 8. 4.    it^  is  always  reqtired;  till  which  done,  no  evidence 
^^^f^      whatever  of  the  contents  can  be  received ;  but  where 
the  original  has  been  destroyed,  or  lost  by  accident  % 


JDe0E2f|4v> 


[  97  ]  '  as  where  an  original  award  was  lost  in  a  mail  which 

'  "y^de  Kead  ^j^^  robbed  *;  or  being  in  the  hands  of  the  adverse 

3T.R^p.  151.  party,  notice  has  been  given  him  to  produce  it  % 

*  Roj^inson  v.  then  ^  jexanuned  Qopy,  or  even  parol  evidence  of 
Dmes,  1  Stra.  ^^  contend,  being  the  best  evide^joe  in  the  power 

•  Yottog  -0.  ^^  ^'^  P*"^»  >^  received ;  it  being  first  proved,  that 
Holmes,  the  original j  of  which  such  secondary  evidence  is 
1  Stra. 70.  offered,  was, a  genuine  and  valid  instrument ^((2), 
Lake  1 A^.  ^^  ^^  ^  ^^^  diligence  has,  in  th^  case  of  a 
446.  loqt  deed,  beea  u«ed   to    regain    the ,  possession 

of  it**  Proof  by  a  vritness  who  had  t^e.  instrument, 
that  it  was  thrown  aside  as  of  no  further  use^  and 
« Rax  9.  therefore  that  he  believes  it  to  be  lost,-  is  sufficient^; 

East,^  '  for/«tfl  was  observed  in  a  late  pase,  it  is  a  verjr  diif- 
8  East,  384.  ferent  thing  whether  the  subject  of  inquiry  be  an 
».  SewSTa  ^"^  useless  paper,  which  it  may  reasonably  be  supposed 
M.  &  S.  3^6.    to  be  lost,  or  whether  it  is  an  important  document 

which  the  party  might  have  an  interest  in  keeping, 

and  for  the  non-production  of  which  no  satisfactory 

>  Per  Abbott,    reason  is  assigned^;      So    in.  a   settlement  case. 

Aid  a^™  ^  where  there  was  only  one  part  of  an  indenture,  an 

application  to  the  appre|itioe,<sin.ce  deceased,  and.  bi^ 
declaration  that  he  burnt  it  when  the  term  expired, 
with  ^application  to  the  executor  of  th^  master, 
and  a  declatatidn  by  him  that  he  knew  nothing 
7  Rex  V.  Inha-  about  it  ^    Bui  in  a  case  where  two  parts  of  an  in- 

^M  fes"  ^®'^*'"'®  **^^  ^^^  executed,  and  one  part  having 
48.  been  destroyed,  application  had  been  made  to  the 

party  who  had  die  -other  part,  his  d^claratioti  Ihut 

(cl)  Where  aii  iDstrument  requipog  a  stamp  is  written  on  plain 
pa,per,  and  afterwards  lost  or  destrojed,  .though ,  by. the  adverse 
partv,  no  evidence  can  be  received  oi*  its  contents.  Bippxiwr^^, 
iTr^M,  a  Bam.  &  Aid.  478.  TUx  y,  Coftle  Morton,  3  B^.  ^ 
Aid.  586.  But  if  the  adverse  party  withhold  it^  the  coart  will 
order  him  to  produce  it  to  be  stamped.  Bqieman  v.  rhiit^s, 
4  Taunt.  157. 

he 
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he  GOuld  not  find  it.  was  considered  as  insuflScient    Ch.  JI.  s.  4. 
ivitl^out  calling  him  as  a  witness  ^  ^^^ 

If  the  original  instrument  is  supposed  to-  be  in  the.  ' 


Wltnestet. 


[98] 


hjands  of  a  third  person>.he  should  \fe  served  with  a  1  itex  o.  Ca»* 

nibpnoia  duces  tecum. to  produce  it;. and  lest  he  should  ^etqn,  6  T. 

have  delivered  it  to  the  adverse  party  before  the     ^^'       * 

s^rvicQ  of  the  ^ubpoemai  it  majy  be  prudent  also  to  give 

notice  to  the  latter  to  produce  it.    But  if.  after  s^c-  Iiaedb  t. 

vice  of  th^  subpcBUSy  the  person  in  whose  possesion  wr    f° 

the  instrumeAt  thei^  was^.  deliver  it  to  the  other  party  tiis.  * 

for  the  purpose  of  avoiding  the  effi^ct  of  the  writ, 

this  vf ill. not  render  it  necessaj^  to  give  him,  notice 

tQ  produce  ity  li>ut  tb^,  party  so  pallu^  for  it  mayj  i^ 

vach  case,  give  parol  evidezu^e  of  its  contents. 

If  there  be  a  subscribing  witness  who  is  living,  SuUcrHnng 

and  in  a  situation  to  be  ^examined,  he  is  the  .oi;4y 

person  competent  to  proya  the  execution,  because 

he  may  know  and  be  ^e  to  exphiin  &cts  attending 

the  transaction  which  are  unknown  to  a  stranger ; 

and  forthis  reason,  it  has  been  held  that  a  confession 

or  acknowledgment  of  the  party  to  the  deed,  whether  •  Johnaon  v. 

it  is  offered  as  evidence  against  him^,  or -against  q^j^      ^' 

adurd  person^,  will  notejtciise  this  testimony (e).  s  Abbot 9. 

This  jrule  pf  evidence. extends  to  all  cases,  whether  Plumbe, 

,   Doug.  aio. 

(e)  In.  the  case  of  Co//  v.  Dimmnjg,  4  Bast,  5^  the  court  Laingv.Raine^ 
held  that  even  the  admission  of  the  execution  of  a  bond  in  2lBos.''& 
an  answer  to  a  bill  in  Chancery,  filed  for  the  express  purpose  of  Pul.  85. 
obtaining  such  admission,  was  not  sufficient  without  evidence 
to  account  for  the  non-production  of  the  subscribing  witness. 
And  where  a  notice  to  quit  was  served  on  a  tenant,  which 
notice  was  attested  bj  a  witness,  it  was  fdso  held  that  proof 
of  the  service  on  the  tenant,  and  that  he  did  not;  object,  was  not 
sufficient  without  callii^  the  subscribing  witness.  Doc  dem.,i$^to 
hart.  V.  Dwrnford^  a  Maule  &'  Selwyn,  6a.  But  when  a  man 
on  lus  examination  before  commisaioBers  of  bankruptcy  produced 
^ill  of  sdLe  from  the  bankrupLiihd  admitted  the  execution  of  it 
iii,  bis  deposition,  this  was  held  9ufficient  evidencjd  of  it  against 
hisd  i^  an  action  of  trover  which  the  assignees  afterwards  brou^t 
to  fecov^  the  gpods  taken  under  it.  Bowles  v.  Langioorthyf  5  T. 
Jftep.  2^9'  So  if  a  man  agree,  pending  a  cause,  to  admit  a  deed 
on  the  trial,  this  also  w01  <£tpeiise  with  the  necessity  of  calling 
the  subscribing  witness.  Laitig  v.  Rmne^  a  Bos.  &  Pul.  85. 

the 
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C%.  II.  t.  4/  the  deed  be  an  existing  instrument  or  cancelled  ^ 

^hcrHring  ^^^  even  if  it  be  lost  •,  and  parol  evidence  giten  of 

^ '^  its  contents,  the  subscribing  witness,  if  known,  must 

I  Bretton  v,  *  be  Called ;  but  if  he  is  not  known,  any  other  person 

CoTOy  Peake  ^ho  has  seen  it,  is  a  competent  witness. 

*Keel^«  Subscribing  witnesses  are  not  howerer  necessary 

Ball,  Am>eii-  to  the  validity  of  a  deed ',  and  therefore  if  there  be 

dix.  37  Geo.  3.  none,  or  the  subscribing  witness  being  called,  denies 

^Comjjrii8'8  having  seen  the  instrument  executed  ^(/);  oritap^ 

(bI)  4.  Vide  1  pear  that  the  name  of  a  fictitious  person  has  been 

^^^'  ^5-  put  as  a  witness  by  the  party  himself  who  executed 

T^f^*P^  the  deed  *;  or  the  person  really  attesting  was  at  the 

N.  Fi  146.  time  of  the  execution  of  the  deed  interested  in  it  and 

Doag.  216.  continues  so  at  the  time  of  the  trial  ^  in    these 

li£Fe,  1  Black,  cases  proof  of  the  hand-writing  of  the  party  will  be 

365-  sufficient  (g);  and  if  the  instrument,  on  the  &ce  of 

*  Fasfet  V,  ■  u   purport  to  be  sealed  and  delivered,  such  proof 

Brown,  Peake     /'^t,  .,  -  ..  '^  ^ 

N..P.  33.         alone  is  strong  evidence  for  a  jury  to  presume  that 

*  Swire  v.  the  other  formalities  were  complied  with.  It  has. 
Bell,  5T.         indeed,  been  said  in  pne  book  of  great  authority  7, 

^  Gilb^Law  £y.  (/)  I^  ^  °ot  necessary  that  he  should  actually  tee  the  party 
101.  Bui.  execute;  for,  if  be  be  in  ^  aiKoining  room,  and  tbe  patty  after 
N.  P,  354.         eiecutio^  the  deed,  briiy  it  to  him,  tell  him  that  he  has  done  so, 

and  desire  him  to  subscribe  his  name  as  a  witness,  that  is  suffi- 
cient. Park  V.  Afotrt,  a  Bos.  &  Pul.  217.  In  Phiapt  ▼.  Pitcher^ 
1  Campb.  41a,  Lord  EUenborough  held  tha(  if  tne  subscribing 
witness  denied  the  execution,  the  party  could  not  be  permitted  to 
give  Other  e^^dence ;  but  the  case  of  GriUier  v.  Netde  was  not 
adverted  to;  and  in  two  subsequent  cases,  viz.  Fitzgerald  v. 
£^, before  Laarence,  J.  and  Lemore  v.  Dearty  before  Le  Blanc,!, 
the  same  rule  was  adppted  as  that  laid  down  by  Lord  Kem/on. 
Vide  Campb.  635  and  636 ;  and  so  the  Court  of  Common  Pleas 
alsoheldin  To^of  V.  jBlodlfon,  7Taunt. 251. 

(g)  In  Cunl^andnfifef  administratrix,  v.  Sefton,  2  East,  183, 
there  were  two  subscnbing  witnesses  to  a  bond,  one  of  whom 
was  the  administrator  of  the  obligee  and  a  plaintiff  in  the  action ; 
the  plaintiff  proved  that  diligent  mquiiy  haa  been  made  after  the 
other  subscribing  witness  at  the  places  of  residence  of  the 
.  obligors  and  oblisee,  and  that  no  account  could  be  obtained  of 
such  a  person,  who  he  was,  where  he  lived,  or  any  drcumstanoe 
relating  to  him :  This  was  held  sufficient  to  let  in  evidence  of  the 
hand-writing  of  the  other  subscribing  witness,  who  was  interested 
as  plaintiff  on  the  record. 

and 
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luld  repeated  in  another  of  more  modem  date,  that    Ch.JL  s.  4. 
^  tl^oogh  the  deed  be  produced  under  hand  and  seal,     &tikKnbmg 
^  and  the  hand  of  the.party  be  proved,  yet  that  is  no      W*^"^* 
^  full  proof  of  the  deed,  for  the  delivery  is  necessary 
''  to  die  essence  of  the  deed,  and  thece  is  no  proof 
'^  of  the  delivery  but  by  a  witness  who  saw  it)"  but 
I  ccmceive  that,  the  authority  of  this  dictum,  sup«- 
posing  it  to  extend  to  a  case  where  there  is  no  sub^ 
scribing  witness,  is  destroyed  by.  the  subsequent 
decisions.    At  the  time  when  writing  was  but  little 
among  men,  and  when  contracts  were  au* 


thenticated  by  seals  only,  it  might  be  proper  to      [  160  ^ 
insist  on  having  some  person  who  was  present  at  the  ■  la  Vin.  En- 
execution  ;  for  seals  mi&ht  be  so  easily  counterfeited,  ^0°^'  ^'  ^) 

/e     J  V  ^1-  X  -x  •  •.  '  4B,  pi.  la. 

or  affixed  by  any  person,  that  it  was  requisite  courts  ,  coehian 

of  justice  should  be  partictilarly  careful  in  receiving  WiUumson^ 
evidence  of  them;  but  the  characters  of  hand-writing  S^^^'  ^?' 
are  ih  general  so  distinguishable  from  each  other^  Pontin,  P^. 
that  they  cannot  easily  be  mistaken.  ^  ^-  99- 

When  the  subscribing  witness  is  dead,  insane ',  or  Trompo^skv, 
absent  in  a  foreign  country  *,  at  the  time  of  the  trial,  7T.  Rep.  ao5. 

-m     1         •  •  ji  Adams  v. 

whether  for  a  permanent  residence^  or  temporary  Kerr,  1  Bos. 
purpose '(A),  or  by  the  commission  of  some  crime  ^,  &Pul-  360. 

Qf  •  Pnnce  «. 
BlackburOy  9 
(A)  Now  by  sist.  a6  Geo.  3,  c.  57,  s.  58,  deeds  executed  in  the   Bast,  950. 
Ent  hidk$i  and  Attested  by  persons  resident  there,   may  be  4  Jones  «.  M»- 
proTed  by  evidence  of  the  hana-wridne  of  the  obligor  and  wit-  «on,  a  Stxa. 
nesses,  and  that  the  witnesses  are  resident  there :  and  the  like  J^^' 
proof  is  made  sufficient  eridence  in  the  EoMt  Indiei  of  any  deed 
ezecnted  in  CrretU  Britain.    In  Crodw  v.  Ferof,  1  'taunt.  364^ 
die  Court  of  Com.  Fleas  went  sdil  rarther,  and  held  that  even 
where  the  witness  had  absconded  to  avoid  his  creditors,  and  could 
not  after  fair  and  diligent  inquiry  be  found,  the  proof  of  his  hand- 
writine  was  sufficient.    JSdantfield,  C.  J.  said  ttie  law  hail  been 
rdased  in  the  CQursa  of  his  practice^  and  the  balance  of  conve- 
BMDoe  wus  in  fiivour  of  the  extension,  and  that  more  inconve. 
toience  resulted  from  excluding  the  secondary  evidence  than  from 
sdmitting  it ;  and  the  same  rule  was  adopted  by  Lord  Ellen' 
ionugk  m  the  case  of  Wtmid  v.  Femior,  2  Campb.  28a,  where 
the  subscribing  witness  had  absconded  from  a  commission  of 
hanknipicy  taken  out  against  him'    So  where  a  man  was  serving 
OD  board  toe  navy,  proof  of  his  appearing  by  the  Admiralty  books 


qS  private  writings. 

Ch.  U.S.  4.  01^  ^^  accrual  of  some  interest ',  subsequent  *  to 

Siducnbmg  the  executioa  of  the  iastrum^nt,  he  has  becomie  an* 

Wunes$e$.  incompetent  witness  5  proof  of  his  hand-wnting  i» 

""gosTv"""^  the  next  best  evidence  mdiich ,  can  be  gLven.    In  the 

Tracy,  I  p.  first  0086,  viz.  wheie  he  is  dead,  this  alone  hfts  been- 

^^^'  held  to  boMfficient;  but  in  thei.0thecS9it.bas  been 

Norris,  1  Sua.  asual,  and  in  one  case  was:>held  to  be.Deoessary  («)^ 

34-  to  prove  the  hand-writing  of  ithe  party,  to.  the  ^eed  * 

*  ^^1  ^^^^  c^lso ;  ^^f  ^^  ^  these  oases,  a  <  faundalion  must  jfivst 

7  T.  Rep.  a66.  be  laid,  by  proving  the  situation  in  which  the  witness 

note(c).  stands. 

GUb.LawEv.  ''~'"'' 

105.  •  '  .  • 

tci  be  on  board  a  ship  then  at  sea^  and  his  mother  also  beixtt 
called  to  prove  his  identity^  was  held'  sufficient  to  let  in  evidence  or 
his  hand-writing.    Parker  v.  HoiAinf,  a  Taont.  393. 


bond 


a  In  the  case  oi  Adams  v.  Kerr^  l  Bos.  &  Pul.  360,  where  a 
was  executed  abroad,  one  witness  was  dead,  and  the  other 
resident  abroad,  proof  of  Uie  hand-writine  of  the  deooased  wit- 
ness wfM  beld^su^cient,  without  j|m)or  of  tne  hand- writing  of  the 
other,  or  the  obligee.  But  in  WaUit  v.  Delancgy,  where  a  bond 
was  executed  at  lUmYork  in  the  presence  of  two  witnesses)  and 
the  ^EOkd-writing  of  one  who  was  abroad  was  proved,  Lord  Ker^fon 
held  that  evidence  should  be  given  of  the  hand-writing  of  the  ohhgor 
idiOf  which  was  ^ven  accordingly;  and  it  being  ol^ected  that 
the  hand-writing  of  Morton^  the  other  subscribing  witness,  should 
be  proved,  and  that  he,  was  abroad  or  dead,  his  lordship  thought 
that  some  evidence  of  that  sort  was  necessary.  Wheretqpon  nie 
plaintiff  proved  that  there  had  been  a  man  of  the  name  of  Morton 
who  had  lived  as  clerk  with  the  other  subscribing  witness,  but 
his  christian  name,  or  hand-writing,  or  what  whs  become  of  him, 
was  not  proved;  and  on  objection  that  he  mi^t,  for  audit  ap- 
pearing to  the  contrary,  be  alive  and  in  England^  Lord  Kenyan 
held  me  evidence  to  be  sufficient,  for  this  beins  a  foreign  trans- 
action, thc^q^  peffaaps  the  evidence  was  capable  of  being  more 
perfect,  yet  it  was  sufficient  and  reasonable  evidence  to  go  to 
the  jury  at  least,  unless  rebutted  by  some  evidence  on  the  ether 
side.  But  in  Cuhl^^v,  Seftonj  ante,  96^  and  Prince  v.  Black-' 
6uni,  2  East,  2150,  wfciere  th6  witness  was  abroad  at  the  time  of 
the  mal,  proof  of  the  hand-writing  of  the- witness  interested  in 
the  one  case,  and  absent  lA  the  other,  was  considered  to  be  suffi* 
dent,  and  the  plaintiff  was  not  called  upon  to  prove  the  hand- 
writing of  the  obligor;  so  that  it  seems  the  N.  P.'  case  of  WalliB 
V.  Delano^,  and  the  aet  of  parliament,  as  ta  proof  of  deeds 
executed  in  the  East  Jnifief)  '(which  passed  before  It  wa»  dearii 
settled  that  the  hand-writang  of  the  subscribing  witnees  mkhc 
in  such  cases  be  proved,)  are  the  only  authorities  vdiich  thpwwii 
evidence  of  the  hand^writiiig  of  the  obligor  is  neqefsary.' 

■  '  It 
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It  frequently  happens,  that  there  are  more  than    ch.  II.  %.  4. 
one  witness  to  a  deed,  and  in  the  case  of  a  will  of      Proof  of 
lands,  the  statute  of  frauds  expressly  requires  three    ™^''*^'*^' 
witnesses ;  neTertheless,  in  these  cases,  it  is  sufficient 
if  one  be  called;  but  if  they  are  all  dead,  the  deaths 
of  all  should  be  proved  before  evidence  is  received  of 
the  hand-writing  of  either,  for  until  it  appears  that      [  102  ]  ^ 
neither  of  them  is  living,  the  other  is  not  the  best 
evidence  which  the  nature  of  the  case  will  admit  of. 

But  it  may  be  asked,  how  is  the  hand-writing  of  a 
man  to  be  proved,  where  no  one  saw  him  write  his 
name  to  the  instrument,  which  is  to  be  produced  in 
e?idence?    In  this  case  it  is  plain  that  no  positive 
or  direct  evidence  of  the  fact  can  be  given,  and 
therefore  the  law  still  adhering  to  its  general  nile^ 
that  the  best  evidence  the  nature  of  the  case  will  ad-- 
not  of  is  sufficient,  is  satisfied  with  circumstantial 
and  presumptive  evidence.     The  hand<-writing .  of 
every  man  has  something  peculiar  and  distinct  from 
that  of  every  other  man,  and  is.  easily  known  by  those 
who  have  been  accustomed  to  see  it,,  and  therefore 
the  belief  ot  such  persons  is  always  received  as  pre-   • 
sumptive  evidence  of  the  fact,    either  in  civil  or  '  Dr.  Hensey's 
criminal '  cases.    But  the  person  who  speaks  to  that  ^^'  ^  ^""* 
belief,  mnst  have  such  a  knowledge  as  enables  him      [  103  ] 
to  form  it,  such  as  having  seen  the  party  write,  or 
having  received  letters  from  him  in  a  course  of  cor-    . 
respondence  * ;  barely  having  seen  letters  piurporting  '  Gould  v. 
to  be.  franked  by  him ',  or  other  papers,  which  he  has  '  ^^'  ^    ^  ' 
no  authentic  information  are  of  the  party's  hand*  s  Cary  «.  Pitt, 
writing,  is  not  sufficient.  esq.  it.  B.  Sit- 

in  forming  this  belief,  the  witness  ought,  in  civil  westm.  after 
cases,  to  speak  solely  from  the  impression  which  the  Easter  Tenrm, 
hand-writing  itsetf  makes  upon  his  mind,  without  ^ppend.^ 
taking  into  his  consideration  any  extrinsic  circum- 
stance ;  and,  therefore,  in  a  case^  where  a  witness  <  Dacosta  v. 
said  that    he  should,  looking  at  the  hand-writing,  Pj™-  Append, 

H  2  think 


100 

Ch.  II.  s.  4. 
Proofaf 


'  Balcetti  v. 
Serani,  Peak. 
N.  P.  142. 
Grafl  V.  Lord 
Brownlow 
Berdc. 

[  104  ] 


Macfenoa  v, 
Thoyt«8, 
Peak.  N.  P. 
ao. 

Brookhard  v, 
Woodley,  ib. 
,  note  {a). 


PKlTAtB   WRITINOfi. 

think  it  was  that  of  the  party  whose  name  it  hote, 
but  that  from  his  knowledge  of  him  he  thought  he 
could  not  have  signed  such  a  pBcper,  it  was  held  tlial 
this  was  prima  facie  evidence  of  the  hand-writing ; 
and  on  the  same  principle,  where  it  was  contended, 
that  the  paper  produced  was  the  forgeiy  of  a  tliird 
person,  evidence  that  such  third  person  had  forged 
the  defendant's  name  to  other  instruments  of  a  simi- 
lar nature,  was  held  not  to  be  admissible '  {k). 

The  process  by  which  the  mind  arrives  at  the  be- 
lief of  hand-writing,  being  the  recollection  of  the 
general  character  from  an  acquaintance,  by  frequently 
seeing  it,  and  not  from  the  formation  of  particular 
letters,  or  a  single  inspection,  courts  of  justice  have 
wisely  rejected  all  evidence  from  mere  comparison  of 
hands  unsupported  by  other  circumstances  ;  they  will 
not,  therefore,  permit  two  papers,  one  of  which  is 
proved  to  be  the  hand-writing  of  a  party,  to  be  de- 
livered to  a  jury  for  the  purpose  of  comparing  them 
together,  and  thence  inferring  that  the  other  is  also 
of  his  hand-writing.  But  in  eases  where  the  anti- 
quity of  the  writing  makes  it  impossible  for  any  per* 


{k)  Qttfi  V.  Lord  Broamlow  Beftte,  administrator  of  Lady 
MoHy  GttMtheadf  sittings  at  Westm.  after  Trin.  1777,  MS.  Debt 
on  bond,  plea  non  eH  factum.  The  bond  was  attested  by  Dad- 
Uyoidy,  and  he  bdng  dead,  his  hand-writing  proved.  Fev  the* 
defendant,  it  was  ofiered  to  prove,  that  ether  bonds  attested  by 
Dadley  were  foi^,  which  bonds  were  produced ;  but  Mr.  Dwfir 
ninf^  for  the  plamCMT,  strongly  objected  to  this  evidence,  because 
plaintiff  could  not  beprepe^  to  support  the  authority  of  other 
deeds.  Lord  Mansfiad, — Dadlei^s  liand  is  proved  as  evidence 
of  all  he  would  have  said  if  livinz,  and  if  he  had- been  here,  they 
might  have  produced  other  bonds,  and  aisfced  whether  they  wera 
his  signatur^  and  ^whether  he  saw  the  bonds  executed ;  and  if 
be  had  said  yes,  the;^  might  have  csdled  other  witnesses  to  prove 
that  they  were  not  giveot.  Loid  Mamfidd,  at  last,  rejected  the 
evidence,  with  liberty  for  tha  defendant  to  move  the  court ;  but 
the  jury,  on  evidence  that  was  given,  found  a  verdict  for  the 
defendant^  Qudsre^  Woold  not  the  proper  evidence  in  this  pase 
have  been  the  general  character  cf  Iwfey;  and  that  the  persons 
acquainted  with  it  would  not  have  believed  him  on  his  dath  f 
rule  potty  [\2Sl 

son 
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wfa  4o  pf  o ve  it,  from  haying  actaally  seen  the  person    Ch.  IL  a.  4. 
write,  and  where  the  instrument  acquires  a  degree  of     ^roof  c( 
authority  from  the  place  in  which  it  is  found,  the  ^'"'^"^'°^*^' 
evidence  of  a  Inan  who  has  had  opportunities  of 
making  himself  acquainted  with  the  character,  by  fre-  P«r  Hard.  C. 
quent inspection,  has  been  admitted :  and,  therefore,  b^^n.*?^ ^* 
where  a  parson's  bo6k  was  produced  to  prove  a  [^36.] 
modus,  he  having  been  long  dead,  a  witness  who  had 
examined  the  parish  books,  in  which  his  name  was 
written,  was  permitted  to  swear  to  the  similitude ; 
for  it  was  the  best  evidence  the  thing  wbm  capable  of. 
And  in  some  later  cases,  ancient  documents,  coming 
out  of  the  proper  custody,  have  been  inspected  in 
court,  for  the  purpose  of  showing  that  the  paper  in 
question  is  of  the  same  hand-writing  '.In  one  case  >  Morewt)od  v. 
the  receipt  of  a  former  rector,  dated  forty  years  be-  Wood,  cited 
fore,  for  a  money  payment  in  Ueu  of  tithes,  given  to  a  ^nd  Roe  dem. 
person  of  the  same  name  as  the  defendant,  residing  Bmnev.Raw- 
at  the  same  place,  and  coming  out  of  the  custody  of  ^i'  ^dtx>8£. 
the  defendant,  was  permitted  to  be  read,  though  Appendix. 
there  was  no  distinct  evidence  of  the  hand-writing  of 
the  rector,  of  the  degree  of  relationship  between  the 
defendant  and  the  person  to  whom  the  receipt  was 
given  ^ ;  but,  in  another  case,  a  paper  writing,  purport-  *  Bertie  v. 
ing  to  be  a  receipt  of  more  than  fifty  years  old,  was  ?p  "™*^"iLy 
by  three  barons  (dissent*  Wooct)  considered  as  inad- 
missible, until  pioof  was  giv^n  of  the  hand-writing,  or  'Manb^  v. 
of  the  death  of  the  party,  and  the  relative  «tua*ion  of  ^-^'  P^-* 
the  parties  to  the  rector  K 

Where  witnesses  have  been  called  to  prove  the  AUesbrook  v, 
similitude  of  hand^writing,  and  other  witnesses  have,  Roach,  K;  B. 
from  the  same  premises,  drawn  a  different  conclu-  w^tminl^af- 
sion,  it  has  in  some  cases,  before  a  jury  whose  habits  ter  Trin.  Tm. 
of  life  have  accustomed  them  to .  the  sight  of  hand-  |^^'  ^^ 
writing,  been  permitted  to  hand  up  other  papers  con-  [  105  ] 
fessedly  written  by  the  party  for  them  to  inspect  and  B15;  S.C.  Da 
/compare  them  together ;    this  mode  of  proceeding  j^^^^d.     "^ 

u  3  however, 
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Ch»  11^  8-  4*    IiDweTer,  seems  rather  a  departure  from  the  strict 
Proof  of     rules  of  evidence^  and  before  an  illiterate  jury  would 
;"^^"'^^'  probably  not  be  adopted. 

Goodtitle  ^^  ^'^^  <^^^  which  Came  before  tibe  court,  the 

dem.  Revet*,  party  who  contended  that  the  hand*writinfi:  was* a 
Rep.  4m:        folg^T^  ^^  permitted,  after  a  great  detil  df  other 

evidence,  to  examine  a  clerk  at  the  post-office,  whose 
business  it  was  to  inspect  franks  and  detect  fbrgeties, 
to  prove  that  from  the  appearance  of  the  hand-writ- 
ing, it  was,  in  his  opinion,  a  forgery,  and  not  a 
Caryv.Pitty  geniune  hand-^writing ;  but,  in  a  subsequent  case, 
6upra.  IjcytA  Kenyan  said  that  such  evidence  was  wholly  in- 

admissible ;  and  observed,  that  though  in  Reo^  r. 
Braham  it  was  adtmtted,  yet  that  in  his  direction  to 
the  jury^  he  had  lidd  no  stress  tX  ail  upon  it. 

Tlie  analogies  of  lawy  however,  appear  strongly  to 
support  the  admissibility  of  this  evidence ;  for  opi^ 
nion,  founded  on  observation  and  experience,  is 
received  in  most  questions  of  a  similar  nature. 
There  is  a  certain  freedom  of  character  in  that  which 
is  original,  which  imitation  seldom  attains,  and  the 
want  of  that  freedom  is  more  likely  to  be  detected 
by  one  whose  attention  has  been  directed  to  the 
subject,  than  by  another  who  has  never  given  his 
{  106  ]  mind  to  such  pursuits.  It  does,  therefore,  seem  rather 
too  much  to  say,  that  such  evidence  is  in  all  cases 
inadmissible,  though  it  certainly  ought  to  be  received 
with  great  caution,  and  meet  with  little  attention,  un- 
less as  corroborating  other  and  stronger  evidence. 
Rex.  V.  Cator,  The  true  distinction  seems  to  have  been  taken  by 
4  Esp.  Ca3.      My^  B^on  Hotham,  on  the  trial  of  the  King  r.  Cator, 

where  the  defendant  being  indicted  for  publishing  a 
written  libel,  and  a  person  from  the  post-office>  who 
had  never  seen  him  write,  being  called  as  a  witness, 
that  learned  judge  permitted  the  witness  to  give 
general  evidence,  that  ihe  writing  appeared  to  be  in 
ft  feigned  hand ;  but  when  the  witness  was  asked, 

whether, 


117. 


.wliethery  oft    cdrnpafiag   aiieh    hatfd-ilrritiQg  -  with    Ch.  0.3.4. 

papers  proved  by  others  to  be  the  geDOine  band*-       Proof  of 

yihnting  of  th^  defendanty  he  could  say  it  was  the  '^' 

4lisgiiised  haod  of  the  same  person,  his  lordship  re^ 

jected  the  evidenee   attteipted  to  be  introduced 

by  such  ezamiJiation;  because  it  arose  only  from 

comparison  of  hands.    We  may  therefore^  I  thiidi, 

BiSH  considier  the  duie'  of  Rev^^  ▼.  Brakam,  a$  an 

existing  authority  to  (^ow/that  for  the  purpose  of 

proying  generally  and.  inj  (the  abstract|  thiit  a  hand- 

wilting  is  not  gehuine^  mdi  evidence  is  adnmtidh, 

though,  as  I  said  before^  deserving  of  little  -atteflf- 

lion;F  for.  the  want  *of  freedom  ih  the  hand-w#iting, 

and  the  painting  of  the  letters^  as  it  was  called  by 

the  witoeds  in  tfa^  case,  may  arise  from  the  infirmity      [  107  ] 

>of .  the  writer,  his  not  hayidg  formed  a  fitted  cha^ 

racter ;, or  many  other  oaMes  which  a  person,  uli- 

aoquainted^  witli  the  genuine  hand-writing,  cannot 

take  ihto  his  consideratioii.    A  tradestnim  who  is 

daily  making  entries  iik  his  books,  will  acquire  «  more 

free  and  steady  diaracter>  dian  an  illiterate  person 

wh6  cah  but  just  write  his  name;  and  a  man^  whose 

habits  of  life  lead  him  to  write  much  oftener  and 

with  lessr  care,  will  get  still  more  of  a  peculiar  oho- 

ruder  in  his  liand^writing ;  all  which  circumstances 

should  certainly  be  taken  into  the  consideration  of  a 

jury  before  they  give  weight  to  such  evidence* 

In<  the  beginning  of  the  present  section, -I  had  ojNotkei^ 
occasion  to  observe,  4hat  where  an  original  instru-  ^^^ 
ment  was  in  the  hands  of  the  party,  against  whom  ^^^ ' 
it  wmi  intended  to  be-  given- in  evi4ence,  no  evidence 
whatever  of  its  contents  could  be  received,  until 
notice  had  been  given  to  produce  it.    This  notice  'Attorney  • 
may  be  delivered  either  to  the  party  or  his  attorney,  Merahantj  ^ 
even  in  an  information  or  penal  action  '•    And  if  a  T.  Rep.  aot; 
lessee  give  a  formal  notice  .to.  his  lessor  of  his  inten-  ^winter  3^' 
tion  to  do  any  act  according  to  the  terms  of  the  T.  Rep.  ao6. 

u  4  lease. 
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lease,  and  the  lessor  afterwards  assign  the  reversion, 
it  is  sufficient,  when  a  dispute  arises  between  the  lessor 
ai^d  the  assignee  of  the  reversion,  to  give  notice  to  the 
latter  to  produce  such  formal  notice,  without  i^ply«- 
ing  to  the  original  lessor,  for  it  will  be  presumed  that 
he  delivered  it  to  his  assignee  as  a  document  relating 
to  the  estate '. 

•  A  letter  informing  a  man  of  the  dishonour  of  a 
bill,  or  the  like,  cannot  be  proved  until  a  similar  no- 
tice has  been  given  *.  This  rule  is  founded  on  -the 
vnsest  principles  of  justice,  for  the  party  in  whose 
hands  the  papers  were,  not  deeming  them  necessary 
for  his  own  case,  might  not  otherwise  bring  them  with 
him ;  but  the  rule  being  adopted  for  the  purpose  of 
preventing  a  misrepresentation  oi  any  of  the  facts 
which  form  the  foundation  of  the  actioq,  it  follows 
that  any  written  paper  delivered  to  a  party  after  it  is 
commenced,  or  for  the  mere  purpose  of  a  formal 
notice  previous  to  its  commencement,  and  of  which 
a  copy  is  kept  is  not  vrithin  it ;  it  being  a  general 
rule  that  no  notice  is  necessary  to  produce  an- 
other notice,  otherwise  it  might  be  extended  ad  in^ 
fitdtum ;  and,  indeed,  in  the  cases  of  notices  given  to 
a  tenant  to  quit,  to  a  magistrate,  previous  to  the 
commencement  of  an  action  against  him,  a  demand 
in  writing  of  a  vrarrant,  made  previous  to  the  com- 
mencement of  an  action  against  an  officer,  or  the 
like,  where  a  copy  signed  by  the  same  person  who 
signed  that  delivered  to  the  party  is  kept  by  a  wit- 
ness, each  copy  is  considered  as  a  duplicate  original. 
The  case  of  an  attorney's  bill,  *  dehvered  under  the 
statute,  is  similar  in  principle,  and  may,  where  a 
duplicate  has  been  kept,  be  proved  in  like  manner 
without  notice  to  produce  that  delivered.  In  one 
case  indeed,  where  trover  veas  brought  for  a  bill  of 
exchange,  it  was  held  by  Lord  Ketu^on,  that  notice 
must  be  given  to  produce  the  original,  before  evKr 

dence 
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deR<^  of  its  contents  was  admistiUe ;  but  this  has    Ch.  II.  t.  4. 
since  been  properly  OTemiled^  as  the  fonn  of  the    Prenmptitm 
action  itself  gives  the  defendant  sufficieiit  notice  to  ^L^^^IT^S^ 
be  prqpared  to  produce  the  instrument '.  .  NotUx. 

It  has  been  held  in  several  cases  *,  that  if  the  party  — — — 
to  whom  notice  has  been  given  to  produce  an  in-  retlaa^" & 
strument^  produce  it  accordiDgly,  the  other  party  PuU.  143. 
is  entitled  to  read  it,  without  further  evidence  of  ^£,^^^1^1' 
its  execution.     As  against  the  party  to   it,  there      [  log  ]  * 
seems  to  be  no  great  objection  to  this  rule;  for  he  *  Thompson  9. 
must  know  whether  he  ever  executed  such  an  instru-  Joi^^^^ed 
ment  or  not,  and  the  plaintiff  not  knowing  who  were  Passel  v.  God- 
the  subscribing  witnesses,  cannot  come  prepared  to  ^Ij"  ^^j^'  ^ 
prove  the  execution.    In  one.  case,  this  rule  was  ex«  ^ep.  43.  * 
tended  to  third  persons,  into  whose  hands  a  deed 
had  been  delivered ;  and  it  was  held,  that  an  inden-  Rex  v.  In- 
tnre  of  apprenticeship  having  come  into  the  hands  ^J^[^^  ^^ 
of  the  officers  of  a  parish  who  were  no  parties  to  it,  2  T.  Rep.  41.  ' 
and  they  producing  it  under  a  notice,  that  no  evi- 
dence was  necessary  to  prove  the  execution;  but 
•the  propriety  of  this  decision  has  been  doubted  by 
very  hi^h  authority.     For  in  a  subsequent  case.  Rex  v,  In- 
where  a  similar  point  came  before  the  court.  Lord  *!?^^^"^lf/. 

_  •j'i.x-         ^     M  xixi.     I>oIton,  Mich. 

Kenyan  said  it  was  too  important  a  question  to  be  41  Geo.  3. 
discussed  in  a  session's  case,  where  the  opinion  of  a 
court  of  error  could  not  be  taken,  and  that  nothing 
but  a  solemn  judgment  of  the  House  of  Lords 
should  ever  persuade  him  that  this  decision  was 
right.  \ 

Another  case  afterwards  occurred,  in  which  the 
rule  was  denied  dtogether ;  and  the  plaintiff  having,  Gordon  «.  Se- 
in  consequence  of  notice  from  the  defiendant,  pro-  ?JJ*"'  *  ^^"*' 
duced  a  dee|d  to  which  he  was  himself  a  party, 
whereby  it  would  have  appeared  he.  hiad  no  interest 
in  the  insurance  which  formed  the  subject  of  that 
^use ;  and  it  appearing,  on  inspection  of  the  deed, 
that  there  were  subscribing  witnesses  to  it,  the 

defendant 
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Ch.  If.  8. 4.    defendaiht  waB  not  p^niilted  to  read  it,  though  Ue 

Pretnt^jtim    hekl  HO  previoiis  knowledm  who  the  mibficribiiur 

produced  under  '^itfiesi^s  Were ;  but  in  a  still  later  case  the  genend 

Noiioi.       doctrine  laid  down  in  this  case  was  in  some  neasure 

'  restrained^  and  the  plaintiff  having,  under  notice  from 

Hooper  ^^  defendant,  prbdaced  die  conveyance  to  himself 

3  Taunt.  62.     of  the  estate  of  which  he  contended  the  land  in 

disf^nte  was  a  parcel,  and  to  wiiich  deed  he  was  an 
executing  party,  it  was  held  that  it  was  not  neces- 
sarjf  fot  die  defendant  to  call  the  subscribing  wit^ 
ness.    In  cases  of  this  description,  a  judge  would 
probably  m%ke  an  order  for  an  inspection .  of  the 
deed,  to  give  the  defendant  an  opportunity  of  in- 
forming himself  ^etiier  there  were  subscribing  wit- 
nesses or  not. 
Prtmmptian  of '    'Hiere  are  some  instances  in  which  the  law  penntta 
ifuiinMenH      iugtrttnietftii  to  be  read  in  evidence  without^  proof  of 
Tim.  the  execution^    In  most  cases  it  would  be  absolutdy 

'  Bui.  N.  P.  -impoiisible,  after,  a  great  length  of  time,  to  prove  the 
Ibid.  356.  <^xecution  of  a^deed,  or  even  the  hand-writing  of  the 
r  1 10  1  parties.  It  is  necessary  that  a  period  of  limitation 
A^^  I?  ^\  should  be  fixed,  otherwise  new  questions  would  daily 
11,  where  p^  arise,  and  therefore  courts  of  justice  have  laid  it 
sumed  after  down  as  a  rule,  that  a  deed  of  above  thirty  yeais 
^  standing,  requires  no  further  proof  of  its  execution 

o^Whd'^^  than  the  bare  production,  provided  the  possession 
Guildhall,  Sitt.  has  been  according  to  th^  provisions  of  the  deed, 
^^  ^^^'  ^'  ^^  there  is  no  apparent  erasure,  or  alteration  on  die 
3      '  face  of  it;  and  livery  of  seisin,  though  not  endorsed 

&  Co.  of  0°  ^  feoffinent,  will,  after  such  a  lapse » of  iime,  be 
Chelsea  Water  also  presumed*.  In  like  manner,  if  a  bond  of  that 
CowperJk.B,  ^^^  ^  found  amongst  tiie  papers. of  an  intestate^, 
Sitt0.  after  Hil.  or  public  company  S  the  same  presumptioii  arises  in 

lEfp^j^  its  favour  from  the  pla^e  where  it  was  found(0. 
S.c:"^^'  But 

(/)  In  Ru  V.  InhMtatUt  ofRytmy  5  T.  Re().  259,  it  was  held, 
that  the  production  of  m  parish  certificate  tmrtj  years  old,  was 

sufficient, 


FRIVATB   WHtTlN!6S.  tOT 

But  as  this  role  is  faaoded '  on  preBumjition,  it  does    Ch.  II.  8. 4. 
not  apply  to  cases  where  there  are  circumstances  to    Prtmm^itm 
raise  a  contrary  presumption  %  a&  if  the  posseasion  ^  ^'"fl!!!!?!^ 
has  been  contrary  to  the  deed,  or  if  the  de^  appear     .    Time. 
on  the  face  of  it  to  be  razed  or  interlined^  or  a  mtan 


conTey  a  reversion,  first  to  one.  and  then  by  «  sub**  'Chattier. 

11  .  .^  .    1.    .  ^  Pound,  1701, 

sequent  deed  convey  it  to  another,  and  the  secoaa  Gilb.  Law  £v. 

purchaser  prove  his  title;  in  all  IlKse  cases  it  will  |^\i^^  ^*^ 

be  incumbent  on  the  party  to  give  the  ordinary  evi*  Howell  o. 

dence  of  the  execution  of  his  deed,  for  the  presump-  Uoyd,  Ap- 

tion  from  the  antiquity  of  the  deed  ia  destroyed  by         * 

the  opposite  jpresumption ;  in  ther  one  case,  that  s<mie 

unfiadr  alteration  has  been  made  in  'the-  deed ;  in  the 

other,  that  the  p^son  having  ther  posseasion  had  alao 

a  legal  right;  for  the  law  wiH  not  raise  a  presamp* 

tion  that  a  man  would  be  guilty  of  so  manitet.  a 

fraud,  as  to  convey  die  same  estate  to  two  diflferent 

people. 

Anodier  instanee'in  which  a  deed  is,  according  to      [  m.  ] 
some  cases,  conddefed  as  proved  without  calling  jy^JS^^^^^^ 
witaesseS)  is  where  one  deed  recites  another;  in  this  m  others, 
case,  the  recital,'  it  has  been  said,  is  sufficient  svi* 
dence  of  the  veiled  deed,  against  the  party  to  that 
wherein  it  is  recited,'  6t  against  any  one  claiming  Ford  0.  Grey, 
under  him ;  but  against  a  stranger  to  it,  evidence  of  f^^!!^J^' 
the  actual  execution' of  the  first  deed  must  b^  given,  Eustace,  Gilb. 
for  the  admission  of  another  person  cannot  aflbct  ^^  ^^'  *^' 
him,  and  if  such  evidence  were  to  be  admitted,  deeds 
might  easily  be  fabricated  by  frilse  recitals.    But  Vide  Hardr. 
though,  in  the  above  cases,  it  is  laid  down  in  general  ^fiforfo^ 
terms,  that  as  against  the  party  t»  the  reciting  deed,  a  Ler.  108. 
sach  deed  is  evidence  of  that  recited,  in  it^  yet  there  ^®gw5%6^"* 
are  others  in  which  this  seems  to  have  been  consi*  Mod.  45. 

suffidenl:,  without  evidencs  of  the  place  where  it  came  from ;  but 
the  commoD  practice  is  fbr  the  attorney  to  be  called,  to  saj  that 
he' had  it  from  the  title  deeds  of  his  client  or  elsewhere,  to  show 
chat  it  came  fih>m  the  proper  depositary.     Vuk  «a<r,  86.  101. 

dered 
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Ch.  II.  f .  4.  dered  as  secondary  evidence,  and^  admissible  .  only 
VftMumptknof  when  the  first  deed  was  shown  to  be  iostp.orsom^ 
^^    other  reaaon  given  for  not  producing  the  tegular  ancl 

best  evidence  of  it.    Such  is  now  the  general  re- 

^ceived  opinion  of  the  profession^  and  we  find  by  a 
Ante;  95.         ease  which  Lhave  had  occasion  to  cite  in  a  former 

page,  that  even  an  admission  of  a  deed  on  oath  will 
not  prevent  the  necessity  of  giving  regular  evidence 
of  its  execution. 
^J^^IP^^      Something  simQar  to  the  case  of  a  recital  is  that 
^  '   of  an  enrolled  deed   under  the   stat.  Hen.  8.    It 

has  been  .  supposed  by  some,  that  when  a  deed, 
requiring  enrolment  by  that  statute,  has  been  so 
emrolled,  the  bare  proof  of  a  copy  from  the  enrol- 
ment would,  in  all  cases,  be  sufficient  evidence  of  its 
1 1  sai]^.  380.     contents ;  and  the  case  of  Smartle  v.  Willianu  %  war* 

rants  that  supposition.  But  no  other  case  goes  to 
*  10  Anne,  that  extent,  and  the  subsequent  statute  *  does  not 
^'^^'  appear  to  put  that  construction  on  the  statute  of 

'Sect. 3.  enrolments.    By  that  statute',  ^  for  supplying  a 

failure  in  pleading  or  deriving  title  to  lands,  tene- 
ments, or  hereditaments,  conveyed  by  deeds  of^bajr- 
gain  and  sale  indented  and  enrolled,  according  to 
the  statute  Henry  8,  where  the  original  indentures  of 
bargain  and  sale  to  be  showed  forth  or  produced 
are .  wanting^  which  (it  is  recited)  often  happens, 
'  especially  where  divers  lands,  &c.  are  comprisied  in 
the  same  indenture,  and  afterwards  derived  to  dif- 
ferent persons,  it  is  enacted,  that  where  in  any  de- 
claration, avowry,  bar  replication,  or  other  pleading 
whatsoever,  any  such  indenture  of  bargain  and  sale 
enrolled  shall  be  pleaded  with  a  profert  in  curia,  or 
offer  to  produce, the  same,  the  person  or  persons  ^bq 
pleading  shall  and  may  produce  and  show  forth,  and 
be  suffered  and  allowed  to  produce:  and  show  forth^ 
by  the  authority  of  this  act,  to  answer  such  profert, 
as  well  against  her  majesty,  her  heirs  and  successors^ 

as 
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AS  against  atiy  other  person  or  persond,  a  copy  of   (^h.  II.  s.  4. 
the  enrolment  of  such  bargain  and  sale;  and  such  Froofqflkedg 
copy  examined  with  the  enrolment,  and  signed  by  ^  ^nrobnent. 
the  proper  officer  having  the  custody  of  such  enrol*  ' 
ment,  and  proved  on  oath  to  be  a  true  copy- so 
examined  and  signed,  shall  be  of  the  same  force  and 
eflfect,  to  all  intents  and  constructions  of  law,  as  the ' 
said  indentures  of  bargain  and  sale  were  and  should 
be  of  if  the  same  were  in  such  case  produced  and 
shown  forth  (m)/'  I  think  it  is  plain,  from  the  whole  of 
this  statute,  that  it  was  intended  to  let  in  secondary 
evidence  when  the  deed  was  in  fact  lost.    The  party 
was  still  compelled  to  make  his  profert,  for  the  pre- 
sent practice  of  pleading  a  lost  deed,  was  not  tfien 
considered  as  admissible ;  and,  that  he  might  not 
be  fettered  by  the  form  of  his  pleading,  a.  statute  was 
made  to  render  the  secondary  evidence  sufficient. 
It  should  therefore  seem,  that  in  this,  as  in  all  other 
cases,  some  evidence  should  be  given  of  the  inability 
to  bring  forward  the  best  evidence,  before  that  which 
is  secondary  is  admitted.     Lord  Chief  Baron  Gilbert 
certainly  did  consider  the  enrolment  to  be  evidence, 
without  any  qualification  ^;  but  this  was  so  ably  con-  t  Qjib.  Law 
troverted  by  Mr.  Justice  Buller ',  and  appeared  to  ^^-  ^• 
be  so   generally  understood  as  the  practice,  that  'NisiPnus, 
I  did  not  think  it  necessary,  in  any  former  edition,  to 
do  more  than  to  notice  it  as  a  mode  of  proof  when 
the  deed  was  lost^;  but  Mr.  Phillips  having'  con-  4  \^e  Ante, 
sidered  it  as  evidence  in  all  cases,  I  have  added  this  35- 
observation.  •ad  Ed.  355. 

The  foregoing  observations  have  been  confined  to  Hgketicf 
the   evidence  required  to  prove  the  existence  of  ™J^2J2bi 
deeds  and  their  due  execution,  it  remains  to  add  a  Emidenct, 
few  observations  on  their  admissibihty  in  evidence 

(«•)  Prooaeding  on  the  sune  principle,  the  stat.  8  Geo.  3,  c.  a9, 
providing  for  the  registry  of  deeds  in  the  North  Riding  of  Yorkshire, 
makes  the  enrolment  avidence  in  case  of  loss  hy  fire,  &c. 

when 
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Ch.  IL  i.  4.  when  proved.  A  party  is  always  bound  by  his  own 
j^^ofDeedi^  deed ;  and  where  a  person  is  clearly  entitled  to  an 
wAow  jSncc.  estate,  any  ocmveyance  or  charge  by  him  is  evidence 

against  a  stranger^    But  as  a  general  rule  it.  may 

be  taken,  that  whfsn  the  title  is  in  dispute,  one  party 

cannot  merely,  by  bepoming  a  party  to  a  deed*  make 

evidencefor  himself  or  lus  descendants.    If,  indeed^ 

a  jthird  p^rsoi^  wer,^^  to  ti^e  a  lease,  and  have  poa- 

session^  and  pay  r^nt  under  it,  the  possession  and 

payment  pf  rent  vifould  be  evidence  of  themselves 

of  title  in  the  lessor ;  and  so  fortified,  the  }ease  would 

>  Cluison  o.     be  a  s^ong  act  of  (twip^ijship ' :  and  where  a  numbes 

Woo^ouse,     of  co^t^rparts  of  l^as^  have  been  found  amongst 

^    ^^'        the  mjoniments  of ,  the  lessor,  of  so  very  remote  a 

daie  at  to  preclude  ail  evidence  of  actual  possessioii^ 

tlii^y  l^tve  been  received  as  evidence  of  his  right ;  aa 

ht^Q  ;ancient  entries  on  the  rolls  of  a  manor  of 

licences^  by  the  lord,  to. persons  to  fish  within  certain 

districts,  as  evidence  of  his  exclusive  right  of  fishing 

*  Rogers «.        within  th^m  *•   Bu.t  this  evidence,  though  admissible, 

^r^     onn    WW  weak  as  to  be  entitled  to  no  weight,  unless  acts 

of  owneiship  are  proved  mthia  more  receat  timea. 


SECTION  V. 

I 

[    112    ]  Of  Evidence  to  explain  written  Instruments. 

Ch  II  f.  5. '      ^  DEED,  or  other  instrument,  being  produced  and 

-  proved,  is  conclusive  upon  the  rights  of  the  parties, 

and  no  parol  evidence  can  be  received  to  contradict; 

5  Co.  96,  a.      j|.^  gp  ^  |.Q  enlarge  or  narrow  its  operation.    ThuS;^ 

HomCTsham,     if  there  be  a  release  of  all  demands,  without  any  re- 

4M.&S.433.  ^j^  ^  restrain  its  general  operation,  it  cannot  be 

Butcher,         shown  by  parol  evidence  that  a  particular  sum  of 
1 N.  Rep.  113.  money 
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money  was  intended  to  be  excepted  out  of  it(ii);  nor,    Ch.  II.  s.  5. 
if  it  is  so  restrainedi  can  parol  evidence  be  received    CmtfvdictUfn 
to  give  it.  a  larger  and  more  extensive  effect*    So      admitted. 
wheie  an  auctioneer  put  up  a  copyhold  estate  for   ■ 
sale  by  auction,  which  in  the  canditioos  for  sale  was 
stated  to  be  fre§  from  incumbrances,  and  it  afterf* 
wards  turned  out  that  there  waa  a  charge  affecting 
the  estate,- on  which  ^coimt  the  purchaser  .refu#e(i 
tp  Qomplete  his  contract ;  it  was  not  pennitted  ta 
tJiLe  s^er.to  prove  that  the  auctioneer,  at  the  time 
of  the  sale,  had  given  pubUc  notice  of .  the  incum^ 
branch's.   In  Uk^  m^inner,  where «pri|ited conditions  'Oonnisv. 
of  a^e   of  timb^r,  growing  on  a  certain  cl^se^  BUld[^3S0. 
oimfted  to,  state  any  thjoig  of  the  quantity,  parol 
evidepce  that  the  auctioneer,  at  the  time  of  the  salei 
'  waricanted  a  certain  quantity,  ift  not  admiDsible*.  1]^^^^*' 
So  where  a  bond  is  conditioned  Cor  the  performance  i^  £att,  6. 
of  ceiitain  act^»  the  condition  is. conclusive  on  the 
paities,  and  cannot  be  controlled  by  any  parol  evi* 
deuce  that  the'  afinreement  was  otherwise ',  nor  is  '  Buckler  v. 
such  evidence  admissible,  unless  for  the  purpose  of  JvSt'ioi 
showing  that  the  instrument  is  void  altpgeih^r^  as 
being  obtained  by  fraud  or  misrepresentation.    So 
where  a  promissory  note  is  made  payable  on  de- 

(11)  Wkare  there  was  a  reference  oC  all  matters  in  difier* 
ence,  and  the  arbitrators  made  an  award  as  to  all  matters  which 
the  parties  brought  before  them;  it  was  heM.  that  thie  did  not  pre- 
cluoe  them  from  showing  that  there  were  otner  matters  which  had 
not  been  disjbuted  before  the  arbitrators.  Jtavee  v.  Farmer^  4  T. 
Rep.  146.  But  in  a  subsequent  case,  wher^  one  party  con- 
tended that  he  was  entitled  to  a  deduction  arisinc  out  of  the 
verv  transaction^  the  Court  of  King's  Bench  held  he  could  net 
daim  it  afterwards^  though  he  did  not  submit  it  to  the  arbi- 
trator at  the  tune.  Smith  t.  Joknmmy  1 5  East/  213.  We  had  be- 
fore occasion  to  notice  the  like  decision,  as  in  Ravee  v.  Farmer,  in 
the  (5ase  of  a  judgment,  where  the  idaintifr  had  not  g^ven  the 
whole  of  his  demand  in  eyidence  before  the  Jury.  Vide  ante,  3ft. 
Another. exception  to  this  rule  is  the  date  of'^the  deed,  whkh  is 
never  conctesive  as  to  the  time  of  delroeryy  from 'whiieh  alone  the 
dft^  tdLes  its  operatien;  for  it  is  orien  to  the  pftrty  in  all  cases  ti^ 
show,  that  the  deed  was  executed  oii  a  day  ^bfrerent  from  that 
whe^n  it  appears  to  bear  date.  Shep.  Touch.  79.  RaU  v. 
CoK^ove,  4  Easty  477* 

mand^ 
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Ch.  II.  8. 5.  mand,  evidence^  cannot  be  admitted  to  show  that  it 
Eridanathn  of  was  not  to  be  paid  till  after  the  death  of  the  maker  ^ 
^^*^'  But  if  an  ambiguity'  arise^  it  may  be  estplained  by 
>  Woodbridge  evidence,  though,  in  this  case,  a  distinction  has  been 
V.  Spoonery  made  between  what  is  called  a  latent  amhigtdty,  and 
Ald??33^        that  which  is  not  so.    The  latent  ambiguity  is  that 

which  does  riot  appear  on  the  face  of  the  instrument, 

where  every  thing  seems  right  and  clear,  but  the 

meaning  being  rendered  uncertain,  by  the  proof  of 

some  fact,  the  law  permits  the  removal  of  the  doubt 

by  the  Uke  evidence. 

And,  therefore,  where  a  testatrix  devised  her  estate 

Newman  1      ^  ^^^  cousin,  John  Cluer,  there  being  both  father 

Black.  60.        and  son  of  that  name,  parol  evidence  was  admitted 

5  (^^^.^  P.  ^^  show  that  the  son  was  the  person  meant  * ;  and 

*Doe  dem       where  a  devise  was  made  to  one  by  the  name  of 

Cooke 9. Dan-  Mary,  whose  name  was  Elizabeth*,  this  also  was 

ven,7£ast,     permitted  to  be  cleared  up  by  parol  evidence  (o); 

for 

(0)  Thamoi  dem.  Eaou  t.  Thomat,  6  T.  Rep.  671.  The  tes- 
tator, after  several  devises,  proceeded  thus:  Item,  I  give  to  my 
lour  daughters,  Margar^,  Anne^  May,  and  ElizabMy  one  shilling 
each :  item,  I  dve  to  my  three  ^rand-children  of  XiantetBoy,  Jime, 
Eligabethy  and  Elinor,  40  /.  each :  item,  I  give  to  my  erand-dau^t^r, 
Elinor  Emmt,  of  Merthfr  parish,  40  T:  item,  1  devise  to  my 
osAMD-OAUOHTEE,  May  Thomoi,  of  Llech LLOYD  IN  Mebthyr 
PABI8H,  the  reversion  of  the  house  in  Waler-street,  &c.  At  the 
time  of  his  death,  the  devisor  had  a  grand-dau^ter  named  SUnor 
Evau,  who  lived  in  Llechlloyd  in  Merthwr  parish,  and  a  g^at^ 
grand-daug|)ter,  Mary  Thamm,  an  infant  of  about  the  age  of  two 
years,  the  grand-dau^terof  his  eldest  daughter,  Margmtt,  by  her 
second  husband,  J<^  I%amas,  being  the  omv  person  of  that  name 
in  the  family ;  but  it  appeared  that  she  lived  at  Grtetfucmtk,  in  the 
parish  of  Uangam,  some  miles  fimn  Merthyr  parish,  in  which 
latter  parish  she  had  never  been  in  her  life.  At  the  trial,  the  plain- 
tiff's counsel  proposed  giving  parol  evidence,  to  show  a  mistake  in 
the  name  of  the  devisee,  that,  when  the  will  was  read  over  to  the 
devisor  by  a  Mr.  Philfy$,  who  drew  it,  and  who  is  since  dead,  the 
devisor  said  that  there  was  a  mistake  in  the  name,  of  the  woman 
to  whom  the  house  was  given;  that  PhUfyi  then  said  he  would 
recti^  it,  but  the  devisor  answered  there  was  no  occasion, as- 
the  place  of  abode  and  the  parish  would  be  sufficient.  To  this 
evidence  the  defendant's  counsel  objected,  contending,  that  thers 
was  not  that  ambiguitai  lateni  which  autherised  the  itceiving  of 

parol 
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fbjr  in  all  these  cases;  the  hair's  olyectiQn  arose  from    Ch.  II.  s.  5. 
parol  evidence,  and  therefore  parol  evidence  ou^ht    Ambiguities^ 

to  be  received  to  ainswer  it.    So  if  a  man  having  two   ' 

manors  called  Dale^  levy  a  fine  of  the  manor  of 

Dale\  without   further  description,  circumstances  'l^<>t'-Abr. 

may  be  given  in  evid^ice  to  prove  which  manor       ' 

■ 

parol  evideoce.    Bat  Xavrence,  J.  received  it,  subject  (o  the  opi- 
nion of  the  court|  as  to  its  admissihilityy  in  case  the  jury  shduld 
ie  of  opinion  'that  the  name  Mary  Tbimat  had  by  mistake  been 
inserted-  instead  %  of  JEZmor  Eoans;  but  the  Jury  bei^g  of  opinion 
that  there  was  no  such  mistake,  they  were  directed  to  find  tor  the 
defendant  on  the  first  count,  which  they  accordingly  did,  and  con- 
seqnendy  any  further  consideration  on  this  point  became  unneces- 
sai^.    The  defendant's  counsel  then  o£Perea  evidence  of  tlie  decla- 
rations, made  by  the  devisor  at  other  times  previous  to  the  making 
Us  will,  expressive  of  his  reprd  for  his  great^grand-dau^ter,  and 
of  his  intention  of  giving  ner  the  premises  in  question.     Tliis 
evidence  was  rejected  by  the  learned  judge,  who  thoogl^t  that 
nothing  dehors  the  will  could  be  received  to  show  the  intention 
of  the  devisor,  which  could  only  be  collected  from  the  words  of  the 
will  itself,  after  the  removal  of  any  latent  ambiguity  there  might 
be  in   the  description  of  persons,  or  other  terms  made  use  of 
in  the  will ;  and  the  jury,  under  his  direction,  found  for  the  plaintiff 
in  the  several  counts  on  the  demises  of  tiie  heirs  at  law,  on  the 
cround  that  the  devise  was  void  for  uncertainty  ^ving  the  de- 
fendant leave  to  move  to  enter  a  nonsuit.    A  motion  was  made 
accordingly,  but  the  rule  discharged,  on  the'grbund  that  the  parol 
evidence  which  was  properly  adnutted^  raisedthe  uncertainty,  and 
that  that  uncertainty  could  not  be  removed  by  declarations  made  by 
the  testator  Ions  before  the  inaking  the  will.    But  Lord  Kewfon 
there  said^  that  nad  these  dedantidns  been  made  at  tiie  time  of 
making  the  wiU,  he  should  have  thought  they  ought  to  have  been 
received  in  evidence.    So  where  a  testator  after  several  remainder 
devised  to  G.  H,  eldest  son  of  il.  and  his  children,  in  strict  Settle- 
menty  and  in  defenlt  of  issue  of  the  children  of  J.  K .  to  the  third  son 
of  ^.  with  the  like  limitations,  parol  evidence  was  admitted  of  the 
state  and  circumstances  of  the  testator's  family,  and- it  was  held, 
that  upon  such^  evidence  being  given,  it  became  a  question  of  fact 
for  the  jury,  whether  the  mistake  was  in  the  name  or  the  descrip-  • 
tion?     Voe  d.  Chevalier  v.  HuUwdte,  3  Bam.  &  Aid.  632. 

In  Lord  Wtdpole  v.  the  Earl  of  Chotnumdeley,  7  T.  Rep.  138,  the 
testator  bad  made  a  will  in  1753,  a^d  another  in  1756,  without  dis- 
posing of  his  personalty :  %  a  codicil,  (reciting  that  by  his  loat, 
miU  dated  in  1752  he  had  made  no  disposition  of  his  personalty,) 
he  disposed  thereof,  ^nd  appointed  executofs;  it  was  ruled  that 
there  was  no  such  latent  ambieaity  as  to  let  in  p^rol  evidence  to 
show  that  the  testatQr  intendedby  the  codicil  to  confirm  the  will  of 
1756,  and  not  to  republish  that  m  1752;  and  that  will  ^asthere- 
iore  determined  to  be  a  subsisting  will  at  the  time  of  his  death. 

I  was 
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'  Doe  dem. 
Freelando. 
Burt,  1  T. 
Rep.  701. 


waa  intended,  for  tlis  is  not  to  contradict  the  record, 
but  to  support  It  '•  And,  in  like  manner,  ivh^re  a 
man  having  a  house  in  Lojidon,  and  also  wine  vaults 
under  a  yard  belonging  to  it,  which  wine  vaults  were 
in  the  occupation  of  B.  and  held  as  a  distinct  tene- 
ment, demised  part  of  the  house  and  the  yard,  by 
the  description  of  *'  one  room  on  the  ground  flooo 
and  a  cellar  thereunder,  and  a  vault  contiguous 
and  adjoining  thereto,  together  with  the  ground 
whereon  the  same  now  stand,  and  together  with 
a  piece  of  ground  on  the  north  ^ide'  (being  the 
yard)  in  the  occupation  of  A"  he  was  not  estopped 
by  the  deed  from  showing  that  the  vaults  under  the 
yard  were  a  distinct  tenement,  and  not  included  in  the 
deed,  though  prima  fade  the  property  in  the  vault 
WQuld  pass  by  such  a  demise. 

In.  the  cases  cited  above^  of  two  estates  or  two  per- 
sons of  the  same  name,  or  a  mistake  in  the  name  of  the 
devisee,  we  may  observe  that  the  words  used  in  the 
instrument  were  clear  in  themselves,  butUiatthe  ex- 
trinsic circumstances  introduced  by  evidence  rendered 
the  meaning  so  uncertain,  as  to  dep^ve  the  instnupent 
of  any  operation  whatever,  and  therefore  further  evi- 
dence was  admitted  for  the  purpose  of  preventing 
i(  from  being  wholly  inoperative.  But  where  the 
extrinsic  circumstances  do  not  go  to  that  extent,  and 
there  is,  notwithstanding,  the  doubt  they  create  a 
sufficient  estate  to  satisfy  the  words  of  the  instru- 
ment according  to  one  meaning  of  the  description, 
collateral  evidence  is  not  admissible  to  show  that 
the  grantor  or  testator  meant  to  use  the  description 
Bacon's  Max-  in  a  more  extended  sense.     Lord  Bacon  commenting 

on  the  maxim  ''  Non  accipi  debent  verba  in  denu)t^ 
trationem  faham  qua  competunt  in  Umitationem 
veramf^  says,  ^'  If  I  have  some  land  whi^rein  all 
these  demonstrations  are  true,  and  some  wherein 
part  are  true  and  part  false,  then  shall  they  &e  in- 
tended 
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tended  words  of  true  limitation  to  pafls  only  thote    Gfa.  II.  9.  $, 
lands  wherein  all  the  circumstances  are  true."    Se-    JmhiguUkiy 
veral  cases,  some  in  ancient  times  and  others  of  more 
recent  date,  hare  occuired  on  this  point;  and  as  the 
latter  have  undergone  nmch  discnsston,  I  shall  only 
refer  to  them.  In  one  ■  a  testator  derised  his  "  estate  *  Whitehead  , 
at  LeeshiU,  in  the  county  Of  Wilts,  and  Heame  and  ^  ^^^  ^1' 
Bucklandy  in  the  county  of  Kent."     At  the  time  of 
making  his  will  he  had  lands  in  Heame  and  other  pa^      ^ 
rishes  in  Kant,  which  he  had  purchased  at  the  same 
time.    It  was  proposed  on  the  part  of  the  devisee  to 
prove  that  the  testator  used  to  call  all  the  land  by  the 
general  description  of  his  Heame  Estate,  and  that  he 
had  sold  Buckland  before  his  death,  and  this  for  the 
purpose  of  showing  that  he  meant  the  lands  in  thd 
other  parishes  to  pass.   The  Court  of  Common  Pleas 
was  divided  on  the  cpiestion,  Whether  this  evidence 
was  admisBtble  ?  but,  on  a  writ  of  error,  the  House  of 
Lordb  decided  it  was  not.    In  a  subsequent  case  *,  '  I>o«  don. 
Ae  testator  devised  his  ''  estate  of  Ashton,**  and  ft  oxendon^  ** 
being  proved  that  he  having  a  maternal  estate,  com-  3  Taunt.  147. 
prehending  a  manor,  capital  (arm,  and  lands  in  that 
parish,  and  several  other  estates;  some  in  the  adjacent 
parishes,  and  some  ten  and  fifteen  miles  distant,  evi- 
dence was  offered  to  prove  that  he  was  accustomed  to 
call  d}  his  maternal  estate  by  the  general  description 
of  his  "  Ashton  Estate,"  for  the  purpose  of  raising 
an  inference  that  he  meant  to  devise  the  whole  by 
that  name;  but,  on  solemn  argument,  it  was  held, 
diat  this  evidence  was  inadmissible.  Again',  where  'Doedem. 
Ae  testator  devised   «  aH  tiie  estate  and  interest  ^rowne  v. 
which  he  had  or  could  claim  either  m  possession  or  3  Mau.  &  Se). 
reversion  of  or  in  any  lands,  tenements  or  heredi-  *75- 
taments  at  Coscomb ;  it  was  holden,  that  evidence 
was  not  admissible  to  show  that  another  estate,  not 
at  Coscomb,  was  formeriy  united^  and  had  been  ever 
since  enjoyed  with  the  estate  at  Coscomb,  Tor  the 

I  2  purpose 
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Ch.  II.  s.  5.    purpose  of  proving  that  such  estate  passed  under  the 

AmbiguUks,    devise. .  In  another  case%  a  person  being  seised  of  a 

^^^'        messuage  and  lands  in  a  parish,  and  of  a  messuage 

,  Doe  jgQ^        and  lands  in  the  hamlels  of  B.  and  C.  in  the  same 

Tyrell  V,  Ly-    parish,  which  he  had  purchased  of  A.  let  the  whole 

5^5^'^^'*^^'  to  a  tenant  at  one  entire  rent;  and  having  other 

lands  allotted  to  him  under  an  inclosure  act,  in  lieu 
of  airother  lands,  except  two  acres  and  a  messuage, 
which  remained  as  before^  all  which  the  tenant  con- 
tinued to  hold  at  the  same  rent,  devised  ''  all  his 
messuage,  farm,  lands  and  premises,  with  the  appur- 
tenances, situate  in  the  hamlet  of  JB.  which  he  had 
lately  purchased  of  Jl ;"  and  in  this  instance  also  the 
court  held  that  the  lands  in  the  hamlet  of  C.  did  not 
pass,  and  that  evidence  dehors  the  will  (viz.  a  notice 
to  quit,  describing  all  the  premises  as  in  C.)  to  show 
that  he  intended  to  pass  all  the  lands  which  he  pur- 
•  D06  denr.      chased  of  A.  was  inadmissible.    Again  *,  where  a 
Biown,  II       testator  devised  to  his  wife  all  his  wines  for  house- 
£a8t,  441.       keeping;  in  addition  to  the  settlement  he  made  her 

upon  his  copyhold  estate ;  and  to  A.  the  rents  and 
profits'  of  his  new  inclosed  ^reeAoU  cow  pasture  close, 
in  North  CoUingham,  during  his  life  ^  and  then  to  two 
nephews  all  his  personal  estate,  to  be  divided^  &c. ; 
and  after  the  decease  of  his  wife  he  devised  to  the 
same  two  nephews  all  his  fumitive,  plate,  &c.  and 
all  his  copyhold  estate  in  'North  and  South  CoUingham,. 
and  all  other  his  personal  estate,  to  sell  and  divide 
among  his  nephews  and  nieoes  -"  in  this  case  also 
the  court  held^  that  extrinsic  evidence  bould  not  be 
received ;.  that  the  settlement  on  the  wife  included 
a  certain yreeAo/</  close  mistakenly  there  enumerated 
as  one  of  several  copyhold  closes  settled,  the  bounds 
.  of  which  were  no  longer  distinguishable  from  those 
of  the  freehold,  for  the  purpose  of  showing,  that  by 
the  devise  of  all  his  copyhold  estate,  after  his  wife's 
decease,  the  freehold  close  in  question  .passed  as 

part 
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part  of  the  real  estate  in  Bettlement  on  his  wife.   The    Ch.  II.  s.  5. 
court  also  held,  that  as  the  settlement,  was  not  evi-    -^mbigttUiety 
dence,  so  neither  were  other  instruments  and  papers  _ 
not  referred  to  in  the  will ;  as  ist,  a  bond  of  the  same 
date  as  the  settlement,  and  in  aid  of  it,  speaking  only 
of  copyhold  to  be  settled;  2dly,  the  rough  draft  of 
the  settlement  altered  by  the  testator;  sdly,  a  book 
endorsed  **  Collingham  Estate  Survey/'  kept  with 
the  muniments  of  his  property,  and  including  the 
freehold  in  question,  without  distinguishing  it  from 
tile  copyhold  closes ;  and  4thly,  a  rental  kept  in  the 
same  place,  on  which  was  endorsed  by  the  testator, 
that  all  the  rents  of  the  copyhold  lands  in  North  and 
South  Collingham,  were  settled  on  his  wife  for  life. 
The  reason  assigned  for  this  last  decision  was,  that 
there  was  no  ambiguity  on  the  face  of  the  will,  the 
testator  having  estates  in  North  and  South  Colling- 
ham, to  answer  the  description  in  it;  nor  was  there 
any  reference  from  the  devise  in  question  to  the  set* 
tlement,  but  by  connecting  it  with  the  antecedent 
devise  to  the  wife,  and  there  was  no  such  necessary 
connection. 

There  is  another  class  of  cases  which  must  be  dis- 
tinguished from  the  preceding,  not  so  much  on  the 
subject  of  admissibility  of  evidence,  as  on  the  con- 
struction of  the  instrument  itself.  The  cases  last 
cited  are  those  where  there  was  one  description  of 
the  thing  granted  or  devised,  which  it  was  necessary 
to  take  altogether  for  the  purpose  of  its  construction. 
Those  now  under  consideration  are,  where  there  is  a 
sufficiently  clear  description  at  first,  but  some  unne- 
cessary words  are  afterwards  added.  The  distinction 
which  has  been  made  between  these  two  descriptions 
of  cases  is  this,  viz./*  where  the  grant  is  in  general 
terms,  the  addition  of  a  particular  circumstance  w^U 
operate  by  wiy  of  restriction  and  modification,  but 
where  there  is  a  grant  of  a  particular  thing  once 
sufficiently  ascertained  by  some  circumstance  be- 

13  longing 
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Ch.  II.  6. 5.  longing  to  it,  the  addition  of  an  allegation  mistaken 
JndfigmtkSf  qx  false  respecting  it,  will  not  frastrate  the  grant ';" 
"^  or,  as  it  has  been  rather  more  quaintly,  though  not 


>  Roe  dem.  ^^^^  intelligibly,  expressed,  that ''  the  sentence  being 
Connolly  v.  perfect  before,  the  subsequent  words  shall  be  taken 
5^u5i.        ^  words  of  suggestion  and  affirmation,  azul  not  of 

restriction  or  limitation*/'  Thus,  where  a  grant  wav 
53^.  26.  '     made  of  all  tithes  belonging  or  appertaining  to  the 

grantor  within  a  particular  parish,  and  then  followe4 
"  all  which  were  lately  in  the  possession  of  Maigaret 
Peto,  widow,  deceased  \"  all  the  tithes  within  the 
rectory  were  holden  to  pass,  though  none  of  them 

*  Vicars  Cbond  had  been  in  the  possession  of  Marguret  Petp'.  So 
of  Litchfield  r.  yfi^^^e  a  testator  devised  all  his  farm  called  TroKuea 

Ayres  and  ^ 

others,  Ibid.  Farm,  in  the  occupation  of  A.  C;  and  it  appeared 
Sir  T.  Jones,     i\^^i  Qjjy  p^jt  of  the  land  so  called  was  in  such  occU* 

pation,  it  was  holden  that  the  rest  of  the  land  passed ; 

•  and  evidence  was  admitted  of  a  notice  to  quit,  given 

to  a  third  person,  who  held'  part  of  the  lands,  of 

which  the  lands  so  holden  were  described  as  part  of 

« Goodtitle       and  belonging  to  Trogues  Farm  ♦•    In  another  case  * 

r-TouS^m^"*  the  testator  devised  all  her  "  Britton  Fejrry  estate,''^ 

1 M.  &  S.  agg.  and  all  the  manoirs,  &c.  thereto  belonging,  and  of 

*  Doe  dem.  which  the  same  consisted  with  the  appurtenances ; 
Jersey  1  Bam.  ^^^  afterwards  devised  to  another  person  another 
&  AM.  550.      estate,  adding,  *^  which  as  well  as  my  Britton  Ferry 

ests^te,  is  situate  in  the  counly  of  G.)"  and  tine  court 
held,  that  the  latter  words  did  not  restrain  the  former 
general  devise  of  the  Britton  Ferry  estate,  but  that 
all  land  known  by  that  description  passed,  though 
locally  situate  in  another  county.  In  this  latter  case 
it  was  strongly  contended,  that  even  without  the 
subsequent  words,  '*  in  the  county  of  G."  the  words 
''  Britton  Ferry  estate ''  nece^arily  confined  the  de-* 
Ante,  115.       vise  to  such  land,  as  was  within  the  parish  of  Britton 

Ferry,  and  were  inr  etfect  the  same  as  ^*  my  estate  of 
Ashton,"  which  was  the  expression  in  Chichester  v. 
Oxendon ;  but  the  court  held  otherwise,  saying,  that 

the 


l3ie  words  ''  Britton  Perry  estate/'  was  6  desoription 
by  namtf  whereas  the  words  ''  estate  of  Ashtoti"  was 
descrifition  by  placd 

By  the  established  rales  of  all  courts,  whether  of 
legal  or  equitable  jiirisdictioti,  some  facts  are  pr^ 
Stttned,  though  not  expressly  proved ;  but  as  such 
ffresumptions  only  prevail^  when  there  is  no  eivtdenc^ 
to  rebut  them,  we  have  before  seeh  that  rery  slight 
evidence  wfll  be  sufficient  for  diat  purpose  j  and 
though  these  presumptions  arise  from  the  usual  cod* 
Mruction  of  a  deed,  or  oth^  written  instrument^  yet 
e^denee  will  be  received  for  the  purpose  of  showing 
that  the  general  presumption  is  not  appUcable  in  the 
particular  instance.  Therefore  where  A.  devised 
400/.  io  his  wife,  and  made  her  executrix  without 
disposing  of  the  surplus,  Lord  Chancellor  Hardwicke 
admitted  parol  evidence  to  show  tha;t  the  intention 
of  the  testator  was,  that  his  wife  should  have  it  ^  for 
there  was  no  ambiguity  in  the  will,  nor  was  it  to 
idier  the  apparent  intention  of  the  testator.  By  lati^ 
^he  was  entitled  to  the  surplus  as  executrix,  and 
dierefore  the  evidence  was  admitted  only  to  rebut 
Ae  tule  of  equity,  which,  in  such  cases,  divides  the 
residue  amongst  the  next  of  kin,  ootrtrary  to  the 
general  rule  of  law;  But  in-  Broitn  v.  Sdwyn^  th^ 
testator  having  expressly  devised  the  residub  td  both 
his  executors,  one  of  whom  aWed  him  monfey  on  a 
bond,  parol  evidence  that  the  testator  meatit  to  ex^ 
tinguish  the  bond  debt  was  rejected,  because  that 
would  helve  been  to  hav^  sAt^ed  the  apparent  ii^tent, 
find  not  simply  to  have  rebutted  an  equity. 

in  like  manner^  when  a  man  levies  of  fiiie,  and  no 
deed  is  made  to  declare  the^use^  t^e  law  prestnnei^ 
that  he  did  it  only  to  secure  his  estate^  and  it  enures 
to  Ms  own  use ;  but  patrol  Evidence  has  been  admitted 
to  rebut  this  presumption,  and  vest  the  estate  in  the 
conusee ;  though  by  the  statute  of  frauds  uses  to 
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third  peraong  jooust  be  declared  by  writing,  signed 
by  the  p^rty.  So  where  a  m^n  makes  his  will,  and 
afterwards  marries  and  ha^i  a  child,  Ae  law  pre^ 
suming  that  no  one  would,  in  such  circumstances, 
wish  his  will  made  before  marriage  to  stand,  oon-^ 
siders  it  as  revoked,  or  more  correctly  spiBaking 
(as  Lord  Kenyon  said,  in  LancaMre  v.  Lancashire^), 
it  presumes  a  tacit  intention,  when  a  man  first  makes 
his  will,  that  it  shall  not  stand  in  such  case ;  this 
presumption,  it  has  been  held^,  may  be  rebutted  by 
parol  evidence,  though  it  could  not  be  enforced  by 
it'.  But  where  a  man,  after  having  made  a  will, 
executes  deeds,  by  which  he  takes  a  new  estate, 
parol  evidence  cannot  be  received  to  -show. that  the 
testator  meant  his  vrill  to  continue,  becausethe  will 
is  not  revoked  on  the  ground  of  intention,*  but  by. 
the  statute  of  wills  could  never  operate  on  any  estata 
acquii^d  after  it  was  made. 

The  ambiguUas  patens,  viz,  that  which  arises  on 
the  face  of  the  deed  or  will  itself,  is  (it  is  said)  never, 
helped  by  averment  or  parol  evidence ;  for,  says  Lord 
Bacon,  that  were  in  eflfect  to  inake  that  piuss  without 
deed,  which  the  law  appoints  shall  not  pass  but  by 
deed.  It  is  necessary  for  us  -to  attend  carefully  to 
this  reas<m;  to  enable  us  to  distinguish  between  cases 
which  will  otherwise  seem  to  clash  with  each  other ; 
for  though  it  is  generally  true  that  in  cases  where 
nothing  would  pass  by  parol,  no  evidence  of  an  er-. 
pressed  intension  can  be  received  to  explain  an  am- 
biguity on  the  face  of  the  instrument,  and  thereby  to 
make  that  valid  which  of  itself  would  not  avail ;  yet 
I  cdnceive  that  in  other  cases,  both  species  of  am- 
biguity are  open  to  ei^planation  by  parol  evidmce. 
Thus,  if  in  a  case  where  no  written  contract  is  re- 
quired, the  parties  execute  a  written  paper^  containing 
merely  the  general  heads  or  minutes  of  an  agreement, 
parol  evidence,  not  inconsistent  with  the  writing,  is 

allowed. 
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fdl^WAdyffbr  the  purpose  of  enabling  a  court  .of  Jos'-    Oj.  n.  s.  5, 
tiee  to  put  a  conatruotion  upon  it.   This  occurs  daily    JMbiguitiei, 
in  the  case  of  policies  of  insurance. and  .other  mer-       i^^nt. 
cantile  contracts,  where  the  usage  of  a  particular    •""""~~— ^ 
trade  is  receiyed  as  .explanatory  of  the.  written  in- 
strument '•    So  where  a  conyeyance,  which  takes  its  'Chaurapd  v. 
operation  from  the  statute  of  uses,  has  in  the  grants  P^.l^K  * 
ing  part  all  the  necessary  fonnalities  to  give  it  effect,  Cas.  43. 
but  the  coQsideration  is  not  particularly  expressed, 
(the  deed  ouly  stating  divers  good  causes  said  con- 
sideifttiws  *,)the  grantee  may  prove  the  consideration  '  Shep.  Touch, 
actually  paid;  and, in  like  manner,  if  money  be  the  ^^^'  ^^^' 
only,  consideration  stated  on  the  deed,  it  may  be 
shown  that  a  marriage  between  the  parties  also 
formed  part  of  the  .consideration;  for  this  stands 
with  the  deed,  and  is  not  contradictory  of  it '•    So  '  >  ^o*  ^T^^- 
where  a  conveyance  was  said  to  be  in  consideration 
o{,^8rL  a  parish,  on  a.  question' of. settlement,  was  pei^ 
mitted  to  show  that  30/.  was  the  sum  actually  paid^*.  *  Rex  v.  lah^^ 
On  the  contrary^  in  cases  within  the  statute  of  frauds,  Scammofiden 
which  requires  that  the. contract  shall  be  in  writing,  31*.  Rep.  474- 
if  the  writing  .do  not. clearly  express  what  the  con- 
tract is,  so  as:  to  enable  a  court  of  justice  to  put  a 
construction  upon  it,  without  the  aid  of  parol  testi-  Vide  post, 
mony,  the  whole  is  a  nullity ;  for  the  admission  of  1-^^^*  ^^  J 
parol  testimony  in  this  case,. to  support  a  contract 
not. valid  in  itself,  .would  be  attended  with  all  the 
mischief,  which  the  statute  was  calculated  to  pre- 
vent.. 

In  the  eas6  of  a  will  where  the  devisee's  name  was      [117   1 
totally  omitted,  parol  evidence  to  show  who  was  'Bailisand^ 
meant,  was  rejected  ^ ;  but  where  a  clerk  was  pre-  Atto^y^e- 
sented  to  a  church,  and  instituted,  and  a  blank  left  neral,  Bui. 
in  the  bishop's  register  for  the  name  of  the  patron,  ^ '^^^ 
this  omission  was  permitted  to  be  supplied  by  parol  s.C. 
testimony ^,  for  the  presentation  might  have  been  by  'Bishop  of 
parol,  and  therefore  it  was  not  in  effect  to  make  that  ^^^'^' 

pass  WUs.  315. 
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Ch.  II.  8. 5.    pass  by  parol,  whidb  tlie  law  raqnirai  to  be  done  if 

AwMgukiet,    writing,  as  would  Jiave  been  the  case  if  the  like  eri- 

fatau.       ^eQ^^  iijii}  be^Q  admitted  to  supply  die  blank  left  in 

the  will. 

But  courts  of  justice  are  in  all  cases  extremely 
cautious  in  admitting  parol  evidence  to  supply  or 

a  Black.  1349*  explain  a  written  instrument.    It  never  ought  to  be 

sufiered  to  explain  away  or  contradict  an  explicit 

Preston  V.        agreement,  for  that  is  in  effect  to  vary  it ;  and,  there- 

Merceau^lbid.  |^^^  where  there  was  an  i^eement  for  a  lease  of 

twenty-one  years,  at  a6/*  per  annum,  the  lessor  was 
not  permitted  to  prove  that  the  lessee  was  also  to 
X  pay  a  sum  of  2/.  125.  6d.  a  year  to  the  ground  lahd^ 
lord ;  but  it  was  said,  in  this  case,  that  collateral 
matters,  about  which  the  agreement  was  silent,  as 
that  the  landlord  was  to  repair,  or  tho  like,  might  be 

Rex9.Iiihfibii>  guppUed  by  parol  evidence.    8a  where  an  agreement 

ants  of  Lain-  11  •        <■       ^  it       • 

don,  8  T.  Rep.  ^^  made  between  two  persons  m  the  following 

379-  Words : ''  I.  J.  Jf •  do  hereby  agree  with  J.  0.  to  setvfe 

nie  three  years  to  learn  the  business  of  a  dttrpenter : 

.  I  iiB  ]  the  first  year  to  have  l$,  ^d^  perday^  the  seoond 
year  i^.  6d:  per  day,  the  fliifd  year  ii«  lod.  per 
day,  Bi  witness  my  hand;'*  which  agreement  was 
ai^ed  by  both  parties ;  it  was  hehl  to  be  competent 
to  a  parish,  when  J.  Cs  settlement  came  in  question, 
to  prove  by  parol  that  at  the  tkne  of  signing  the 
agreement^  J.  C.  agreed  t6  give  J.  M.  three  guineas, 
«nd  that  be  was  not  to  be,  and  in  ftict  never  was  em- 

Lawi^e  J.**^  ployed  in  any  other  work  than  that  of  a  carp«Mer; 

for  tUs  evidence  did  not  contradict  the  agreement, 
but  was  given  to  ascertain  a  fact  collateral  to  it,  in 
order  to  explain  the  inte^on  of  the  parties ;  the  in.. 
Strument  being  in  some  measure  equivocal  whether 
he  was  to  be  an  apprentice  or  a  servant. 
L  ^  ^  9  J  Another  distinction  may  also  be  made  as  to  th^ 
ambigititas  patefiSy  and  that  is  in  the  case  of  ancient 
instruments ;  for  if  doubts  arise  as  to  the  construc- 
tion 
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tton  and  meaning  of  tboai»  the  unifonn  ofiage  wl^oh    Ch.  n.  s.  2^ 
has  prevailed  vnder  them  is  received  as  evidence  of   -^mb^putki, 
the  original  intoition  of  the  parties*    Loifd  Cokey  im       f^'^^^* 
one  place^    says,    that  contemporanea  expositio  est  ainstii. 
fortissima  in  lege^  but  it  is  plain  that  this  was  said 
only  with  reference  to  the  opinions  and  writings  of 
contemporary  lawyers  on  an  anci^it  statute,  and  not 
as  to  the  usage  of  the  parties ;  but  in  another  place 
speaking  of  claims  under  old  charters  before  justices 
in  eyre,  he  says,  *^  If  the  words  were  general,  and  a  Ibid.  a8a. 
continual    possession    pleaded    of   the    franchises 
daimed;  ot  if  the  claim  were  by  old  and  obscure 
wordSf  and  the  party,  in  pleading  them,  expounding 
them  to  the  court,  and  averring  continuai  possession 
according  to  that  expdsition^  the  entry  was  itiqtiratvr 
super  possemonem  et  tisum,  which  he  adds,  I  have 
observed  in  divers  records  of  those  eyres  according 
to  the  old  rule  optimus  interpres  rerum  usus ;  and  it  is 
said  by  the  court  in  Vaughan,  i6g,  that ''  where  the      [  1^0  ] 
penning  of  a  statute  is  dubious,  long  usage  is  a  just 
medium  to  expound  it  by ;  (or  jus  et  norma  loquendi 
is  governed  by  usage,  and  the  meaaiing  of  things  ' 

spoken  or  written,  must  be,  as  it  hath  constantly 
been  received  to  be,  by  common  acceptation." 

The  first  instance,  however^  which  I  find  of  Uus 
doctrine  haying  been  acted  upon,  is  in  the  case  of  ,^.     *^  ' 
the  Attomey^General  v.  Parher  %  where  the  right  of  Winstanley,  '3 
election  being  given  by  a  4eed,  foi^nding  a  charity^  J[-  ^P-  ^79- 
to  parishioners  and  inhabitants^  Lord  Hardmcke  ad*  leyflbid.  a88. 
mitted  evidence  of  the  usage  for  all  housekeepers  to  ^^  ^*  ^^ 
vote,  as  explanatcHry  of  the  words  parishioners  anc|  Rot*8io.  ' 
inhabitants.    The  same  kind  of  evidence  has  been  Rex  v.  Vario, 
received  in  many  subsequent  cases*  depending  on  3Wh*^i 
the  construction  of  charters,  and.  in  the  last  which  Gaitbam, ST. 
recurred',  the  usage  was  much  relied  on  by  the  I^p-3B8.Vide 
court  in  forming  their  decision.    In  that  case  Lord  Osboame,  4 
Kemfon  said,  that  both  private  deeds  and  the  king's  ^^^9  3^- 

ckarlers 
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€h.  II.  s.  5*    charters  might  be  expounded  by  the  usage  which  had 

AmbiguUksy    taken  place  under  them;  and  accordingly  we  find 

v_  that  on  a  question^  whether  a  covenant  for  renewal 

in  a  lease  should  be  deemed  to  be  a  covenant  for 
» Cooke  V.  perpetual  renewal,  or  only  for  one  other  lease'^ 
^  '  Cowp.  evidence  of  several  former  renewals  was  received  as 

the  construction  which  the  parties  themselves  had 
put  on  the  preceding  leases,  and  6f  their  intention 
[  121  ]      at  the  time  of  granting  that  in  question.    The  doc- 
trine of  this  latter  case,  however,  has  been  since 
'Ba;|rnham  V.    questioned;  and,  on  a  similar  case*  coming  before 
pi^,*3  Ves.      iiord  Alvanleyy  when  Master  of  the  Rolls,  his  lord- 
juD.  295.  ship  said  he  strongly  protested  against  construing 

legal  instniments  by  the  equivocal  act  of  the  parties 
and  their  understanding;  and  the  late  Master  of 
the  Rolls  (Sir  William  Grants)  in  a  still  later  case 
of  the  same  description,  concurred  with  him  in  that 

•  Mwre  1?.  Fo-   opinion '• 

3^.  -   *       In  another  case^,  which  came  before  Lord  EldoHy 

^I&saldenv.      as  Chancellor,  his  lordship  said,  ''he  should  state 

May,  9  Ves.     his  opinion  with  great  reserve.     It  was,  that  in 

jun.  325.  ^^  ^^^  would  it  be  competent  to  bring  upon  the 

/record  the  fact,  with  reference  to  the  former  leases, 

as  explaining   the  contract  contained  in  the  last 

lease ;"   but  as  such  evidence   had    been    stated 

and  relied  on  in  the  case  of  Cooke  v.  Booth,  his 

lordship  retained    the  bill  for  twelve  months,  vrith 

liberty  for  the  plaintiff  4o  bring  an  action  on  the 

covetiant.    An  action  was  accordingly  brought  in 

•Same  parties,  the  Court  of  King's  Bench  ^,  and  the  plaintiff  averred 

'        '  ^*     in  his  declaration,  that  the  covenants  in  the  deed 

*'  corresponded  widi  those  expressed  in  various  other 
leases  before  then  successively  made  and^executed 
on  renewals  from  time  to  time  granted  at  the  like 
yearly  rent,  and  in  consideration  of  the  like  sum 
paid  in  nature  of  a  fine  upon  any  such  renewal"  The 
constraction  of  the  deed,  as  affected  by  the  former 

deeds^ 
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deeds,  was  argtied  at  considerable  length,  on  a  de-    Ch.  11^  b.  5^ 
murrer  to  the  defendant's  plea.    On  the  words  of  the  *  Ambigmtietf 
covenant,  the  court  were  of  opinion  there  was  no        ^'"^  ' 
covenant  for  perpetual  renewal.    On  thje  effect  of  the 
averment.    Lord    EUenborough,    in    delivering   the 
opinion  of  the  court,  said,  that  though  the  case  of 
Qwke  V.  Booth  was  very  analogous  to  the  present, 
yet  there  was  a  distinction  between  them.    In  that  ' 

case  the  series  of  successive  renewals,  from  the  first 
downwards,  was  uniform  and  tuArobm ;  whereas,  in 
the  present '  case,  it  was  only  alleged  that  the  iHjfve- 
nant  corresponded  with  those  in  various  other  leases 
successively  made;  which  allegation  as  to  various 
other  leases  might  be  true,  although  there  should 
have  been  several  instances  to  the  contrary.  His 
lordship  added,  that  the  fact  stated  respecting  the 
successive  renewals  being  so  materially  difl^rent,  this 
case  could  not  be  governed  by  Cooke  v.  Booth,  even 
"  if  it  were  competent  in  aoy  form  of  action  to  bring 
upon  the  record  the  fact  with  reference  to  JPormer 
leases,  as  explaining  the  contract  contained  in  the 
last  lease,"  upon  which  point  very  great  and  serious 
doubts  had  been  entertained,  and  which  it  was  not 
necessary  then  to  decide.  A  writ  of  error  was  aftei^  3  Bos.  &  Put 
wards  brought  and  the  case  argued  in  the  Exchequer  ^^ 

Chamber,  when  the  judgment  of  the  King's  Bench- 
was  affirmed,  and  Lord  C.  J.  Mansfield,  in  delivering 
the  opinion  of  the  court,  said,  that  the  renewals 
which  had  taken  place  could  not  be  used  by  way  of 
argument  on  the  occasion.  It  was  true  that  siu^ilar 
renewals  were  allowed  to  operate  upon  the  judgment 
of  the  court  in  Cooke  v.  Booth,  but  that  was  the 
first  time  that  the  acts  of  parties  to  a  deed  were  ever 
made  use  of  in  a  court  of  law  to  assist  the  construc- 
tion of  a  deed'.  Suppose  the  original  lessor  to  have 
declared  in' the  presence  of  fifty  witnesses  that  he 
intended  to  bind  himself  by  the  lease  to  a  perpetual 

renewal, 
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Ch.  II.  8. 5.    renewal,  his  deckration  could  not  have  been  allowed 

J$iAigiiiik$f    to  alter  the  construction  of  ihe  lease  itself.     If  so, 

^'^^^'        why  should  the  subsequent  renewals,  which  are  not 

evidence  either  so  strong  or  so  unequivocal  as  the 

d^laration  of  the  lessor^  be  allowed  to  alter  the 

construction? 

Deed  thown         Cases  oi  fraud f  do  not,  as  was  observed  before, 

XffrmdT^^    fell  within  the  principle  on  which, parol  evidence  is 

rejected ;  and  therefore  parol  evidence  may  be  pro- 
duced to  show  diat  an  instrument  was  stated  to  the 
maker  of  it  to  be  a  different  thing  from  what  it  really 
was ;  as  where  a  deed  is  falsely  read  to  a  grantor. 

Doe  dem.         So  where  a  testator  luLving  made  one  will,  afterwards 

W  tX.  T^  "'''*^'  *^  proTOiOBs  of  which  were  widely 
147.  diflerenty  parol  evidence  tiunt  the  testator^  at  die 

time  of  the  execution  of  the  second  wiU^  inquired 
whether  it  was  the  same  as  the  former^  and  was  an- 
aWiQ^4  io^the  affimative^  waa  held  to  be  admissiUe^ 
for  tins  did  not  go  ixr  contmdict  liiat  which  was  al- 
lowed to  be  a  vafid  inatamnent^  but  to  set  it  asida^ 
altpgefiheCy  as.  being  obtained  by  fioand   and  im»- 
position., 
Shep.  Touch.        |^^  though  in  general  an  averment  shall  not  be 
'        '         allowed  against  a  deed  that  there  was.  no  conside^- 
r^tion  given,  when  there,  is  an  express,  considemtien' 
Filmerv.  Oott,  Seated  upon  thei  deed,  yet  where  a.  deed  was  obtained 
^af!7o. ^^ '      ^^<le^  y^^  auApicioiifl  citcumstedoces,  and  appeared 

on.  the  fi^ce  of  it  to  be.  made  in  consideration  of  a 
qum  of  money  greatly  inadequate  to  the  value  of  the 
^tate  convieyed^  and  also  of  love  and  affection,  an, 
issue  was  directed  to  try  whether  love  and  aliection 
did  in  fa^t  form  any  parti  of  the  consideratioi^  and 
Wng  found  in  the  negative,  the  deed  was  set  aside : 
Claduonv.  while^  QQ  the  other  hand,  where  a  deed  was  made  to 
wm!^3.^      ^^  persons,  one  of  whom  was  not  related  in  blood 

tQ  the  grantor,  and  a  money  consideration  was  ex- 
pressed oa  the  face  of  the  deed,  the  Master  of  the 

Rolls 
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Rolls  i«:oiild  not  pennit  the  gmntors  to  show  that  Ch.  II.  b.  5. 

love  9jkd  affection  aho  formed  part  of  the  consider  ^^^^ 

ration;   and   Lord  Maccl^sfiel4  confirmed  tlie  d^  -^^ 

cree*    If  a  deed  be  founded  on  an  usurious  or  ot^ier  v^^Iq  3  ^  p 

illegal  consideratiopy  this  may  \>e  shown,  notwith^  i73< 
standing  the  deed  on  the  fape  of  it  is  perfectly  fair 
and  legal. 


CHAP.  III.  [  iaa  ] 

Qp   PAEOX   SVIDENCB. 

HAVING  bad  occasion  in  thc^  preceding  ohaptom»  Ch.  iii. 
to  mention  in  what  cases  parol  evidence  i^as  admis-  ■ 
s^ble ;  the  princip^  object  of  our  present  inquiry  will 
be,  what  persons  are  not  penaqitted  to  give  evidence, 
or  privileged  from  examination^  when  unwillj^g  tq  h^, 
called :  to  which  I  shaH  add,  a  few  obserratione  on 
t)ie  examinatiqn  of  witj^esses. 


SECTION  L 

Of  Persons  incompetent  to  give  Evidence,  by  reason  of 
the  BnbeaUty  of.  their  Vssdentandings. 

All  persons  who  are  examined  as  witniMses,  must   Ch.  III.  s.  1. 
be  fully  possessed  of  their  understandings  that  i^,     ^^^^^^^  4«- 
such  an  understanding  as  enables  them  to  retain  in^  *— ~^— 
memory,  the  events  of  which  they  have  been  wit-  Bui.  N.  P. 
nesses,  and  gives  them  a  knowledge  of  right  and  ^3- 
wrong.     Idiots  and  lunatics,  while  under  the  influ- 
ence of  their  malady,  not  possessing  this  share  of 
understanding,  are  excluded;  as  are  also  children  of     [  123  1 
so  early  an  age,  as  to  be  incapable  of  any  sense  of  ^-  I^^A  d- 
truth.     As  a  general  rule,  fourteen  is  said  to  be  the  ^^'  ^^  ^^• 

age 
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Ch.  III.  s.  1. 
Children, 


age  at  which  a  child  may  be  a  witness ;  for  then  all 
are  supf^osed  to  have  attained  a  competent  knowledge 
of  right  and  wrong ;  but  short  of  that  age,  the  re- 
ceipt or  rejection  of  his  testimony  must,  in  every 
case,  depend  upon  the  sense  of  religion,  and  appa- 
rent understanding  of  the  child,  when  examined  pre- 
vious to  the  oath  being  administered  to  him  (a).  A 
person,  deaf  and  dumb,  if  of  sense  to  have  intelli- 
gence conveyed  tb  him,  may  be  a  witness,  and  give 
his  evidence  by  signs,  through  the  medium  of  an 


Riitton's  Cas.   interpreter. 

Leach  Cio 


Cas.455* 


(a)  In  the  case  of  the  Xtftf  t.  Jhtoer$y'2  Stro.  70,  the  prison^ 
was  indicted  for  a  rape  on  a  chil^.  of  six  years  old,  and  Lord  C.  B. 
GUberi  refosed  to  admit  the  child  as  a  witness,  wherefore  the  pri- 
soner was  acquitted.  He  was  then  indicted  for  an  assault,  with 
intent  to  ravish,  and  the  indictment  coming  on  to  he  tried  before 
Raymond,  C.  J.  at  the  next  assizes  but  one,  the  same  objection  was 
taken  by  Comyn$  and  Darnell,  seijeants,  that  the  girl  being  thea 
but  seven  years  of  a^e,  could  not  be  a  witness.  The  counsel 
for  the  prosecution  endeavoured  to  distinguish  the  case  of  a  mis- 
demeanor from  that  of  a  capital  ofience;  but  Riymond,  C.  J. 
held,  that  there  ni'as  no  diflFerence  between  offences  capital  and 
lesser  offences,  in  this  respect,  and  that' a  person  who  could  not 
be  a  witness  in  one  case,  could  not  in  the  other.  He  said,  that 
the  reason  why  the  law  prohibited  the  evidence  of  a  child  so 
voung  was,  because  the  child  could  not  be  presumed  to  distinguish 
between  iig)bt  and  wrong:  no  person  had  ever  been  admitted  imder 
the  ace  of  nine  years,  and  very  seldom  under  ten.  -  He  then  men- 
tioned two  cases  at  the  Old  Bailey,  and  rejecting  the  evidence  of 
the  child,  the  defendant  was  acqmtted. 

But  in  Bftttier'acase,  lath  April,  1779  (Bui.  N.  P.  293;  Leach. 
Cro^Cas.  337^  the  question  was  again  considered  by  all  thejudges, 
and  they  held,  that  a  child  of  any  s^  might  be  examined  on  an 
indictment  for  an  assault  on  her  with  intent  to  ra\ish,  if  she  ap- 
peared to  be  acquainted  with  the  nature  and  obligation  of  an 
cath. 

See  the  several  cases  collected  iii  1  East's  Cro.  Law,  44  K 
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0/  Persons  incompetent,  by  reason  of  the  Infamy  of 

their  Characters. 

In  the  next  place,  the  moral  character  of  a  wit-   Ch.  III.  s.a. 
ness  is  to  be  considered.     When  istigmatized  by  a  Competent  and 
conviction  of  certain  crimed,  his  evidence  is  wholly      /"^* 
inadmissible,  ahd  he  becomes  what  the  law  calls  an 
incompetent  witness  (6);  but  other  crimes/ though 
much  detracting  from  the  character  and  credibility 
of  a  man,  do  not  render  him  so  totally  infamous  as 
to  prevent  him  from  being  heard  in  a  court  of  jus- 
tice: nevertheless,  the  parol  testimony  of  witnesses      [  125  1 
upon  oath,  as  to  his  general  character,  is  received  as 
evidence,  to  be  left  to  a  jury,  whether  such  a  man 
is  a  person  on  whose  testimony  reliance  can  be 
placed. '  The  viva  voce  evidence  to  destroy  the  credit  4  St.  Tr.  69a. 
of  a  witness,  must  be  that  of  persons  who   have  t!^'^^^^^ 
known  his  general  character,  and  who  take  upon   n. 
themselves  to  swear  from  such  knowledge,  that  they  ^"  ^-  ^• 
would  not  believe  him  upon  his  oath.    This  general 
evidence  is  all  they  are  allowed  to  give  against  him, 
forno  man  can  be  supposed  prepared  to  give  a  his- 
tory of  all  the  transactions  of  his  life,  in  answer  to  a 
charge  suddenly  made  upoh  him  in  a  court  of  justice ; 
but  the  party,   whose  interest  it  is  to  support  his 

(6)  No  two  words  have  been  more  frequently  confoanded  toge* 
ther,  and  consequently  less  understood,  than  those  of  competent 
and  credible,  A  witness  is  properly  said  to  be  competent^  whenever 
be  can  be  at  all  examined  before  a  court  of  justice,  and  this  com^ 
petency  is  a  question  of  law  to  be  determined  by  the  judge,  previous 
to  bis  giving  evidence  in  the  cause.  If  the  law  permits  him  to  be 
examined,  his  credUnlity  forms  the  most  important  part  of  the  con- 
sideration of  a  jtay,  and  they  roust  decide  on  this  according  to 
the  opposing  or  corroborating  circumstances  of  the  case.  The  ex- 
pression of  "  credible  witness"  is  often  used  in  acts  of  parliament, 
but  this  means  nothing  more  than  that  the  magistrate  shall  judge 
as  the  jury  would  do  of  his  credibility,  but  leaves  the  question  of 
his  competency  as  before.     1  Burr.  417. 

K  ~   character, 
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Ch.  III.  s.  a.   character,  may  call  upon  the  witness  against  him  to 

Gtneral       declare  the  groundi  on  which  iheir  opinion  of  him  is 

^^^^^°'^*^'      founded.    Though  only  general  evidence  can  be  given 

as  to  hia  general  charaeier^  yet  declarations  made  by 

him  on  the  same  subject,  contrary  to  what  he  swears 

at  the  trialji  whether  on  his  original  or  cross-exami- 

[  126  ]     nation^  may  be  given  in  evidei^ce  to  impeach  his 

Wright  dam.     credit ;  and  even  after  the  death  of  a  subscribing 

^7™*!**  1^  witnesS|  a  confession  made  by  him  on  his  death-bed, 

1244?  ^^^  ^  ^^  which  he  attested  was  a  forgery,  may 

HardweUo.      be  given  in  evidence  to    rebut   the    presumptioa 

tonSpu  Am?^'  arising  from  proof  of  his  hand*writing. 

1789.     ^  It  should  here  be  understood,  that  it  is  the  party 

D?pf??^e'  V^^  whom  a  witness  is  called  only,  that  is  per- 

178^,  per  Lord  mitted  to  attack  his  character  hy  general  evidence*^ 

vi^Bo^^^     for  if  the  same  privilege  were  allowed  to  the  party 

N.  P.  ogfj.        calling  him,  the  consequence  would  be,  that  such 

party  might  destroy  the  credit  of  a  witness  if  he 
apoke  against  his  wishes,  and  make  him  a  good  wit- 
ness if  his  evidence  was  favourable,  at  the  same 
time  that  he  had  the  means  of  destroying  his  credit 
Ibid.  ia  his  hands.    But  if  a  witness  prove  facts  ia  a 

^^^der  "^^t.*"  cause  which  make  against  the  party  who  calla  him, 
800, 2  Campb.  ^^  V^^f  ^  ^^U  as  the  other,  may  call  other  wit- 
555-  nesaes  to  contradict  him  as  to  those  facts ;  for  such 

fiicts  are  evidence  in  the  cause,  and  the  other  wit- 
nesses are  not  called  directly  to  discredit  the  firsi;, 
but  the  impeachment  of  his  credit  is  incidental,  and 
consequential  oi^. 
Ontoictum  of       But  to  return  to  tho3e  offences,  a  conviction  of 
Cri^^es,       which  totally  excludes  the  testimongp  of  a  witness, 
and  renders  him  incompetent. 
Pendock  dem.      Treason  or   felony,  and   every  species  of  what 
Madder*     is  called  in  our  books  the   crimen  falsi,  such    as 
2Wils.2i8.     perjury,  conspiracy  to  accuse  another  of  a  crime, 

barratry,    attaint   of   false  verdict,  bribing  a  wit- 
ness to  absent  himself  from  giving  evidence,  &c. 

prevent 
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prevent  a    man,  when    convicted  of  {hem,  from   ch.  III.  s.  2. 
being  examined  in  a  court    of  justice.    Accord-    Cdnvktedaf 
ing  to  the  ancient  notion,  every  offence  which  sub-         ^''^^' 
jected  a  man  to  the  pillory,   arid  for  which  he  was      r  -r 

sentenced  to  stand  there,  whether  followed  with  that 
punishment  or  not,  wus  considered  as  rendering  htm 
infkitious ' ;  but  the  modern  practice  has  wjth  more  >  Vide  Com. 
propriety  been  to  consider  the  offence  and  not  the  "^llj^l  v 
purdsAment^  as  that  to  which  infamy  is  attached ;  and  Co.  Lit.  6,  b. 
it  is  now  held,  that  unless  a  man  is  sentenced  to  the  « Rexo.  Pnd- 
pillory  for  a  prime  partaking  of  fraud,  tire  mere  cir-  q^*^^^ 
cumstance  of  an  infkmous  punishment  being  inflicted,  ciancey's 
does  not  destroy  his  competency  ^ ;  and,  therefore,  a  case^F^esj 
man  being  convicted  of  a  treasonable  libel,  or  slan-  vide  Salt., 
deroad   words    on    ^e   government,  and  for  that  ^»  ^• 
sentenced  to  the  pillory ',  is  not  thereby  rendered  in-  t^^^^f  ^• 
competent ;  and  on  the  other  hand,  if  he  be  con-  3  Lev  436. 
victed  of  barratry,  or  other  !&famou6  offence,  though 
he  ia  only  sentenced  to  be  fined,  such  conviction 
renders  him  incompetent  \  4  i^ex  9.  Fon!, 

When  a  man  is  convicted  of  any  of  the  offences  Salk.  6qo. 
befbrementfoned,  and  judgment  entered  up,  he  is  for  pendoclT^em. 
ever  afterwards  incompetent  to  give  evidence,  unless  Mackinder  t;. 
the  stigma  is  removed,  which  incdSe  of  a  conviction  ^  ^y  °  ^q\ 
of  perjury*,  on  the  statute  of  5  Eli2.  c.  9,  can  never  Wilieg^elsy. 
be  by  any  means  short  of  a  reversal  of  tfte  judgment, 
for  the  staftite  has  in  this  case  made  his  incompe-      r  i^g  1 
tcncy  a  part  of  the  punishment  *' ;  but  if  a  man  be  con-  »  Rex  tr.  Cros- 
victed  of  felony  or  of  perjury,  or  any  other  oflfence  l>y,  Salfc.  269. 
at  common  law,  and  the  king  pardon  him  by  name, 
or  graflft  a  general  pardon  to  all  such  convicts,  this 
restores  him  to  his  credit,^  and  the  judgment  no  « vide  i  Ventr. 
longer  forms  an  objection  to  his  testimony.     In  these  349-   4  St.  Tr. 
cases,  however,  an  actual  pardon  must  be  shown 
«nd#r  the  great-  seal,  the  warrant  for  it  under  the 
king's  sign  manual  not  being  sufficient^.     Peers  of  VP"l'^^  p**^' 
parliament  and  clergymen^  who  are  entitled  to  benefit  115. 

K  2  of 
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Ch.  III.  8.  a.  of  clergy  unconditionally ',  and  where  no  judgment  ' 

^  Cowoicted  of  is  given,  are  not  incapacitated  by"  the  conviction  of  a 

Crimes.  clergyable  offence.     But,  in  other  cases,  the  convict 

rri      ZTZ  is  incompetent  till  restored  by  one  of  the  means 

■  Otat.  I  fjQ.  O,  ,11  •!•  n    \  11  ii» 

c.  ]a,s.  4.         pomted  out  by  the  statutes,  in  ueu  ot  the  old  mode  of 

purgation.  If  he  be  burnt  in  the  hand  and  dischai^ed, 
his  credit  is  thereby  restored,  and  he  becomes  a  com- 
petent witness,  because  the  burning  in  the  hand 
*  Rex  V.  Lord  amounts  to  a  statute  pardon  ^,  which,  whether  par- 
Castlemain,      ticular  or  general,  always  restores  competency ;  and 
3&;keL^    ^^  ^Ws  casfi,  if  the   record  be  produced  whereby. 

clergy  was  granted,  it  is  sufficient,  without  proving 
'Per Trevor,  that  he  was  actually  burnt ^.  By  stats.  4  Geo.  i> 
7  Ann.  Com.  c,  1 1 ;  and  19  Geo.  3,  c.  74,  if  a  person  convicted  of  a. 
m^De,(A04.  clergyable  offence  be  transported,  fined,  or  whipped,. 

instead  of  being  burnt,  his  competency  is  also  re- 
'  stored;  but  when  judgment  of  death  is  given,  and 
the  convict  receives  a  conditional  pardon  on  being 
transported  for  life,  he  is  not  thereby  rendered  com-' 
petent  (c) ;  and  by  stat.  31  Geo.  3,  c.  35,  it  is  enacted^ 
that  no  person  shall  be  an  incompetent  witness  by 
reason  of  a  conviction  of  petty  larceny.  Still,  though- 
competent,  the  conviction  in  all  these  cases  would 
much  affect  his  credit  with  a  jury. 

To  found  this  objection  to  the  testimony  of  a 
SmaUbrooke,  witness,  the  party  who  intends  to  make  it  should  be' 
1  Sid.  51.  prepared  with  a  copy  of  the  judgment  regularly 
sel  Cowp-'a.  entered  upon  the  verdict  of  conviction ;  for  until  such 
See  also  Hex  judgment  is  entered,  the  witness  is  not  deprived  of 
v^^eal,  a  j^.^  \^giaX  privileges*.  This  proof  was  formerly  as 
[  1 29  ]  now  the  only  mode  by  which  the  objection  could 
be  raised,  for  it  was  then  considered  as  a  rule,  that 

(c)  Vide  Bullock  v.  Doddsy  2  Barn.  &  Aid.  258,  in  which  it  was 
holden  that  a  capital  convict,  who  was  pardoned  on  condition  of 
transportation  for  life,  was  not  restored  to  his  legal  abilities  by 
having  gone  to  Botany  Bay  and  returned  from  thence  by  the  licence 
of  the  governor,  though  such  governor  had  power  by  his  commis- . 
sion  to  remit  any  part  of  the  sentence. 

no 


no  knan  could  be  examined  to  prove  his  own  infamy  * :  Cb.  III.  s.  i. 
But  according  to  a  modem  decision  on  this  subject,  Convicted  of 
though  a  man  cannot  be  asked  any  question  tending  *^*'     . 


to  convict  him  of  a  crime  *,  and  thereby  be  put  in  1  yjj^  Wood'» 
danger  from  his  own  examination,  yet  he  may  be  Inst.  594. 
asked  whether  he  has  been  already  convicted,  and     "  *        " 
has  suffered  the  judgment  of  the  law ;  for  his  answer  ,  j*  ^     «. 
to  these  questions  can  put  him  in  no  further  peril;  wards,  4 T. 
and  therefore  when  a  man  came  to  justify  himself  as  ^P-  ^^• 
bail,  the  counsel  opposing  him  was  permitted  to  ask 
him,  whether  he  had  not  stood  in  tlie  pillory  for  per- 
jury ;  and,  on  his  admitting  the  fact,  he  was  of  course 
rejected ;  but  in  a  very  late  case  the  old  nile  was  Rex  v.  In- 
adhered  to,  and  it  was  held  that  a  man  could  not  be  '^^^"^ 
rendered  incompetent  by  his  own  acknowledgment  Careinion, 
that  he  had  been  convicted  of  felony,  but  that  a  ^  ^^^  77- 
copy  of  the  judgment  should  be  ptl)duced. 

Tlie  practice  of  asking  a  witness  either  on  the  Dugracedby 
voir  dire,  or  on  cross-exaniination,  any  question,  'J|^^5^**'  * 
except  such  as  might  tend  to  make  him  accuse  him- 
self of  a  crime  of  which  he  had  not  been  convicted, 
and  thereby  expose  himself  to  prosecution,  had  so 
long  continued  without  objection,  that  no  one  at  the 
bar  thought  of  questioning  the  legality  of  it.  But 
some  of  the  judges,  struck  perhaps  with  the  injury 
which  in  some  few  instances,  have  been  done  to  the 
feelings  of  an  honourable  and  virtuous  mind,  and 
relying  on  the  dicta  of  some  of  their  predecessors, 
have  lately  thought  that  neither  convenience  nor  [  130  } 
authority  justifies  this  mode  of  examination;  and 
have  therefore  laid  it  down  as  a  rule,  that  a  witness 
shall  not  be  rendered  infamous,  or  even  disgraced  by 
his  own  examination,  as  to  facts  not  connected  with 
the  cause  in  which  he  is  examined.  The  highest 
and  most  enlightened  characters  in  the  profession 
were,  at  one  time,  much  divided  on  this  point ;  and 
even  in  the  decisions  which  have  taken  place  since 
the  first  publication  of  this  work,  different  judges 
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them. 
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Spenchley  v. 
De  Willot, 
7  East,  106. 


appear  to  haye  proceeded  on  different  priociple^, 
and  to  have  rejected  or  penautted  the  examinatioo 
to  different  extents. 

The  first  case  which  came  before  the  court  efU^ 
the  original  publication  of  this  book,  and  while  th^ 
subject  continiied  to  excite  some  interest  in  West* 
minster-Hall,  was  that  of  the  JKing  y.  the  inhaHtontM 
of  Castel  Careinion,  before  cited,  wherein  the  court 
decided  that  the  record  of  conviction  must  be 
produced  to  reject  the  testimony  of  a  witness) 
and  aflter  several  .decisions  at  Nisi  Prius,  wher^ii^ 
nothing  was  decided,  arose  the  case  of  Spenchley^ 
qui  tarn,  y.  De  Willot.  That  was  an  action  for 
usury ;  the  defendant's  counsel  wished  to  cross-<ex-» 
amini?  the  plaintiff's  witness,  as  to  contracts  made  fidtA 
several  other  persons^  from  whom  he  had  taken  up 
money ;  for  the  purpose  either  of  raising  an  inference 
that  the  transc^^tion  with  the  defendant  was  of  the 
same  description,  or,  in  case  the  witness  misrepre* 
sented  those  transactions,  of  entitling  themselves  to 
call  the  persons  with  whom  they  took  place  to  contra^ 
diet  him.  Lord  Ellenborough,  at  Nisi  Prius  refused  to 
permit  these  questions  to  be  put  to  the  witness :  and 
a  motion  being  made  for  a  new  trial,  the  court  were 
all  decidedly  of  opinion,  that  it  was  not  oompetent 
to  counsel,  on  cross*ezamination,  to  question  th« 
witness  concerning  a  fact  wholly  irrelevant  to  thf 
matter  in  issue,  if  answered  affirmatively,  for  the  pnr* 
pose  of  discrediting  him  if  he  answered  in  the  nega* 
tive.  They  observed,  that  the  rule  had  be^n  laid 
down  again  and  again,  that,  upon  crpss-e;uaninaAion 
to  try  the  credit  of  a  witneaSj  only  general  questapos 
could  be  put ;  and  he  could  not  be  fisked  as  to  any 
collateral  and  independent  fact,  merely  with  a  vii9W 
to  contradict  him  afterwards  by  calling  another  wit*- 
ness.  The  danger  of  such  a  practice  they  said  would 
be  obvious,  besides  the  inconvenience  of  tryiQg  a# 
many  collateral  issues  as  on^  of  the  parties  chose  to 

introduce. 
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iQirodaoe.  Lord  £22b8darDt^  added,  that  lie  had  rtded  C)b.IILs.  3. 

thui  point  agun  and  again  at  the  •ittings,  till  he  was  I>itcftditti^ 
quite  tired  of  the  agitation  of  the  question ;  and  there*  '. 


fote  he  wkbed  that  a  bill  of  exertions  should  be  ten- 
dered by  any  party  who  was  dissatisfied  with  his  judg* 
menty  that  the  question  might  be  finally  put  at  rest. 

In  these  oases  we  may  observe,  that  the  couri 
would  not  petmit  any  examination  into  matters  not 
immediately  connected  with  the  cause,  for  the  pur^ 
pose  of  impeaching  the  character  and  credibility  of 
the  witness.  In  others,  which  came  before  Mr.  Jus* 
tice  Lawrence,  he  permitted  questions  to  be  asked 
the  witness,  as  to  his  conduct  in  attemptitlg  to  dis* 
snade  other  witnesses  from  attending  to  give  evi- 
dence in  the  cause ',  or  as  ifo  his  having  been  hiniself  >  Harrisv.TiD- 
charged  with  felony,  by  the  person  against  whom  he  ^  ^f'*™^ 
appeared  as  a  witness  * ;  but  ruled,  that  his  answer  ^^  '  , 
must  be  taken  as  to  the  fact,  and  that  no  other  wit-  i^±  533. 
ness  could  be  called  to  contradict  him ;  thereby,  in 
some  respects,  breaking  in  upon  the  rule,  that  he 
could  not  be  disgraced  by  his  own  examination.  In 
the  course  of  the  proceedings  on  the  bill  of  pains  and 
penalties  against  the  Queen,  the  House  of  Lords  and 
the  Judges  seem  to  have  gone  still  further ;  for  when 
an  attempt  was  made  to  discredit  a  mtness  of  the 
name  of  Sacchiy  by  showing  that  he  had  attempted 
to  suborn  other  persons  to  become  witnesses  against 
the  Queen,  no  question  was  made  whether  other 
witnesses  could  be  called  to  prove  that  fact,  but 
only,  whether  it  Was  compietent  so  to  impeach  his 
credit,  without  first  cross-examining  him  as  to  its 
existence.  While  the  point  #as  new,  I  ofi*ered  to 
the  profession,  as  part  of  the  text,  such  arguments 
as  appeared  to  me  applicable  to  both  sides  of  it ; 
but  as  it  may  ncFw  be  considered  as  settled,  that 
matters  wholly  foreign  to  the  cause  cannot  be 
inquired  into  from  the  witness  himself,  those  argu- 
ments are  now  reprinted  in  the  Appendix. 

X  4  One 
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Ch.  III.  J.  a*       One  who  is  pqrticeps  criminis  is  a  competent  wil^ 

Aa:on^ljce$     Q^gg  foj  jhe  plaintiff  or  prosecutor,  in  every  case^ 

^  "Mtteri.^*'  though  left  out  of  the  declaration  or  indictment^  for 

.^ —  the  purpose  of  being  called  as  a  witness  ;  and  if  he 

Vide  Gilb.       has  been  made  a  defendant,  he  may  at  any  time  be 
TOTiif^Hard?*  made  a  witness,  by  entering  a  nolle  prosequi  f»  to 
163.  Bul.N.P.  him.    In  trespasses,  where  a  satisfaction  by  one  is  a 
Ui^'*°^ted*^'  discharge  of  the  othere,  it  may  go  to  his  credit; 
r  1QQ  1      ^^  much  more  so  in  criminal  cases,  where  a  pro- 
Dr  Dodd'ft      ^^^  ^^  pardon  has  been  given  him,  but  no  actual 
Cas.  Leach       pardon  granted.  Indeed  it  has  been  thought  by  some, 
Cro.  Cas.  184.  ^j^^^^  j^^  ^  criminal  case,  a  witness  whohas  had  a  pro- 
mise of  pardon  is  thereby  rendered  incoinpetent  on 
account  of  the  strong  bias  which  the  promise  must 
give  to  his  mind,  but  this  is  now  .consid^ed  as 
See  Rudd's       affecting  his  credit  only :  and  even  where  a  woman 
ca8e,poftt,i6o.  admitted,  on  her  examination,  that  she  had  sworn 

falsely  against  a  person  whom  she  charged  with 
being  the  father  of  a  bastard  child;  she  was  still  con- 
sidered as  competent  to  prove,  on  an  indictment  for 
Rex  V  Teal      ^  conspiracy,  against  third  persons  that  they  had 
11  £a5t,307.    suborned  her  to  con^mit  the  perjury.    And  in  like 

manner,  in  an  action  against  a  defendant  as  part  owner 

of  a  ship :  a  person  who  had  made  an  affidavit  that 

the  defendant  was  such  part  owner,  in  order  to  have 

Rands  V.  ^^^  name  entered  as  such  in  the  register,  was  held 

Thomas,  to  be  competent  to  prove  that  he  had  inserted  his  name 

5    •      •  344.  ^^^i^Q^^  £jg  consent,  and  that  in  fact  the  defendwt 

had  no  interest. 
Eeligum.  Under  this  head,  of  the  moral  character  of  wit- 

nesses, may  be  classed  the  notice  which  the  law  takes 
of  their  religious  principles  or  prejudices.  At  the 
time  when  a  gloomy  superstition  had  obscured  all 
liberal  sentiment,  we  are  not  to  suppose  that  our  own 
laws,  more  than  those  of  surrounding  nations  (c2), 

were 

-  {d)  It  has  been  observed  by  Sir  Matthew  HalCf  that  the  i^po- 
niards  had  bpecial  laws  touching  the  form  of  oaths  to  infidek:  and 

Lord 


^e^^rfe  favourable  to  men  whom  the  austerity  of  its    Ch.  m.  s.  3. 

t>rofe88or8  stigmatized  as  inftdeh.    Hose  to  whom      ^fUUgion. 

the  divine  doctrines  of  the  Gospel  were  unknown,  " 

were  deemed  incapable  of  binding  themselves  by  the   Co.  lit.  6. 

solemn  obligations  of  an  oath,  the  zeal  of  our  ances*  Hawk.  ?♦  C. 

tors  not  pennitting  them  to  believe  that  the  prophan^e 

rites  of  another  religion  could  be  obligatory  on  the 

consciences  of  its  votaries,  or  be  legally  acknow-      [  140  ] 

ledged  in  a  Christian  court  of  justice,    Jews  were   Vide  Gilb. 

received  in  the  common  law  courts,  because  they  ^  ^^p  i**' 

could  swear  on  the  Old  Testament,  which  is  part  of  279. 

our  belief;  but  the  civil  law  went  so  far  as  to  exdude 

e^en  them,  and  all  heretics,  from  examination.  I  am  not 

aM^are  that  it  has  ever  been  expressly  determined 

that  excommumcated  persons 'c^naot  be  received  as 

witnesses,  though  dicta  are  to  be  found  which  go  to   Gilb.  Law  £v. 

establish  the  position ;  had  the  question  arisen  even   U6. 

before  the  late  statute,  a  contrary  decision  would 

probably  have   taken  place,  for  in  modem  times 

much  more  liberality  has  been  shown  in  this  parti* 

cnlar.   But  now,  by  statute  53  Geo.  3,  c.  127,  s.  3, 

it  is  enacted,  that  no  person  who  shall  be  declared 

or  denounced  excommunicate  shall  incur  any  civil 

penalty  or  incapacity  whatever  in  consequence  of 

such  excommunicatign,  save  such  imprisonment,  not 

exceeding  six  months,  as  the  court  pronouncing  such 

person  excommunicate  shall  direct.    Sir  Matthew 

Hale,  to  whom  the  want  of  career  zeal  in  protecting 

the  religion  of  his  country  can  never  be  imputed, 

seems  to  have  been  of  opinion  that  infidels  might,  in  ^  Hal.  P.C. 

some  cases,  be  examined,  for  he  puts  them  all  on  the  739. 

same  footing  as  Jews,  and  observes,  that,  ''  it  were 

■ 

Lord  Mansfield,  then  solidtor-seneral,  in  his  argument  in  the  ^at 

case  of  Omichund  v.  Barker,  also  mentioned,  that  in  ^mn,  Moors 

were,  in  veiy  early  times,  permitted  to  swear  on  the  Koran,  and 

cites  the  form  of  their  osih  from  Selden.    We  are  not  to  ascribe 

this  deviation  from  the  practice  at  that  time  common  in  Christian 

countries,  to  any  extraordinary  liberadity  in   the  minds  of  the 

Spaniardsy  but  to  the  divided  empire  which  the  Moors  held  with 

them,  and  which  would  necessarily  be  the  cause  of  niuch  indul* 

gence  to  the  latter. 

^  a  very 
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Ch.  III.  >.  3.    a  Felry  bird  case,  if  a  murder  committed  kere  in  Mng^ 

Bdigi0iL      land,  in  preaeb^^e  otily  of  a  Turk  or  a  J€w,  that  owns 

""""■"■""'^  not  the  ChriatiaQ  religion^  should  be  diBpumshabk^ 

because  such  an  oath  should  not  be  taken  which  the 

witness  held  binding,  and  cannot  swear  otherwise ; 

and  possibly  might  think  himself  under  no  obligation 

if  sworn  according  to  the  usual  style  of  the  courts  of 

Engltmd.    But  then,  (be  adds)  it  is  agreed  that  the 

[  14^  ]      credit  of  such  a  testimony  must  be  left  to  the  jury  (e).'' 

Notwithstanding  this,  the  general  received  opinion 

was,  that  they  could  not  be  witnesses,  till  the  case  of 

g™J^hund  V.     Onddmnd  v.  Barker  came  before  Lord  Harduficke, 

9i;iWi]8.84i  when  it  was  solemnly  decided  byhim^  assisted  by 

w*n'        ft     ^  ^^^  chief  justices  (Lee  and   WiUei),  and  the 

S.  c!*'    .  '    Chief  Baron  Parker,  that  the  evidence  of  a  Gentoo^ 

sworn  according  to  the  ceremonies  of  his  own  re* 

ligion,  was  admissible:  and  the  general  prin^ple 

estaUishedy  that  the  testimony  of  all  infidels^  who 

Rex«.Tay-      are  not  atheists,  was  to  be  received  (y*).    In  a  late 

N?P.  11!        ^^®  b^ore  Mr.  Justice  Buller,  he  would  not  Aiffer 

the  particidar  opinions  of  a  man,  professing  the 
Rex  V.  White,  Christian  religion,  to  be  examined  into ;  but  made 

Leach's  Cro. 

Cas.  4o3«  (c)  How  difTerent  is  this  mild  and  humane  language,  from  the 

intemperate  sseal  of  Sir  Edofotd  Cokey  who  says,  <<  that  all  iiMd^ 
are  in  law  perpetual  enemies;  for  between  them,  as  with  the 
devils  whose  subjects  they  be,  and  the  Christian,  there  is  per- 
petual hostility,  and  can^  be  no  peace.''  Vide  Calvm^s  taae, 
7  Co.  17,  a. 

(/)  So  in  Fachma  v.  Sabine^  a  Str.  1104,  it  was  held  SI;  tht 
council,  in  the  presence  of  the  two  chief  justices,  that  a  Maho* 
medan  might  be  sworn  on  the  Koran.  See  also  Morgan*s  case, 
Leaeh's  Cro.  Cas.  64.  By  the  report  of  Lord  C.  J.  H^/W  judg- 
ment, from  his  own  MSS.  lately  published,  it  should  seem  that  he 
confined  his  opinion,  as  to  the  admissibility  of  GentooSf  to  the  par- 
ticular case  of  a  contract  made  in  a  foreign  country,  but  the  sub^ 
sequent  decisions  have  lefl  no  doubt  that  they  are  admissible  in 
all  cases.  At  the  O.B.  Sess.  Dec.  1804,  Ermme^  a  native  of  China, 
being  examined  as  a  witness  (before  Mr.  B.  Graham)  on  an  in- 
dictment against  Arm  Alsley  and  Thomas  Gtam^  for  felony,  was 
sworn  accor(£ng  to  the  form  of  the  courts  of  China,  vii.  by  hold-' 
ing  a  saucer  in  his  hand,  which  he  dashed  to  pieces  at  the  conclu- 
sion of  the  oath,  believing,  as  he  stated^  that  Uod  would  cause  hif 
body  to  be  cracked,  as  be  cracked  that  saucer,  if  he  did  sot  tell 
the  truth.     Sess.  Pap.  iS04and  ]8o5,  p.  62. 

the 


the  only  questioni  whttber  be  beli^ed  the  eanction   Ch.  in.  s.  % 
of  aa  oath,  the  being  of  a  ]>elty,  and  a  future  state      iWigin. 
of  rewards  and  puuisbnients  ?  But  a  person  who  has  — ^— 
no  idea  of  the  being  of  a  God,  or  a  future  state,  is     l  ^4^  J 
not  admitted. 

The  usuaiybrm  of  administering  the  oath  to  Chris«  Farm  of 
tians  is,  by  the  witness  laying  his  hand  on  the  Net©  *««»^- 
Testament,  while  the  oath  is  repeated  to  him,  and 
kissing  the  book  at  the  conclusion;  and  the  like 
ceremony  is  observed  with  respect  to  the  Jews  when 
they  swear  on  the  Old  TutaimHt ;  but  tins  form  has 
frequently  been  dispensed  with.    In  one  case,  Doctor 
Owen,  Vice-Chanc^or  of  Oxford,  being  called  as  a 
witness^  refosed  to  be  sworn  by  laying  his' right  hand  Dutton  v* 
on  the  book  and  kissing  it,  but  caused  the  book  to  ^"^^  *  ^^^  ^' 
be  hdd  open  befbre  him,  and  lifted  up  his  right 
hand ;  the  jury  in  this  case  prayed  the  opinion  of 
the  court,  if  they  ought  to  think  this  testimony  as 
strong  as  that  of  a  witness  otherwise  sworn;  and 
Gfin,  Chief  Justice,  told  them,  that  in  his  opinion, 
be  had  taken  as  i^ong  an  oath  as  any  other  wit* 
ness ;  but  said,  that  if  he  were  sworn  himself,  he 
would  kiss  the  book.    In  like  manner,  a  Scotch  ccne^ 
wmtor  has  been  permitted  to  swear  by  holding  up  '  Mfldrone's 
his  hand ';  and  a  man  who  was  educated  a  Jew,  but  q^'q^^/^ 
at  Ae  time  of  giving  his  evidence  professed  Chris-  Mee^.Reed, 
tianity,  though  he  had  never  been  baptised,  nor  f^'^^'f" 
formally  renomiced  Judaism,  was  also  permitted  by  ,  '       ^^ 
Lord  £mye»  to  swear  on  the  New  Testament  *;  for,  ham,  i  Bsp. 
as  Lord.  Chief  Baron  Parker  observed,  in  Omkhund  ^^-  ^5- 
V.  Barker  K  "  Oaths  are  to  be  administered  to  all  *  *  A*-i^- 
persons  according  to  their  own  opinions,  and  as  it  ^. 
most  affects  their  consciences."    In  the  proceed-    [    143  ] 
ings  before  the  House  of  Lords,  on  the  bill  of  pains 
and  penalties  against  the  Queen,  (August  24, 1820,) 
certain  Italian  witnesses  were  examined,  and  they 
having  been  sworn  in  the  ordinary  form,  the  counsel 

for 


Ch.  in. ».  Q.    for  the  Queen,  on  the  authority  of  this  ejtpteauiofl/ 

Meligum.       were  proceeding  to  inquire  of  the  witness,  "  whether 

.      there  were  any  forms  wanting  in  the  oath,  which 

would  be  used  in  his  own  country,  and  which  he 

deemed  necessary  to  the  binding  his  conscience  1"  and 

an  objection  being  made  to  this  course  of  examina>- 

tion,  a  question  was  propounded  to  the  judges,  who 

answered,  "  That  although  the  witness  should  hare 

taken  the  oath  in  the  usual  form,  without  making 

any  objection,  he  might  nevertheless  be  afterwards 

asked,  whether  he  considered  the  oath  he  had  taken 

as  binding  on  his  conscience?  and  that  if  he  an-> 

Bwered  in  the  affirmative,  he  should  not  be  ques-* 

tioned  whether  he  considered  any  other  mode  of 

^  ftex  V.  Card-  taking  an  oath  more  binding."     This  certainly  is 

ner,  2  Bufr.      ^^  best  test  of  truth ;  and  the  legislature,  on  this 

,  P  ground,  have,  by  several  acts  of  parliament,  (viz.  7  8t  8 

Bambridgp,      Will.  3,  c.  34 ;  1  Geo.  1,  St.  2,  c.  6 ;  8  Geo.  1,  c.  6,  and 

a  Stra.  854.       aa  Geo.  2,  c.  30,  s.  46,)  dispensed  with  any  oaths  at 

•Rexip.  Wych,  jjj  f^Qj^i  Quaker$  in  civil  cases;  but  their  affirmation 

*  R  it  BelJ  ^^  ^^  inadmissible  in  criminal  proceedings,  to  charge 
And.  aoo.    '    or  exculpate  another,  though  it  may  be  read  to  ex^ 

*  Oliver  v.  culpate  themselves '.  It  has  been  held,  that  an  ap^ 
aSuu^Se  P®  °^  death *,  and  motions  for  informations '  and 
*Rexv  Tur-  attachments^,  or  to  answer  the  matters  of  an  affi* 
ner,  a  Stra.  davit  ^,  are  criminal  proceedings  within  these  statutes; 
^^^^'  and  that  consequently,  in  such  cases,  their  affirma- 
Everett,  '  ^^^^  ^^  inadmissible ;  but  that  a  motion  to  quash  an 
Cowp.  38a.       appointment  of  overseers  ^,  or  a  qui  tarn  action  7,  are 

not  criminal  proceedings,  and  that  in  those  cases  the 
affirmation  of  a  Quaker  may  be  received  (g). 

(g)  In  this  case  of  Atcheson  v.  Efverett,  Cowp.  383,  Lord  Mant- 

field  ^ve  a  very  elaborate  judgment  on  the  statutes  made  for  the 

relief  of  Quakers,  and  on  the  nature  of  oaths  in  general ;  the 

extensive  learning  of  which,  is  only  equalled  by  the  mild  spirit  of 

toleration  inculcated  by  it. 
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Of  Persons  incompetent  by  reason  of  their  Interest     [  144  ] 

in  the  Cause. 

The  rule  which  has  the  most  extensive  opera-  Ch.  III.  s.3, 
tion  in  the  exclusion  of  witnesses,  sind  which  has  General  BuXe, 
been  found  most  difficult  in  its  application,  is  that  ' 

which  prevents  persons  interested  in  the  event  of  a 
suit,  (unless  in  a  few  excepted  ca^es  of  evident 
necessity,)  from  being  witnesses  in  it. — ^What  is  such 
an  interest  as  shall  totally  exclude  testimony,  has 
often  been 'the  subject  of  controversy.     The  old  PerLoid 
cases  have  gone  upon  very  subtle  grounds;  butj  of  ^^^^t^f^**' 
late  years,  the  courts  have  endeavoured,  as  far  as 
possible,  consistent  with  authorities,  to  let  the  ob- 
jection go  to  the  credit  rather  than  to  the  competency 
^  o{  9.  witness ;  and  the  general  rule  now  established 
is,  that  no  objection  can  be  made  to  a  witness  on  VickBentv. 
this  ground,  unless  he  be  dirccd^interested,  that  is,  ^^^''  ^^ 
unless  he  may  be  immediately  benefited  or  injured 
by  the  event  of  the  suit ;  or  unless  the  verdict  to'  be 
obtained  by  his  ey;idence,  or  given  against  it,  will  be 
evidence  for  or  against  him  in  another  action  in 
which  he  may  afterwards  be  a  party.    Any  smaller  1  t.  R.  16^ 
degree  of  interest,  as  the  possibility  that  he  may  be     [  ^45  1 
liable  to  an  action  in  a  certain  event,  or  that  standing 
in  a  similar  situation  with  the  party,  by  whom  he  is 
called,  the  decision  in  that  cause  may,  by  possibility, 
influence  the  minds  of  the  jury  in  his  own,  or  the 
like ;  though  it  furnishes  a  strong  argument  against 
his  credibility,  does  not  destroy  his  competency.  Thus^  Gunstone  v. 
in  one  case,  where  A,  J5.  and  C.  having,  in  a  joint  Ab'esJi^^di 
deposition  in  Chancery,  sworn  to  the  same  fact,  the  v.  Montague, 
party  injured  brought  three  several  actions  on  the  ^^^  p^'*^** 
statute  of  Eliz.  for  perjury ;  and  in  another,  where'  24*j. 

several 
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Inteteti, 


Cm.  151. 


juredm 
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several  persoiui  having  sworn  to  the  same  fact,  were 
severally  indicted ;  it  was  permitted  to  one  to  give 
evidence,  on  the  trials  of  the  others,  in  their  favour; 
for  until  convictioii^  he  could  not  he  rejected  as  in* 
famous;  and  he  wais  not  directly  interested,  inas- 
much as  the  acquittal  of  the  others  would  be  no 
evidence  for  him.  So  a  woman,  whose  husband  was 
under  sentence  of  deaths  was  held  to  be  a  competent 
witness  on  an  indictment  against  others  for  the  same 
offence,  though  she  confessed  that  she  had  hopes 
the  conviction  of  the  others  might  procure  a  pardon 
for  her  husband;  for  such  pardon  was  not  a  neces- 
sary consequence  of  that  conviction. 

Many  cases  have  arisen,  and  many  contradictory  de- 
cisions are  to  be  found  in  the  books,  on  the  question, 
howihr  persons  who  have  been  defrauded  of  securities, 
or  injured  by  a  perjury,  or  other  crime,  cnh  be  wiU 
itesses  in  prosecutions  for  those  offences,  the  event  of 
which  might  posdbfy  exonerate  them  from  the  obli- 
gation they  are  chained  to  have  entered  into,  or 
restore  to  tiiem  money  which  they  have  been  obliged 
to  pay?  But  the  general  principle  now  established 
is,  that  '^  the  question  in  a  criminal  prosecution,  or 
penal  action,  being  the  same  with  that  m  a  civH  cause 
in  which  the  witness  is  interested,  goes  generally  to 
Ae  credit,  unless  the  judgment,  in  the  prosecution 
where  he  is  a  witness,  can  be  grven  in  evidence  in 
the  cause  wherein  he  is  interested  {k).^    And  if,  as 

I  have 

{hkS  The  cases  oq  this  point  are  so  contradictory,  that  h  is  im- 
possible to  reconcile  them.  In  W<Ufs  case,  Ifardr.  33),  it  19  laid 
down  as  a  gfoeraL  rule,  that  in  the  caee  of  [>eHuiy,  he  who  ii 
injured  by  the  peijury,  cannot  be  a  witness  on  an  indictment  for  it; 
and  in  the  case  of  iter  t.  Whitingy  1  Salk.  283,  il  was  hekf,  that  a 
wonum  who  had  been  induced  by  the  fraud  of  the  defendant,  to 
sign  a  note  of  hand,  could  not  be  a  witness  against  him,  because 
fais  conriction  would  v^uence  the  junr  on  the  trial  of  an  action  oii 
te  note^  thom^  the  rmrd  eeM  not  (e  given  m  eoidtmx.  In  the 
case  of  the  iSne  v.  Ellis,  2  Stra.  1104,  a  defendant  in  an.  eject- 
ment, against  wnom  the  verdict  was  given,  was  held  not  to  be  a 

witness 


I  lu^ye  elsewhere  end^enroured  to  akow,  the  Teidiet    Cfa.  IIIi.t.  3. 
on  an  iBtiUctiiient  on  the  ttial  of  which  a  maa  is      Party  t»» 

exaniiied  as  a  witnsas^  can  in  no  case  be  evidaaoe  CrwM^Fnh 

for 

witoeas  on  aa  indictiMiat  for  peigmy  committed  oa  th«  trial  of 
such  ejectment:  and  in  the  case  of  the  King  v.  Ntmez,  a  Stra. 
1043,  It  was  determinddy  that  a  persoD  who  had  filed  an  injunction 
biU  in  the  Eiitcbaqaerj  tp  stay  pcoceediagi  in  an  actioa  brou^t  01^ 
a  promissoiy  note^  could  not  oe  a  witness  to  prove  peijury  com-, 
mitted  in  an  answer  to  that  bill.  Pariia  case  (1  Ventr.  49,  and 
iSid.  43t»>is  daacdy  contraij  to  the  Ming  r.  Wkitk^',  tha  saljB 
difference  belween  the  two  cases  is,  that  one  information  was  for 
ftaudalentiv  procaring  a  warrant  of  attorney  to  confess  judgment, 
tl0  oifaflv  nr  so  procung  a  IKBoeuMocy  note.  AHlin  tbo  JSn^ 
T.  Moim^  (1  Stra.  595»)  whioi  was  an  indictment  for  tearing  a 
note,  the  payee  of  dbe  note  was  admitted  to  prove  the  case.  Tne 
casa  o£  the  jROiu^  V.  YTAMiig  WW  doubted  ^^  Lari 
Kmg  y.  JBro^Cas.  Temp.  Haid.  358;  and  it,  together  witi^  tha 
cases  of  the  hm^  y.  Ntmez,  and  the  King  y.  IdtiSy  are  said  by 
Lord  Mansfddy  m  4  Burr.  2255,  to  have  been  over-ruM  by  Lora 
Chief  Justice  Leey  in  the  casb  of  the  King  v.  BfWffifim^  ^  Stn, 
1239  f  B^^  the  rule  laid  down  by  Lord  Mtaufieldy  in  that  book^  is, 
as  above  stated,  *^  that  the  question  m  a  crinunal  prosecution, 
^eiog  the  aaias  with  a  dvi)  cause  in  whic^  th^  witaass  ia  intar 
rested,  ^oes  generally  to  the  credit;  im/ess  the  jvd^nent  in  the 

cmm  wahete  he  ts  iutereded."  A  distiactiaB^  hcnaeyer,  iMy.  ba 
■Mde  batwaan  the  caus  of  the  JKing  y.  IFMAb^,  Sml  bimI  tb#  oaaa 
af  the  JEmmt  v*  Btwughtm,  In  the  first  diree  cases^  the  pessoa 
who  waacaUad  asa  witness  mig^  eventaaUyhai^baM  hiaiiiiniit> 
in  the  £0^  y«  Whitings  the  sole  waa  »gDad. ' 


titt  the  dafoodant  was  ooawtad.  In  the  King  v«  HUm^  the  da* 
fopdaat  in  t^  ajeetment  fialed  at  tha  taal,  aad  ae  mkbt  hopa>  as 
ehtain  a  ywdict  in.aaothereiacanantv  if  hajsamjuaiuTitt  conyica* 
iag  tWdefemhnitoatheinffictinenftforpeiJDnr;  aadiatha-£a^ 
vm- ilTanay  tin  fail  in  tha  Excbaqaer waa  atia  paadisg.  lathe 
caae  of  ^  King  v.  Bnmghim,  the  suit  in  Chanoaiy  was  aadad, 
and  ended  m  tha  manna*  most  agreeable  to  theintaiastaf  tha 
witnesa;  far  tha  Lord  ChmneeBot,  not  bdMying*  Bhmghion,  tha 
dafimdant  in  that  indietment,  had  daoeed  for  the  witneas^  so  that 
the  witaess  could  not  have  even  the  hope  of  faenefitiBg  hinaelf 
by  caBvictiog  Broughton.  The  following  caaa  clearly  establishes 
the  poaitioB  mid  down  by  Lord  MamfkuL^  in  the  case  of  itt^slanM 
y.  Bma,  but  at  the  same  time  as  cleariy  eveftons  the  case  isi 
■Rtt  y.  Whitings  and  cannot  be  distinguished  horn  it.»-»It  was  the 
case  of  Baafiki  r,  fiekengUy  (since  reported,  Cas^tCmtfy  15>)  and 
ia  Gated  by  Lord  JUjem^W,  4  Bunr.  9955,  aa  foHowst  ^  Theda* 
foodant  bou^  aa  estate  fiir  the  plaintift  There  waa  no  writiagv 
■or  waa  any  part  of  the  money  paid  by  the  plaiaeiff.  The  de* 
fendant  articled  in  his  own  name,  and  refused  to  caoyc^,  and  by 
his  answer  denied  any  trust;  jparol  evidence  was  rejected,  and  the 
bin  was  dismissed.    The  defendant  was  aiterwaras  inchcted  for 

peguiy, 


\^  WITNESSES* 

Ch.  III.  s.  3.    for  him  in  a  civil  cause;  it  will  follow,  that  in  erety 
Par^akir-     cage,  except  those  which  by  inveterate  practice  may 
QfS^MdFr(h  ^  considered  as  forming  exceptions  to  this  general 
uadimm.      nile,  the  party  injured  is  a  competent  witness. 

-  But  though  this  is  the  general  rule,  an  exception  to 

it  seems  to  be  established  in  the  case  of  indictments 

for  forgery  \  for  it  has  in  many  cases  been  decided, 

that  a  person,  whose  hand-writing  has  been  forged  to 

[  148  ]      an  instrument,  whereby,  if  good,  he  would  be  charged 

with  a  sum  of  money;  or  one  who  has  paid  money  in 

consequence  of  such  forgery,  cannot  be  a  witness 

on  the  indictment  for  the  purpose  of  proving  the 

/  •  .     '  ^    '   forgery,  though  he  may  to   facts  quite  collateral 

King,4B.&A.  to  it;  or  in  civil  cases  where  the  same  question 

ao9.  arises  (i)- 

Watts's  caw.        In  cases  where  the  party  injured  cannot  by  possi- 
Hard.  331.       bility  derive   any  benefit  from  the  verdict  in  the 

prosecution,  as  in  indictments  for  assaults,  and  the 

perjury,  tried  at  Yorky  and  conyicted  on  the  eddenee  of  the  flamt^^ 
oonfirmed  br  circumstances^  and  the  defendant's  declarations. 
Tlie  plfdntin  then  petitioned  for  a  supplemental  bill  in  the  nature 
of  a  oill  of  review  stating  the  conviction.  But  the  petition  wa» 
dismissed,  became  the  ammtiiim  woat  mt  emdence"  In  the  case  of 
AJbrakamfY,  Btrnny  above-mentioned,  the  borrower  of  money  was 
held  a  good  witness  to  prove  the  whole  case  in  an  action  for  usury 
against  the  lender,  and  the  authority  of  this  case  was  fully  recog- 
nized in  the  late  case  of  Smith  v.  Prager.  Bat  in  an  action  against 
the  assignee  of  a  bankrupt,  for  taking  usurious  interest  on  a  loaa 
to  the  bankrupt,  he  not  having  obtained  his  certificate,  nor  paid 
the  money,  was  not  permitted  to  prove  the  usury. '  Aforfm  v.  Drtfy^ 
tatty  2  T.  Hep.  496.  See  also  the  Kmg  v.  Daliyy  Peak.  N.  P.  13, 
where  Lord  Ker^fon  rejected  the  testimony  of  a  person  who  had 
been  injured  by  a  pei^ury  in  an  indictment  for  that  offence,  lliis 
question  was  imaUy  laid  at  rest  in  the  King  v.  Boston^  4  East,  572 ; 
where  the  defendant  having  been  convicted  of  penury,  in  an  an- 
swer to  an  injunction  bill;  and  the  plaintiff  in  the  blil,  and  his 
wife,  having  (after  objection)  been  admitted  as  witnesses  on  the 
trial,  the  Court  of  King's  Bench  decided  that  they  Were  compe- 
tent witnesses:  because  in  no  case  where  a  person  has  been 
examined  on  the  trial  of  an  indictment,  can  the  verdict  on  that 
indictment  be  used  for  him.  They  expressly  referred  to  the  case 
of  Bartlet  v.  Pickersgill,  and  recognized  its  authority.  See  also 
the  cases  cited  ante,  46. 

(i)  See  the  several  cases  on  this  head,  collected  in  the  Digest, 
at  the  end  of  this  section,  letter  (D.)  l-i 


W1TKESS1ECS«  ]^/r 

UVe  pergonal  iojury^his  competency  has  never  been  Ch.  in.5.3. 

doubted.  (^ Parties  in 

From  what  has  been  already  said,  it  may  be  taken    *  wUm^ 
as  a  general  rule,  that  a  party  in  a  cause  cannot  be    ofNaxuHy. 
examined  as  a  witness,  for  he  is  in  the  bi^est  de-  — — — 
gree  interested  in  the  event  of  it  (A);  and  though  he      [  ^49  ] 
be  barely  trustee  for  another,  he  has  still  an  interest 
sufficient  to  render  him  incompetent,  for  he  is  per*  Rex  v,  St. 
sonally  answerable  in  the  first  instance  for  the  costs  |^^  Mag^ 
'of  the  suit,  and  the  chance  he  may  have  of  indemnity  My,  3  East,  7] 
from  the  person  for  whom  he  actsy  does  not  remove  j^  «-    .         .         , 
the  interest  which  the  certain  liability  creates  in  him,  '^^''  "^  ^^^  \''  ' ' 
But  where  a  man  is  not,  in  pmnt  of  fact,  at  all  *'   '    ^'  ^^z 

interested,  he  may  be  examined ;  as  where  members  Weller  v. 
of  a  charitable  institution  are  defendants  in  their  f^^"^ ''' 
corporate  character,  there  is  no  objection  to  an  indi-  Hoap.  Peak, 
vidual  member  being  examined  as  a  witness  for  the  ^^'  '^- 
corporation;  because  in  this  case  he  is  giving  evi- 
dence for  the  public  body  only,  and  cannot  be  in 
any  manner  affected  by  the  verdict;  for  the  costs 
cannot  be  levied  on  him  personally,  but  can  only  be 
recovered  from  the  funds  of  the  corporation. 

So  in  questions  as  to  the  rights  or  immunities  of  Case  ofCor- 
a  corporation,  the  evidence  of  individuals  who  are  ?^!^^  ^^ 
not  privately  interested,  though  members  of  the  iVeiitr.351. 
city,  may  be  received :  But  where  corporators,  as  Ld.  Howard 
such,  have  private  interests,  as  to  be  free  of  toll,  J;^®®"'  ^^^^' 
rights  of  common,  8ic.  these  being  really  and  sub-      [  igo  ] 

Sandyv.  Cus- 
{k)  But  where  one  party  has  agreed  to  take  the  affidavit  of  the  tom-nouse  Of 
other  as  to  a  particular  &ct,  ana  such  affidavit  has  been  made  fioers,  Skin, 
accordingly,  tms  is  to  be  taken,  for  the  purpose  of  the  cause,  as   174. 
conclusive  evidence  of  the  fact  so  sworn  to,  vide  Button  v.  Pret- 
timanf  Sir  T.Raym.  153;  alitcr  if  the  affidavit  be  only  engrossed 
and  not  sworn,  Stevgnt  and  others  v.  Walker,  Peak.  N.P.  187. 
Vide  ante  1 1,  note  (c).     And  in  a  late  case,  where  one  of  the 
muties  had  by  consent  been  examined  at  Nisi  Prius,  the  Court  of 
Commoh  Pleas  refused  to  set  aside  the  verdict.  Norden  v.  Twibiilj 
1  Taunt.  J78. 

L  stantially 


Cantteyi^. 
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Ch.  lil;  8. 3.   fltantifldl  jr  interested  in  the  event  of  the  (iatifie,  ttte  no 
Foffki  m  a    witnesses  (?)• 

Bat  thete  sre  sdftae  ineltances,  whete  t>er8oiift  stib- 
stltntiaBy  intei^t^ted^  and  even  patties  hi  a  eanse^ 
are  permitted  to  be  exomifiedy  firotfi  the  AeteMiiy 
of  the  case,  and  ab^olnte  impossibility  of  procaring 
other  teerthdony. 

In  an  action,  on  the  statute  of  Wintofi,  the  party 
fobbed  is  a  witness  (m).   And,  on  the  Hfune  priiicfple 

of 


[ifii  1 


(/)  For  the  instances  in  which  corporators  are  adinktecl  as  mi* 

nessesy  see  D^est  at  the  end  of  the  sectioD,  letter  (A.) 

s 

(m)  As  tMs  is  an  exception  to  the  s^nefUl  raks  of  la^,  Ite 
grounds  on  which  the  decision  proceeded,  and  the  extent  of  it 
ought  to  he  accurately  understood.  The  only  case  on  the  subject 
fs  Si  9  Roll.  Abf.  685,  ^  ^d  ^rom  thwt,  k  has  hMt  laid  d^i^ 
itk  geneiul^terms^  in  aU  subsequent  bodu^  where  the  subject  has 
been  treated  of.  The  case  is  reported  in  RoUe  as  follows  i"-"  In 
an  action  a^dn^t  a  hondf^  bfot^ht  by  the  nukst^,  being  a  cairier', 
for  a  robboy  comnikted  on  his  semait  in  the  ibsei^  ^f  the 
master,  qu£re  whether  the  master,  being  the  plaintiff  in  the  action 
brought,  may  be  k  iHtness  to  proTO  tmlt  h6  ddlvet«d  &e  fnonSeS 
of  which  his  servant  swears  he  was  robbed^  ftefeie  his  Servant  set 
out  on  his  journey  in  which  he  was  robbed;  for  thu  misht  be 
proved  by  any  other,  and  no  person  is  to  he  &  Wittiest  ih  his  owil 
C8use^  bat  for  necessity)  a8tfkBkimBifhailmitnkkd,aUktnigh 
that  he  wag  plaint^,  vet  he  might  heamoodwUfuatoprovehimK^to 
have  ieen  robbed,  ana  of  what  gum  or  ttdngSf  and  ah6  io  proMthat  At 
gave  nMxt^  the  MH  viUf  and  levied  hae  aid  et^fj^tlm  i»  of  niti*- 
tityfor  default  ^  other  pivef.  But  as  to  proving  the  delivery  of 
the  money  to  his  servant  before  the  robbery,  and  before  he  B^t  out 
on  his  joutney,  this  m%ht  be  proved  by  any  6ther,  as  well  lis  by 
him,  although  it  was  objected,  that  it  is  not  safe  nor  usual  for  men 
to  call  witnesses  when  they  dellTer  money  to  carry  on  a  journey, 
on  account  of  the  danger  of  discoTery :  and  for  this  reason  per 
cttTietm,  against  my  opinion,  it  was  rtilM,  that  he  shoold  be  re- 
ceived as  a  witness.'^  Betmet  v.  HuniMt  <jf  Btrifbrd,  Mich.  16^. 
A  sinfiilar  case  occurred  before  Mr.  J.  CAamfcn?,  where  a  tnob  haviiks 
robbed  the  plaintiff's  barge  of  com  which  Was  cattied  in  it,  that 
part  of  the  case  was  proved  by  the  servant ;  but  he  not  knowi^  the 
quantity  on  board,  and  this  case  beine  cited  fh>tn  Bnl.  N.  F.  i^, 
his  lorcbhip,  on  the  authority  of  it,  allowed  tile  tddndtf  to  be  ettf- 
mined  to  prove  that  fact  Porter  v.  Hundred  cf  Raglandj  Mottm 
Spr.  Ass.  180a., M  S.  Note  in  the  stat.  8  Geo.  %  c.  16.  s.  1$,  it  ^ 
recited,  that  by  the  laws  then  in  being  the  person  robbed  this  k 

good 
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of  neceBsity,  it  has  been  hokleii  that  peroone,  ivho   q^  in. »,  3. 

become  interested  in  the  common  coarse  of  bunnes$y    OfNecesnH^. 

fttid  who  alone  can  possibly  hare  knowledge  of  a  fact,  ^ — ' 

may  be  called  as  witoesses  to  prore  it ;  as  in  the  case  BuI.  N.  P. 

of  a  serranty  who  has  paid  money,  or  a  porter  who,  ^* 

in  the  way  of  his  business,  delirers  ont  or  receives  (^^dkifo 

parcels ;  though  the  evidence,  whereby  he  charges  Peak.  N.  P. 

anoth^  with  the  money  or  goods,  exonerates  him-  ^^'  |^^'  -. 

self  from  his  liability  to  account  to  his  master  for 

them;  for  if  this  interest  were  to  exclude  testi* 

mony,  there  would  never  be  any  evidence  of  such 

itcts  (/}). 

It 

EOod  wkaese,  and  the  bundredois  are  theteby  nwdk  wkaeeses  for 
we  defendanu  ^ 

Jehmott  T.  JSrvmntn^,  6Mod.  Si6.  In  an  action  for  malicious 
prosecution,  where  nobody  was  by  at  the  time  the  su[^>osed  felony 
was  cotntnitted  but  die  defendant's  wife,  tpho  could  notf  in  this  aue, 
he  a  vfSwft  to  ftam  iktfekiy  eommOUd,  HoU,  C.  J.  allowed  her 
oath,  which  she  made  at  the  trial  of  the  indictment,  to  be  given 
ih  evidence  to  prove  a  felony  committed;  for  otherwise  one  that 
should  be  robbed,  &c.  would  be  under  an  intolerable  mischief; 
for  if  be  proaecutad  for  anoh  robbery.  Ice.  and  the  parly  should, 
at  any  rate,  be  acquitted,  the  prooecutor  would  be  liable  to  an 
action  lor  matioioua  prosecudon^  without  a  possibility  of  making 
a  ffiod  defoaoa,  thougb  the  cauae  of  prosecattoa  was  ever  so 
CM  T.  CarTf  B.  N.  P.  14,  S.  P. 


These  an  dis  only  cases,  I  believe,  in  the  books,  where  parties 
to  the  cause  faBvs  been  pennitted  to  cive  evidence  for  themselves; 
and,  in  the  kutter  caas^  it  seems  to  nave  been  taken  for  granted, 
that  the  party  csnAd  not  be  examined,  though  her  former  evidence 
was  admitted.  It  is  probable  that,  in  this  case,  the  evidence  was 
gimn  by  the  plaintiff  to  show  the  prosecotion,  and  that  being 
so  produced,  ■toe  judge  considered  it  as  eyidence  for  the  defendant; 
asd  acoofdin^y,  in  a  late  case  at  Nisi  Prius,  where  to  prove  a 
malicious  chaige  asade  bc&ire  a  macistnite  the  plaintiff  produced 
the  dtfandant:^  isformation,  Mr.  Baren  BicAards  observed,  that 
aoch  information  being  made  upon  oath,  must  be  presumed  to  he 
true  tiU  the  contrary  was  proved,  and  as  the  plaintiff  gai^e  no 
aiidiiice  to  mhow  his  innocence  of  the  chatee,  directed  the  jury 
to  find  for  tha  defoidant.   Otrter  v.  TkotuaSf  ulo.  Spr.  Ass,  1 8 16. 

in}  For  other  instances,  in  which  persons  have  been  admitted 
ifritnaiseo  from  neoessity,  see  Digest  of  Cases  at  the  end  of  this 
aec&km,  letter  (A.)  phic.  8.  (B.)  plac.  i,  a,  3,  4,  5,  6.  13.  (F.) 
plac.  2. 

L  2  On 
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Ch.  III.  S.3.       It  frequently  happens  that  persons  are  tnietde  de* 

Parties  tfi  a     fendants  with  Others,  for  the  mere  purpose  of  ex- 

•    ^"^'        clnding  their  testimony.   In  this  case,  if  no  evidence 

Gflb.  Law        whatever  be  given  against  the  person  so  improperly 

£v.  134.  made  defendant,  he  will  be  entitled  to  an  acquittal 

immediately  the  plaintiff  has  closed  his  case,  and 

may  then  be  examined  as  a  witness,  on  behalf  of 

the  other  defendant ;  and  in  like  manner,  a  defendant 

in  trover,  who  had  suffered  judgment  by  de&ult,  was 

[  153  ]      permitted  by  Lord  Kenyan,  to  give  evidence  to  prove 

^  Wardv.         his  co-defendant  (who  pleaded)  not  guilty '.    But  a 

^H*^°>  defendant  who  suffered  judgment  by  default,  in  an 

action  on  contract,  is  not  a  witness  for  the  plaintiff 
*  Brown  V.  to  charge  the  other  defendant,  he  being  interested. 
Brown,  to  make  him  liable  to  contribution*.    So  on  an-tn- 

Sed  vide  ante,  dictment  against  two  for  an  assault,  one  submitted 
136.  and  was  fined,  and  he  also  was  admitted  as  a  witness 

pf^V*  for  the  other '.  But  if  there  be  the  slightest  evidence 

1  Stra.  633.      to  charge  one  defendant,  he  cannot  be  a  witness  for 

Gilb.  Law  £v. 

^34*  On  this  princi{>le  of  necessity  it  has  been  said,  that  in  infonna^ 

tions  on  the  stat.  15  Car.  a.  against  hunting  deer,  the  statutes  of 

conventicles,  and  the  act  of  navigation,  the  informer  shall  be  a 

witness,  though  pert  of  the  penalty  goes  to  him.  Gilb.  Law  £▼.  1 33. 

The  only  case  which  supports  this  doctrine  is,  that  ofJeimmg^  v. 

if<m/r«y,3Mod.  114;  but  the  many  cases  collected  by  Mr.  Aobn, 

in  his  note  on  Bex  v.  TUfy^  l  Stra.  3i5^iially  establish  the  contrary 

position.    In  addition  to  diese  may  be  mentioned,  the  case  of  Rex 

-  T.  Biackmore,  1  £sp.  Cas.  95,  where  a  witness  was  rejected  on  an 

/         V  information  (under  the  statute)  for  concealing  naval  storts,  as 

' ' ' '  being  the  informer,  and  being  entitled  to  a  moiety  of  the  penalty; 

though  in  Rex  v.  (We,  Peake's  Cas.  3l8,  Lord  Kenyan  helo,  a  wit- 

/,  /;  .'^       ness  standing  in  a  similar  situation  wafc  not  objectionable,  oetauae 

'   -     ,    he  had  no  absolute  right  to  the  penalty  vested  in  him,  as  the 

couit  were  not  bound  to  inflict  a  pecuniary  penalty.    So  in  pro- 

'  I    ^  ■  sections  on  tfie  stat.  21  Geo.  3,  c.  37,  for  exf>ortmg  machinery, 

:'    and  on  stat.  23  Geo.  a,  c.  13,  for  seducing  artificers  to  go  oat 

'  ^   of  the  kingdom,  the  informers  have  been  held  to  be  competent 

witnesses.    Rex  v.  Tea$dale,  3  £sp.  Cas.  68;  Rex  v.  Johuonp 

Willes,  435.    And  in  cases  of  rewards  for  the  apprehension  of 

felons,  &c.  it  was  resolved  by  all  the  judges,  that  the  person 

'  t        apprehending,  being  entitled  to  the  reward,  did  not  disable  him 

from  being  a  witness.     Vide  Leach's  Cro.  Cas.  353,  note.    It 

,  should  be  observed,  that  most  of  the  statutes  giving  rewards,  in 

sucii  cases^  were  repealed  by  the  stat  56  Geo.  3,  c.  *pi» 

the 
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the  othtra ;  be<iau86  the  question,  as  to  his  liability,   Ch.  III.  s.3. 
must  wait  the  final  event  of  the  verdict,  and  the     Portia  in  a 
jury  may,  of  their  own  knowledge,  have  further  in-        ^"^^ 
formatibn  of  the  fact,  than  what  they  collect  from 
the  witnesses  in  court     Thus  where  A.  and  JB.  Raven  ctal. 
being  jointly  sued  in  attumptit,  B.  pleaded  his  dis-  ^'  l^unnintf  et 
charge  under  a  cominission  of  bankruptcy,  and  on  3  Esblcaa. 
the  trial  proved  his  certificate;  Lord  KerOfon  held,  25,$. C. 
that  he  was  not  entitled  to  an  immediate  acquittal, 
but  that  the  plaintiff,  having  made  a  case  against  him, 
was  entitled  to  have  the  whole  cas^  submittejd  to  the 
jury  at  the  same  time,  and  consequently,  he  could 
not  be  examined  as  a  witness  for  the  other  defendant.        ' 

If  the  plaintiff,  in  his  declaration,  state  that  the  Lloydv.Wil- 
defendant,  together  with  A,  B.  committed  a  trespass,  J?™*'  ^wi 
this  will  not  deprive  the  defendant  of  the  testimony  123.    Mill  9 
of.  A,  B.  unless  evidence  be  given  of  his  having  F^eo^nfr  Ibid. 
been  concerned  in  the  fact,  and  that  processliad  issued 
against  him,  and  endeavours  used  to  serve  him  with  it. 

Other  cases,  which  at  first  sight  seem  to  expose  a      [  154  '] 
witness  to  this  objection  on  account  of  interest,  are 
taken  out  of  the  rule  by  a  counter  interest  in  him, 
as  where  his  interest  in  the  event  of  the  cause,  sup* 
ported  by  his  evidence,  is  counteracted  by  an  iequal 
or  greater  interest,  that  it  should  be  decided  other- 
wise; for  instance,  if  an  indictment  be  preferred  CaseofPeter^ 
against  a  county  for  not  repairing  a  bridge,  and  boro' Bridge, 
the  only  question  be,  whether  it  is  in  repair  or  not?  ^j    *    ^^' 
men  of  the  county  are  good  witnesseis ;  because  it  Gilb.  Law  £v. 
is  equally  desirable  to  every  man  that  the  bridge,  ^'^  j^j^, 
for  convenience  of  passage,  should  be  rejpaired  when  bitants  of 
it  is  necessary ;  as  that  the  county  should  not  be  put  ^^»  ^  ^^ 
to  an  unnecessary  charge;  so  that  they  are  perfectly 
indifierent,  being  equally  concerned  in  both  sides  of 
.the  question  (0). 

(0)  By  Stat.  1  Anne,  st  1,  c.  18,  s.  13,  inhabitants  of  the  county 
Ice.  are  made  good  witnesses,  where  the  question  is,  whether  priTate 
persons,  &c.  are  obliged  to  repair  ? 

L  3  On 


IJO  WiTNMSM. 

Gb.  III.  5. 3.       On  Ae  same  principle,  the  aeeepfxnr  of  a  ImU  of 

•  ^??y^.      exchange  is  a  competent  witness  in  an  action  againal 

miiiffmMti,  ^  ^  drawer,  to  prove  that  he  had  no  effects,  and 

Staples  t.        thereby  prevent  the  necesaity  of  notice  to  him ;.  for 

Oluaef ,  K.  B.   though,  by  supporting  tlie  action  against  the  dmwer, 

£f^t!^m!^     ^®  rdieves  himself  from  an  aetion  at  the  snit  of  the 

i.796»  MS.      holder,  he,  at  the  same  time,  gives  an  action  againat 

£sg.  339*        himself  at  Ae  suit  of  the  drawer,  in  which  the  evi<^ 

[^55  ]     ^6i^<^  ^  ^^  given  of  the  want  of  consideration 

Goodacre  v.     ^U  not  avafl  him,  but  must  be  proved  by  another 

P^?N.  P.     witness.     But  where  a  man  was  proved  to  be  a 

174*  partner  with  anoHher,  against  whom  an  action  was 

brought,  it  was  holden  that  he  was  no  witness  to 

prove  that  the  good's  were  sold  to  tiie  other,  as  Us 

eeivant,  and  on  lits  sole  credit,  because  Ae  action 

Whidi  he  gave  t^ainst  himself,  was  countervailed  by 

a  greater  interest  in  getting  rid  of  a  moiety  of  the 

costs  of  the  present  action,  to  which  he,  as  partner, 

YouDguBair-  would  be  liable ;  but  this  interest  may  be  iiemov^ed, 

^  ^oi'^       ^'^  ^^  competency  restored,  by  a  release  fipom  his 

partner,  of  any  demand  he  nuiy  have  upon  him  in 
consequence  of  the  verdict  (p). 

Thfs 

(p)  In  a  subsequent  case  tlie  cottit  detf rauned,  that  where  it. 
Apipears  the  witness  is  interested  both  ways,  they  could  oat  nicely 
weigh  on  which  side  his  interest  preponderated;  and  therefore  an 
endorser  of  a  promissory  note,  to  whom  tlie  drawer  had  given 
mcoey  to  take  it  up,  ww  held  to  he  a  cempetont  witness  for  the 
defenoant  to  prove  it  paid,  being  either  liable  to  the  plaintiff  on 
the  note,  or  to  the  defendant  for  the  money  had  and  received. 
His  heing  ako  liaUe,  in  ihe  latter  ca0e»  to  theooets  iiKmrrpd  hy  ihp 
action,  was  considered  as  making  no  difierence.  Birt  v.  KerihaWy 
a  East,  458.  So  where  one  partner  drew  a  "bill  in  the  partnership 
finn  to  the  order  of  the  finn,  and  after  it  was  aoBiyrfld  by  the  d^ 
fendant,  passed  it  to  the  plainti^*,  who  was  a  separate  creditor  of 
such  partner  for  his  separate  debt ;  it  was  held,  that  in  an  actioh 
against  the  aoee)ytor,  he  might  ctJl  ddier  paitiier  to  disprove  the 
euthoritv  of  the  debtor  nartner  to  give  the  joint  secunty,  and  that 
the  bankruptcy  of  the  debtor  partner  in  the  meantime,  did  not 
vary  the  question  of  competency.  Bidley  v.  TrnfUir^  13  East,  175. 
And  again  in  Bmdy.  Bmcrni^  5 Taunt,  l^it  wiis  h^d,  that  a  |^r« 
son  who  lod  guaranteed  xhtt  payment  of  a  liJX  hatimg  baconse 
bankrupt,  whereby  he  was  dischaiged  from  the  bill,  wnsnot  in'oom'- 

petent 
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T^  widest  policy  of  tlw  n^  of  l9m,  is  to  pr/g^    Ch*  Jfl,  s.). 
rm%  tbofte,  wbp  nece«9ari}y  Wi^f  ^  AlTOiig  bifvi  o^    ^^^  . 
4^  WP49«  fr^rn^  I^Qi^  {Nil;  ^9  a  fl^alioii  wh^n^    Ti^S'lii^ 
tfa^^r  Mrta^sl  mtiy  indn^De  tbem  to  4ep^  jOrom  t}»«.     ^jScio/ 
tat||(  and,  tjier^forey  ^  we  ^a^  io  ^  £>vwer  ipatfuictt^ 
l^ere  tih^ itokwr-est  i«  Btriofty  fojw4,  arjaing  fkom  i)^  iQajt.Law  ^ 
vtMUoiiL  m  wbich  Aey  are  phui^edi  mi  l^^y  cwmK  ^^  i^3- 
h»  jr^y  bciaeftted  4>f  Mijured  by  Htm  ^m^  of  tf^  *  ^"^  ^i, 

of  It  guaisdiw  in  Boccage,  wbp  m^  he  axaiwned  on      [  156  ] 
the  bd>alf  of  bis  ward  io  m  action  brpogbt  by  ?^*^^*u^ 
bim ' ;  4^  a  grantee^  axecutor,  or  d&Ym^,  wbo  M  v.  Wdfoid, 
merely  a  tmatee^  and  iw  no  beroftcjfl  MWtenest;  «^^  Dougi.  ^39. 
ui  eaae^  T?trb«re  1^  i»  mt  a  party  4>n  ijbN?  re/^oird,  giy«  li&^TBia^^' 
^▼iieme  of  tbe  |{rwt  to  bim  %  or,  in  ^iqppoit  of  tbe  ^5!  See  also 
will,  by  pcpvipg  the  sanity  of  tbe  tei^t^r',  »d  tb«  2®'^*' 
cuiQinaptAnQe  of  bis  bftving  4iot^d  m  tbe  tnwt  ivjU  not  laS^'sflo, 
remA^r  bim  ^n^^oaipetent  K    3ut  d^  it^a^e  ^  a  gpar*  uul  ^t,  i^ss 
^Um  on  repordS  ^t^^id^  9n  a  w^ry  dii&cent  fonnda*  « Hopkb^v. 
tion,  for  be  19  vf^y  inter^^ted  in  tht^  <Bir«Dt  of  th#  ^^*  ^  ^^ 
wiif  hwa%  l\sMe  to  tbo  ^f>^t»,  in  pi^ie  tiM  Tecdict  m 
agaiMt  tbe  infwt  irbom  h^  jp^ot^cts, 

Wb^^  a  rigbt  is  cbunijed  by  a  witn^s^  wbich  i#  Penom  thmk- 
supposed  to  interest  him  in  the  event  of  a  ca^^p,  it  ^j^^ 
9bo«ld  be  leoMid^ised  Juaftiirf  be  is  lej^t^  ^  4ibat  wAene  ^Agr  «re 
a««oiiot,  wiieibfr  it  b^  «  *ict  Jkgal  right,  or  9W  ^^' 
eustjog  m^fdy  ki  im  ovn  iwigin%tion;  fpr  if  tbe     ^ 
latter  .only  he  4ie  ^^e,  jtd^ef  not  pe^in  tp  &U  witbi» 

S»(^  by  ^r^osou  of  hi^  liabiUtj  to  costs  in  an  action  09  the  bii]« 
at  where  an  action  was  brought  against  the  acceptor  of  an 
acconmodBtioB  Mi,  the  Cowt  ofCeawMiFlMiabeyyJthat  ti^ 
dnwer  va9  ^ta  witig^ois  topcoice  thfit  th^  holder  took  the  bill  op  a|i 
usurious  consideration^  andTthis  on  account  of  the  superior  interest 
he  had  in  the  paie  of  the  acceptor,  fiv  the  hoUer,  it  was  eaid, 
VWii  f^9omr  m^if^X  }mi  ^fXjf  t}»  cpnteprs  of  the  bil^  wbereas 
th^  acceptor  was  entitled  to  recover  against  him  both  the  amount 
ef  the  bill  and  tA  deauiges  he  woa^  s«6tau»|  indading  the  costs  of 
^  aotic^  agfiqet  himaalf.  Jo^^w,  Mrapk€t  4  Taunt.  4^.  For 
otl^er  instances,  lyhere  a  witness  is  adniitted  on  account  of  his 
iadifijpreDce,  vide  Digest  at  the  end  of  thu  secdon,  (fi.)  5. 

L  4  tbe 
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Cb.  III.  s.  3.  the  rule ' ;  thus  it  has  been  said^  that  a  mere  tenant 
Fenom  thmk-  at  will  may  prove  livery  of  seisin  in  his  lessor,  for 
^/^^  his  interest  being  so  precarious  that  he  cannot  main- 
■  tain  an  action  for  the  possession,  he  is  considered 

>  Hale  sup.  by  the  law  as  no  more  than  the  servant  or  baiUff  of 
Glib.  law  £v.  ^  freeholder.  This  instance  can  hardly*  now  be 
194-  considered  as  an  authority,  further  than  toward  the 

establishment  of  the  general  principle,  that  the  wit- 
ness should  have  a  real  and  not  a  mere  ideal  in- 
[  157  ]     terest,  before  he  is  rejected;  for  that  which  the  law 
formerly  considered  as  a  tenancy  at  will,  is  now, 
in  most  cases,  converted  into  a  tenancy  from  year 
to  year,  which  being  a  permanent  interest,  is  noticed 
by  the  law;  and,  therefor^,  such  a  tenant  cannot  be 
*I>oe  dam.    .  examined  in  support  of  his  landlord's  possession  * ; 
Wil^uiL        ^'  ^^  defeat  the  action  by  showing  that  he,  and  not 
Cowp.6ai.      the  defendant  in  the  cause,  is  the  person  in  posses^ 
*Doe  dem.       sion  <•  And  it  was  long  since  said^,  that  if  a  landlord 
^[^|*JJJ^^*  had  promised  another  person  a  lease  of  his  land 

5  Taunt.  183^  when  recovered,  such  person  could  not  be  a  witness; 
«PerTwisdeii,  for  this,  though  not  an  immediate  vested  interest, 
1  Mod.  91.      ^^  nevertheless  a  right  which  might  be  enforced  in 

a  court  of  law  in  ease  a  verdict  should  be  procured 
on  his  evidence. 

In  these  cases,  the  witness  himself  claimed  a  right; 
but  in  a,  case  where  the  witness  thought  himself 
under  an  honorary  engagement  to  make  good  a  loss 

•Fothflrinfffaam  *^  **  ^^^  ^^*  repaired  by  the  event  of  the  cause, 
V.  Greenwood,  though  he  knew  he  was  not  legally  bound  to  do  so, 
1  Stre.  199.  it  was  held  sufficient  to  reject  his  testimony  ^.  Lord 
*Pedenon  V.  C.  J.  Mamfield,  however,  in  a  late  case  which  came 
i^amp.N  P  ^^^'^  ^^9  determined  that  this  honourable  feeling 
144.  of  the  witness  did  not  render  him  incompetent^. 

{>fBdereti  0^4  Another  thing  to  be  observed  in  the  appliciition  of 
?™  J^'*^this  rule  of  law  is,  th^t  the  interest  must  exist  at  the 
pvoed,         \  time  when  the  fact  which  the  witness  is  to  prove 

happened,  or  be  thrown  upon  I^m  afterwards  by 

operation 
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Operation  of  law,^  or  the  act  of  the  party  who  re-    Cb.  III. ».  ^ 
quires  his  testimony;  for  if  after  the  event  the  wit-     CfhtUnH 
ness  become  interested  by  his  own  act,  without  the    ^*^*''^^^* 
interference  or  consent  of  the  party  by  whom  he  is  Vide,  Beat  9. 
called,  such  subsequent  interest  will  not  render  him  ^^    _ 
incompetent.    This  exception  to  the  general  rule  of     [  158  1 
law,  is  founded  on  true  principles  of  justice,  for 
otherwise  it  would  always  be  in  the  power  of  the 
witness,  and  oftentimes  in  that  of  the  adverse  party 
himself,  to  deprive  the  person  wanting  his  testimony 
of  the  benefit  of  it.   ,Thus,  though  a  person  who 
knows  the  circumstances  of  a  cause,  lay  a  wager  as 
to  the  event  of  it ',  or  a  prosecutor  lay  a  wager  <  Bariow  v, 
that  he  shall  convict  a  defendant  *,  neither  the  indi-  ^"^  ^^^ 
vidual  in  the  one  case,  nor  the  public  in  the  other,  ij^^^^  Yol 
will  be  deprived  of  the  right  which  they  previously  had  1  Stra.  65a. ' 
to  the  testimony  of  the  person  so  interestii^  himself. 
Not  only  must  the  interest  exist  at  the  time  of  CflnUnti 

t^HUMUnl  Sit  tkr 

Ae  transaction,  but  it  must  continue  to  the  time  of  ^^|^^^ 
the  trial ;  and,  therefore,  when  a  witness  is  interested  IhaL 
by  being  answerable  to  one  of  the  parties;  or  will 
have  a  demand  on  that  party  in  case  the  cause  be 
imsuccessftd ;  a  release  from  the  party  to  the  wit- 
ness, or  from  the  witness  to  the  party,  as  the  case 
may  require,  by  taking  away  his  interest,  restores 
his  competency ;  and,  in  these  cases^  if  tlie  party  who 
wishes  to  call  the  witness  tender  a  release  to  him, 
and  he  reftwe  to  accept  it;  or  the  witness  having  a  Goodtitle 
claim  tender  a  release  on  his  part,  which  is  refused,  ^^^^^JjJ' 
he  may  be  examined  as  a  witness ;  for  neither  the  Dougl.  139. 
witness  himse^^,  nor  the  party  in  the  'cause,  can  ex-  ^**-  Baker, 
elude  his  testimony,  by  an  objection  on  account      [  150  1 
of  his  interest,  when  that  interest  has  in  truth  been 

removed  (a). 

I  shall 

(9)  In  the  case  of  Chodtiik  dem.  Fd»&r  v.  Wej^ard^  a  person 
who  was  devisee  of  a  reversion  in  copyhold  premises  was  called 
to  substantiate  the  will,  by  proving  tne  banitv  of  the  testator,  he 

had' 


Cb.  J0« «». »       I  tdiall  eoacliide  this  Mction  by  obsenrii|^  th^t  # 
«40iMMir  to     QMi  vho  ui  kiterestad  in  the  eF^nt  of  %  anitf  ii»  pbr 
JACtioottlUe  only  whan  he  comes  to  pro^  n  ft^tf  eamT 

wtont 


had  fiurreiiderdl  Ms  reremmi  to  the  use  of  the  hdr  at  li^,  but 
the  heir  had  eefused  to  iicoept  it,  yet  the  court  beid  (tm  to  be  4 
competent  witness;  and  Mr.  Justice  4ihhunt  said^  ''  every  obr 
jection  of  interest  proceeds  on  the  presumption  that  it  may  bias 
the  miod  of  the  witness;  but  tl«at  {vxeumptionis  (akea  ^imy  by 
pix>of  of  his  having  done  ali  in  his  power  to  get  rid  pf  his  iatere^t. 

But  in  BMaU  dem.  Amtof  t.  Dotomg^  a  8ftn.  laSQ, wbeic  aa 

annuity  of  aoi.  per  annum  was  given  by  will  to  lEUzmbethy  the  wi^ 
of  John  HideSy  for  life,  to  her  separate  use ;  and  also  a  legacy  of  10  /. 
each  to  John  Hak»  and  his  wife,  to  which  wSSl  John  Boief  wafl««abo 
scribing  witness;  the  JCaurtof  King's  Bench  held  JUaZet .could  no( 
be-a  witness,  though  the  devisee  had  tendered  the  twp  legacies  of 
lo/.  each.  The  chief  justice,  in  delivering  the  reeolution  of  the 
oowit,  eai^  ^^  If  the  tender  woyild  be  equal  to  i^ymen^  ^f  ^  tW9 
money  le^cies^  as  it  is  not ;  yet  the  annuity  chareed  upon  the 
estate  devised,  would  stiH  subsist:  andftirtherhe  m»served,lAiat 
the  tjrue  liiiie  for  aaoertainingbb  flrcc4ii»%  ^^^ 
^on,  and  }£  then  interest^  h^  could  not  afterwards  be  a  wi^%«6.'' 

liNtl  JI(fin^^Wd,ind(^nriBgtbe4>pinicD<tf'.(iiex^^  FMr 
ka/n  y.£^(n9^,  i  Bwv.AlJp  fcc*  commented  mucb»t  )«ff|th  09 
the  word  credible,  as  appliea  to  witnesses  in  the  statute  of  frauds, 
onwhkhdiedeoisi4»n  flf  the  coortyUi  ibekMt  case,  in  lopeoMBSiie 
prpceedied;  4in4  observed,  *^  that  die  wpid  w^s  newr  n^ed  us 
synonymous  to  conwetent;  but  when  applied,  it  presupposes  the 
cIvideDce  civen.    After  4fee  oempetenoe  of  a  witness  m  altowed, 

the  ^conMvatiopi  <9f  his  oredibilii^r  aqiBes,  and  Mpt  iMfere;  Mid 

the  only  consideration,  in  determining  bis  competency,  must  bey 
ii«4iether  he^was  comp^ent  9t  the  time  of  lutesaminatwni^    His 

WiftflMpewt)  ^  that  Ui» /Aamon  of  the  i9mr%  in  itet  owe  ^m^ 

rather  upon  the  particular  Qrcuj^stappes  of  \tf  than  upon  the 
teneral  proposition,  and  that  as  to  the  annuity  there  was  no  re- 
Iisaae«  libera  «MiNibe  so  {wpn^nft  or  |wDdar«ith9l(ttfie-iii^^ 
sHion  of  ^  com^  p£  justice,  hecan^e  the  ^ue  depended  upen 
uncertain  estimation,  out  no  attempt  had  been  there  made  towards 
pa^ng  or  tcodeiing  «he  Mdae  of  the  amwitxr.''  It  is  iayoisibto 
to  conye^j  by  iwjiibridpwpt  of  the  c»s^  of  wi^^lham  v-  CMfo^^ 

the  substance  even  of  the  veiy  elaborate  and  ele^nt  judgment 
pnmouneed  by  Lord  Matitfield  on  t^t  ocossioB;  and  the  queetieo 
Mue  fiMe  having  Jb#en  settled  hy  Ifosia^ve  intef^^nsnoe,  in  conse- 
quence of  the  decision  in  Antiey  y.lkwtmg,  it  become^  unneces- 
sary to  state  the  case  at  length. 

For  by  Stat.  9$  Geo.  ^^  c.  6^  it  is  jamcted^ 

f .  That  any  beneiiciai  devise,  4egaoy,  estate,  interest,  ^h  or 
appoiniment,  made  to  any  person  being  a  witness^  after  a4lli  June 

1753, 


fiistent  with  his  interest;  for  if  the  evidence  he  is  to    Ch.  III.  t.s. 
give  be  contrieury  to  his   interest,  he  is  the  best     .^gamithis 
possible  witness  that  can  be  eaQed,  and  no  objection  ]_ 


can  be  made  to  him  by  the  party  in  the  cause  '•    In      r  ^g^  -i 

this  case,  however,  he  might  formerly  have  objected  >  Oxenden  v. 

to  be  examined,  because  his  evidence  might  subject  ?f°"*^®»  ^^^ 
him  to  future  inconvenienee ;  but  of  this  hereafter. 

I753i  to  any  will  or  codicil,  shall  be  void,  and  such  person  ghftll  be 
admitted  as  a  witness. 

2.  That  any  creditor  attesting  any  will  or  codicil,  made  or  to  be 
tnade,  by  which  his  debt  is  chared  upon  land,  shall  be  admitted  as 
a  witness  to  die  esecutioR  of  snoh  will  or  codicil,  notwttbsteiidiiig 

««cii  «Uaige.  » 

3.  That  any  person  who  had  attested,  or  who  should  attest  any 
wfli  or  codicil,  to  whom  any  legacy  or  bequest;  was  or  shoidd  be 
^ven,  having  been  paid  or  released,  or  upon  tender  made  having 
jvfksad  t»  acoep(t  sucb  kgacy  or  bequest,  ehot^d  be  admitted  as  a 
vrkM^»s  t»  the  execution  of  such  will  or  opdiciL 

4.  That  any  legatee,  having  attested,  or  who  should  attest  a  will 
4K  codicil,  fmd  who  ^oold  have  dieddn  tftie  life-time  of  the  testator, 
oriwiMBa  he  had  raoeivedior  ralaaaed  Ins  legacy,  should  be  deemed 
a  J^^  witnec9  ^  f«eb  iwiU  qf  codkiL 

After  wMch  there  is  ja  proviso,  thajt  the  crecfit  of  ever^  such 
'wk&ess,  in  any  of^the  cases  before  mentioned,  flftudl  be  subject  to 
4ke  oonpdefaiioa  mi  <die  c&an  and  juiy  befeva  wfcana  he  ^mU  lie 
eKiniB|ied,ef  ^  ^o«rt«f  n^uity  in  wKiob  hi*  testimony  shill  h» 
made  use  of,  jn  like  manner  as  the  credit  of  witness^  in  9U  other 
cases  ought  to  be  considered  of  and  determined. 

•    •"    !  " 
In  fietfisM  V.  Brmd^y  is  Eaat,  950,  one  <if  4he  subsaribing 

4»>fttaes0es  to^  the  will  was  the  wile  of  oneiof  the  iSMO«to«s<i<diQ  heal 
proved  Jthe  wjUl  and  acted  sunder  it.  An  issue  was  diriapted  to  try 
the  sanity  of  the  testatoi^  and  a  case  being  saved,  it  appeared  that 
the  witness's  husband  tocA:  no  beneficial  interest  under  the  will; 
«aiNrhich  the  ooiirt  helc^  that  she  was  a  ertd^  witness  w4thin  the  ' 
sCaHite  of  fimuds,  and  a  competent  witness  «n  the  trial.  The 
above  Stat,  of  ^6 Geo. dadoes  inot  Bffpwri/o  tat^  hm»  Adv^itfO^ 
to  in  the  argument. 


(    156    ) 


DIGEST  OF  CASES, 


AS    TO    THB    INTEREST    OF   WITNESSES. 


(A.)  In  what  Cases  Corporators  and  others  are 
Witnesses  on  public  Questions. 

Ch.  III.  t.  3.        THB  general  rule  as  to  this  is,  I  believe^  correctly  stated  iu  the 

Corpamtorg      prooediiig  section ;  and  it  was  well  observed  by  Scraggt^  C.  J.  2  Ler, 

mid  othen  on    931,  that  it  cannot  be  a  general  role  that  members  of  corporations 

^JP**^         shall  be  admitted  or  refused  to  be  witnesses  in  actions  for  or 

WuesiMiiff.      ng^st  the  corporation,  but  every  case  shall  stand  upon  its  own 

'  circumstances;  to  wit,  whether  thfeir  interest  be  so  valuable,  as 

it  can  be  presumed  it  may  occasion  partiality  in  them,  or  not- 

vrith  this  preliminary  observation,  I  shall  refer  to  a  few  of  the 

ancient  cases,  and  most  of  the  more  modem  ones. 

1.  In  the  case  of  the  Ojtrpontioa  of  London  for  water-bailage, 
1  Ventr.  351,  an  action  being  brou^t  by  the  mayor  and  com- 
monalty of  London,  for  tonnage  on  wine  imported  by  the  defend- 
ant ;  freemen  of  London  were  offered  as  witnesses  for  the  plain- 
tifis ;  and  on  objection  being  taken  to  them  by  the  defendant's 
couDfd,  because  they  were  parties  (the  commonalty  comprehend- 
ing all  the  freemen),  and  likewise  interested,  Scrogg9y  Dolbm^ 
and  Ragftnond,  were  of  opinion  that  they  were  witnesses;  bat 
r  16ft  1  J<J^^^'  was  of  a  contrary  opinion ;  and  the  plaintiff's  counsel, 
having  other  witnesses,  did  not  examine  them.  But  in  another 
4»sey  where  the  question  as  to  right  of  the  dty  to  toll  on  coab 
came  in  question,  it  appearing  that  the  mayor  and  sheiifis  had 
the  toll  for  the  corporation  at  large,  and  that  no  individual  citizen 
was  benefited  by  it,  the  freemen  were  held  good  witnesses. 
Bex  V.  MayoTy  4rc.  of  Londony  a  Lev.  331.  And  so  in  the  case  of 
JiTti^  V.  Carpemtery  a  Show..  47,  all  the  judges,  except  Jones,  held 
them  good  witnesses  in  such  cases. 

a.  Upon  a  trial  at  bar,  of  an  issue  directed  out  of  Chancery, 
whether  all  the  manor  of  S.  H.  was  within  the  county  of  Staf- 
ford ?  excepdori  was  taken  to  some  of  the  vritnesses,  who  were 
called  to  prove  the  manor-house  within  the  county  of  Salop,  be- 
cause tfaey  were  of  that  county  themselves ;  but  it  was  ruled  that 
any  person  of  the  county,  if  he  was  not  within  the  hundred  where 

the 
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the  mamor  was,  mig;ht  be  a  witness:  for  as  to  the  county  taias,'  Ch.  III.  ».  3« 
erciy  hundred  pays  its  proportion ;  but  as  to  hundreds,  there  are  Corponian 
paiticnlar  chaiiges.  But  it  being  afterwards  prored  that  there  was  mtddketifm 
a  general  tax  in  each  county, 'for  maintenance  of  the  suit,  no  one  rJ'!^^ 
who  was  chaiged  thereto,  was  permitted  to  be  a  witness.  The 
Cotmiy  of  Salop  v.  the  Comfy  of  Staffbrdj  1  Sid.  19a.  By  stat. 
8  Geo.  2,  c.  16,  s.  15,  hundredors  are  made  witnesses  for  the  hun- 
dred in  actions  against  them ;  on  the  statute  of  hue  and  try,  and  by 
Stat.  1  Anne,  st.  1,  c.  18,  s.  13,  inhabitants  of  any  county,  divi* 
aiony  &c.  are  made  good  witnesses  in  indictments  for  not  re- 
pairing hridgtiy  where  the  question  is,  whether  the  county,  &c. 
or  a  private  person  is  liable  to  repair }  Surveyors  of  the  high- 
ways in  all  cases  relative  to  the  execution  of  the  highway  act,  and 
inhabitants  on  trials  for  offences  committed  against  it,  are  made 
witnesses  by  the  express  provisions  of  the  statute.  Vide  stat.  13 
Geo.  3,  c.  78,  s.  69.  77.  The  like  provision  is  made  in  the  case 
of  inhabitants  as  to  offences  committed  against  the  general  turn' 
pike  act.  "^de  13  Geo.  3,  c.  84,  s.  74.  By  stat.  3IC4  W.  &  M. 
c  II,  in  all  actions  to  be  brought  in  the  courts  of  Westminster^ 
or  at  the  assizes,  for  money  mis-spent  by  churchwardens,  the  evi- 
dence of  parishioners,  other  than  such  as  receive  alms,  shall  be  taken 
and  admitted;  and  by  stat.  VJ  Geo.  3,  c.  29,  parishioners  are 
made  competent  witnesses  in  all  cases  where  penalties  not  exceedii 
ing  ao/.  are  given  to  the  parish ;  and  lastly,  by  stat.  54  Geo.  3, 
c.  170,  s.  9,  it  is  enacted,  that  no  inhalntant  or  person  rated  or 
liaUe  to  any  rates,  or  cesses  of  any  district,  peirish,  township  or 
hamlet,  or  wholly  or  in  part  maintained  or  suppoited  thereby,  or 
holding  or  exercising  any  office  thereof  or  therein,  shall  before  any 
court  <^  person  or  persons  whatsoever,  be  deemed  or  taken  to  be 
by  reason  thereof  an  incompetent  witness  for  or  against  sudi  dis- 
trict, parish,  township  or  hamlet,  in  any  manner  relating  to  such 
rates  or  cesses,  or  to  the  boundaiy  between  such  district.  Ice.  and 
any  adjoining  district,  8cc.  or  to  any  order  of  removal  to  or  from 
socfa  district,  &c.  or  concerning  any  bastards  chargeable  ot\  likely 
to  become  chaigeable,  &c.  to  such  district,  &c.  or  to  the  recovery 
of  any  sum  or  sums  of  money  for  the  chaiges  and  maintenance  of 
such  bastards,  or  to  the  election  or  appointment  of  any  officer  or 
officers  of  any  such  district,  &c.  any  law,  &c.  to  the  contrary  in 
anywise  notwithstanding. 

3.  Before  the  making  of  the  above  statutes,  it  was  held,  that  at 
comman  law,  where  a  person  tf  not  ratedj  though  rateable,  he  is  a 
witness.     Cue  htfort  Burland,  B,  at  SaUdmry^  dted  4  T.  Rep.  sa. 

4.  On  an  appeal  against  a  poor  rate,  because  certain  persons 
were  not  rated;  that  a  parishioner,  who  was  liable  to  be  rated, 

but 
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Qh.  lii.  s.  3-  -  but  not  id  het  iMedy  was  a  oompcteBt  wiCneis  to  prove  tbe  mte» 

Cenofotcri      abilily  <lf  the  pteiODs  omitted,    jkexr.  Trouety  4  T.  JRep,  17. 

^i^»^ik€r%  on  .       ^  So  that  an  islMhitJaiit^  who  was  dot  rated,  was  a  competaat 

^rfflfll^       wiftaew  e»  an  appeal  between  his  own  paiifth  and  anothery  JRev 

^""^  T./itt^  XttiHiiy,  6  T*  Rep.  157;  though  left  out  of  the  lale  for 

the  BMre  purpose  of  making  him  a  witnese.  Eer  ▼.  hihMUad^fif 

Eir^Mii  9  Easty  559.    Bnt  wheie  his  scm  was  lated  for  the  pre* 

pettpheld  by  him  he  waa  deemed  incompetent.  Rm  v.  KtUerhj^, 

loSast^aQa. 

6,  So  suoh  person  was  oobsidered  a  good  witness  to  extflnd  the 
boandaiy  of  his  perish^  on  a  question  as  to  the  line  of  boundary 
between  two  adjoining  parishes.  Tkatom  v.  Cooke^  Taunton  Spr« 
Assiz.  I789yclt6d  Ibid.  563.  Sinoe  the  passici^  of  the  last  statute  it 
has  been  holden^  that  en  a  question  wheAer  certsin  lands  be- 
longed to  an  individual  or  to  CMrtain  trustees  in  aid  of  the  poor 
latesyinhabitante  were  admissible  witnesses.  MerediA  v.  GUfiatf 
6  Piioe^  946. 

7.  In  trespass,  the  plaintiff  claimed  as  lessee  of  the  ooiponi- 
tion  of  Kil^lon^  who  as  lords  of  the  manor  had  approred  the 
land  in  question^  and  it  was  nded  that  a  freeman  could  not  be  a 
wiliiess  ta  prove  sufficisncy  of  common  left,  becanse  the  rsat 
most  be  rsten^  to  the  use  of  thecorpoiatioii.  Bwtomy^  Hmde^ 
5T«  Repw  yj^ 

8<  ne  question  beiBH^  whether  the  plaintiff  was  entitled  to  be 
elected  oommon-oouncil^man  of  Appleby?  the  defendant  at- 
twnptsd  io  disqualify  hkat  by  setting  up  two  qualificationa  which 
he  had  n(tt>  vie»  a  buigngp  tsnura^  and  bemg  an  inhabitant;  and 
to  piov0  thiSi  called  one  who  was  aa  inhabitaat,  but  who  had  not 
a  bragi^  tenuie.  It  was  oljeotsd  that  he  was  no  witness  to 
narrow  the ri|^tf  aadconfiae  it  to borgagfs  tenantaaad  inhabitants^ 
having  one  of  these  qjualiiications  himself,  and  therefore  so  &f 
interestady  as  he  was  nearer  the  rig^t  he  set  up  than  other  persons. 


[  163  1  S^  ^  omva^  saidi  Aere  was  a  necessity  of  allowing  such  people 
in.a  questiob  of  this  nature,  since  they  mast  best  know  the  right; 
besides  he  was  in  effe^  a  witness  agunst  himseify  by  saying 
though  I  am  an  inhabitant^  yet  I  have  no  right  to  be  chosen,  be- 
cause X  have  nota  burgiige  tenure.  Stevenaen  v.  NeviatOHj  1  Stra. 
583 ;  a  Lord  Rayro.  1353,  S.  C.  ' 

9.  Upon  information,  in  nature  of  gm  warranto,  the  question 
on  wluch  the  defendant's  title  turned  was,  whether  the  former 
mayor  had  a  right  to  name  two  elisors  to  retain  a  jury,  if  the 
tvwn  clerk,  who  tnight  nominate  one,  was  absent  or  refused?  The 
aaoond  elisor  aoounated  by  the  mayor  was  called  as  a  witness, 
ind  it  Was  oiij^Cted  to  his  competency,  that  he  having  a^ted 

under 
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fbr^  toM  noi  b«  ejuunned.  The  jmdg0  aftonvod  tli#  ob|«ctiMi;  Cmtatahtt 
IMM^  on  AodoA  ibr  teW  trad^  th«  ooPOfC  tbovglit  it  tr^M  only  to  mdMenm 
Mi  onBdi^ <^pai^fl  a  n^w  tikJ.    J)a» t<  JMMi^  !i  Stm.  io6gu        mittr 

to.  BtttiiiAtfcaidof  tlieCw»<myof  C»7»film  4«.t.  JBii^      (^fesTionf. 

wordy  Dovi^.  i60,  ttbem  an  Mtioi^iirw  brought  by  a  cotyofiiiGii  """^ 

on  a  custom,  a  stranger  who  had  acted  in  defiance  of  the  custom 
was  held  to  be  an  ino6mpeteot  witness. 

1 1.  On  the  trial  of  an  issue  taken  on  the  return  tb  a  numdamiu 
to  admit  a  man  to  his  freedomy  as  the  eldest  son  of  a  fVeeman,  the 
fiither  was  held  to  t^  a  good  witness  to  provd  t&e  cu)»tom  for  sons 
cfTfttsaftfl  to  hmmid  fiwi    MMT.Mt^tM  BmjgHmff  Oak-- 

m  Jkr  ▼.  FkOtifi  md  Ardlef^  st  C«ttlK  per  JL*^  C.  J«  Bul« 
N.  P^  dig^  ti»  qaesdon  beings  wkMfcer  the  diTenkiits  bad  n 
ri^t  tobirimgiMi,  though  it  appMred  them  wen  commoRs  b» 
koi^Sofheftieiiien^  jWtanaMenAan  was  permitted  la  pi«i% 
tbem  not  freemen,  i<  t^ppeatJAg  iU$  imig Hrf  otfrrwuw  mamf^mj^  <i 

igilttsmneciseByfrMDNBiatsrastadaesttehyfaai^  [  ig^  ] 

^flttyiltet  wten  dkfnnciiswdy  tm  #bers  Ihaoompto^  of  Sadler's 
bMti^td^oitllAWtli  Jao*04  aa,  agaiBBi»ma%  t»reatfrira 
AtMure^  fttf  uMaf  SMkUwinsaffidenlj^tlvaoof  tbeooi^NHiy 
being  disfiranchisedy  and  dechiring  on  iAm  Mir  dfi^tliU;  Ibey  bkd 
m  mm^^Ae  of  being  nsiond^  were  ndmilted  as  witaie»es. 
Mtn  CiiyBiy  t.  Jbosi^  6  Mod.  1654  Bui  wheia  a  fteeriMB 
wn  ttlle4  laid^  on  aa  olgoctito  to  his  testimtajr^  tbe  eoiy^ 
MHiDti  fHKJiKeil  m  jodgoiint  in  tfaa  nagror'e  ca^  wberai%eA  a 

jadgM  to  be  disinmchised^  the  mbn  siigmg  tbab  ho  wm  nit 
iuartnimod^  tad  %mem  aotUag  ttihe  dbficAHchibemteit^  H^UpJ.C. 
wooM  aot  pemitllim  to  bo  examined*  Brmtm  t»  Ctrptmtim  ^ 
.  Zofidon,  1 1  Mod.  325. 

14*  Oh  a  prssciiptMoof  a  ri|^  of  commoi^  as  appitfteftant  to 
te  bonsodf  A|  £.  who  has  a  similar  hoose^  is  a  good  witness; 
iiitif  it  be  ciainied  by  custom,  ttS  appurfentait  to  aU  houses  simi- 
larto  that  of  A,  B«  wauld  not  be  a  Witness^  because  the  reooid 
^ronld^  bi  tU  oaso,  b*  evidtece  of  his  n^t.  Bui.  N.  P.  aSg. 
Vide  J«b  ▼.  JUibf^  Append.  Btit  whtte  an  ootion  on  tbe 
case  was  bro*^  by  a  ceaomoter  dairtiHiif  a  presoripttve  rigbt^ 
ignist  an  owdAr  of  ndjofaung  kwd  for  ntot  topainag  his  fences, 
aiMl the qaeslion  ^inEis^  whether  be  was  MaUft  to  s«oh  repairs?  it 
l«M  Mdtbat  otb^r  commOQiBrS  oouM  not  be  witnesses^  because 
bymCdblirihAig  saeh  a  liability  they  increassd  the  value  of  the 

common. 
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Ch.  Ill  1. 5.    comihob.    Ameomb  v.  Skortf  1  Taunt.  d6l.    So  where  aa  iaUM 

&rwn^<  tfiMJ     was  directed  to  try  whether  the  inhabitants  of  A,  were  immeoio* 

Agemtt,        riallj  boond  to  repair  a  chapel,  the  owner  of  the  inheritance  is  not 

'  a  competent  witness,  although  he  has  leased  his  estate  and  is  not 

rated,  for  he  has  an  interest  in  discharging  the  inheritance  from  a 
permanent  burthen.     Rhcda  v,  Amsmortk^  1  B.  &  A.  87. 


(B.)  Servants  and  Agents. 


1 ;  A  Bankcb's  clerk,  having  paid  more  than  was  due  on  a  bin, 
was  held  a  good  witness  in  an  action  brought  bj  the  banker  to 
raoover  back  the  suiplus;  and  this  from  necauty,  Martin  ▼. 
Biitntlf  2  Stra.  647.  So  where  a  person  generally  intrusted  his  son 
to  reoeiTe  money  for  him,  who  did  so,  and  delivered  it  to  the 
defendant;  in  an  acticm  of  trover  to  recover  it,  the  son  was  held 
a  good  witness,    ilnof^moict,  Salk.  289. 

3.  The  plaintiff's  servant  having  given  money  of  his  master's 
to  the.  defendant  for  illegal  insurances  in  the  lotteiy,  was  admitted 
a  witness  for  his  naaster,  on  hemg  rdumd  by  km.  Note,  this  was 
notthe  caseof  anordinaiy  transaction  in  business,  and  therefore 
the  release  ajqpears  to  have  been  necessary  to  make  hii|i  a  witness. 
CttrAe  Y.  Skttf  Cowp.  199. 

[  165  ]  '  ^  A.  sells  goods  to  JB.  and  afterwards  C.  desires  D,  to  pay  A. 
and  promises  to  repay  him.  D.  pays  A.  and  afterwards  B,  allpwt 
the  money  to  D,  in  account.  In  an  action  agsinst  C.,^  B,  was 
called  to  prove  the  account,  (it  amounting  to  payment),  and  it  was 
objected  that  the  contract  being  originally  only  between  A.  and  B^ 
B,  was  still  liable  to  A  and  was  therefore  swearing  to  dischaige 
himself;  but  the  chief  justice  said,  he  would  aUow  him  to  be  a 
witness  to  prove  the  payment  as  a  servant  to  C  BroaMiM  v. 
Avay^  1  Stra.  506. 

4.  A  factor,  who  was  to  have  a  poundage,  aeeordmg  io  the 
MIO101I  of  the  milty  was  held  a  good  witness  to  prove  the  contract 
in  an  action  by  his  principal. .  Dixon  v.  Cooper ^  3  Wils.  40.  And, 
in  like  manner,  a  foctor,  who  was  to  have  all  above  a  certain  sum, 
was  admitted  to  prove  a  contract  above  that  sum,  by  JECBofA  and 
JKooftf,  J.  (dissent.  %re,  C.  J.)  for  this  was  still  in  the  ordinary 
course  of  business.    Beiijmmn  v.  Porteuiy  3  H.  Black.  590. 

5.  A,  having  received  money  as  for  the  use  of  B.  was  admitted, 
_    in  an  actipn  by  B.  for  the  money,  to  prove  that  he  was  agent; 

not  on  the  ground  of  necessi^,  but  because  he  stood  indifferent 
in  point  of  interest  between  the  parties,  being  liable  either  to 
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pay  tbe  money  rec^ved  to  the  plaintiff^  or  to  refund  it  to  th^  de-    Oh.  III.  s,  3. 
fendant.    IldtrUm  ▼.  Atkinsouj  7^  T.  Rep.  480.    So  the  captain     Servantt  and 
of  an  IndiamaOy  having  borrowed  money  of  the  plaintiff,  was         Agents. 
permitted  to  prove  it  borrowed  for  the  use  of  the  ship,  in  an  action    ■ 
against  the  owners,  on  the  principle  that  he  was  indifferent  be- 
tween the  parties,  being  in  ail  events  ansWerable  to  one  or  the 
other.     Evans  v.  WUHams,  7  T.  Rep.  481,  note  (c).    So  the 
master  of  a  ship  for  whi6h  the  plaintiff  had  supplied  provisions, 
was  admitted  to  prove  that  the  defendant  was  liable  as  being 
owner.    Romrqft  v.  Bassetj  Sitt.  at  Guildhall,  after  Hil.  T.  l8od, 
cor.  Le  Blanc^  J.  MS.    And  where  an  endorser  of  a  note  had 
received  money  from  the  dmwer  to  take  it  up,  it  was  held  that  he 
was  competent  to  ptove,  in  an  action  against  the  drawer  by  an 
endorsee,  that  he  had  satisfied  the  note,  being  either  liable  to  the 
plaintiff  on  the  note,  if  the  action  were  defeated,  or  to  the  d^ 
fendant  for  money  had  and  received,  if  the  action  succeeded. 
Birt  V.  Kershaoy  2  Bast,  458.     But  where  a  bill  was  accepted 
for  the  accommodation  of  the  drawer;  the  Court  of  Common 
Pleas  held  that  he  was  not  a  competent  witness  to  prove  it  usu- 
rious, having  a  greateV  interest  to  defeat  the  action  on  account  of 
the  costs  he  wonid  be  liable  to  pay  the  acceptor,  than  to  support 
it,  whereby  he  would  \ie  liable  to  the  bill  without  costs.    J<mes  v. 
Brooky  4  Taunt.  464.     Vide  ante,  150,  note  (/?). 

6.  A^  delivered  South  Sea  bonds .  to  B.  from  whom  they  were 

stden:  when  presoited  for  payment  of  the  interest,  they  were  .. 

stc^yped'by  C.  (a  deik),  against  whom  D.  the  holder,  brought 
trover,  which  the  company  defended,  on  having  a  bond  of  in- 
demnity from  B,  This  bond  prevented  B.  from  being  examined 
as  a  witness  in  the  action  against  C.  Ball  v.  Bastock,  1  Stra.  575. 
But  A.  having  afterwards  brought  trover  against  D.,  B.  was 
held  a  good  witness  in  such  action.    Ibid. 

7.  In  an  action  brought  against  the  master  for  an  injury,  by  the 
negligence  of  the  servant,  he  is  not  a  witness  for  his  master  until 

-  released.  Therefore  a  bailiff,  to  whom  a  warrant  is  directed, 
cannot  be  examined  for  the  sheriff  in  an  action  for  escape.  PoueU  [  I  ^^  J 
V.  Hon^,  1  Stra.  650;  2  Lord  Ray m.  1411.  Nora  servant,  whose 
business  it  is  to  take  care  of  the  pipes  of  the  New  River  Company, 
through  a  defect  of  which  the  plaintiff  met  with  an  accident. 
Green  v.  New  River  Con^pany,  4  T.  Rep.  589.  '  But  if  the  master 
release  the  servant  in  such  case,  he  is  a  good  witness.  Jerns  v. 
Eiafesy  a  Stra.  1083. 

8.  So  in  an  action  for  sinking  a  barge,  on  board  of  which  the 
plaintiff  had  a  cargo  of  com,  the  master  is  a  good  witness  when 
released  by  the  plaintiff.  Spitty  v.  Bowens,  Peake's  N.  P.  Cas.  53. 

M  9-  But 
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Ch.  III.  8. 3«        9*  ^^  without  such  release  he  is  not;  and,  in  like  maoiiery  in 

Seroants  and     vi  action  cm  a  policy  on  goods,  on  board  a  ship,  the  master  and 

Agentt.        owner  was  held  not  a  competent  witness  to  prove  the  ship  sea* 

■■       '   worthy,  without  a  release  by  the  plaintiff.    Roiheroe  v.  EUoUf 

Peake's  N,  P.  Cases,  84.    Fox  v.  XuiAti^an,  lb.  note. 

10.  So  in  an  action  on  a  policy  of  insurance,  stating  a  loss  by 
the  bairatiy  of  the  master,  he  cannot  be  n  witness  for  the  under- 
writeiB  to  prove  the  deviation  made  with  the  consent  of  the 
owners,  unless  released  by  the  defendant ;  for  if  the  plaintiff  suc- 
ceeds on  his  barrati:]^,  he  is  answerahlQ  to  the  underwriters* 
Thmfftmy.  Bvt/,  1  £sp.  Cas. 339. 

11.  A  sennint  for  beating  whom  his  master  has  brou^t  trespass, 
may  be  a  witness  to  pirove  the  h«BXing.  Detdy,  Bmrdm^y  l  Stn. 
505,  and  Lem  ▼.  Fcg^  %  Stra.  944»  contrary  to  JXantey  v.  Wed^ 
hoHtey  1  Stra.  4149  which  is  over-nded;  and,  in  like  manner,  the 
pdbintifi's  dauf^ter  being  seduced,  is  a  good  wknesa  to  prore  the 
seduction.  Cock  v.  Worthmif  %  Stra.  1054;  but  she  cannot  gjhre 
endence  of  a  ptomise  of  maniage  to  incroase  the  damages. 

I3,  On  an  information  for  importing  teas  from  a  oountiy  in 
which  they  were  grown,  oontrary  to  dM  act  of  navigation,  thede* 
fondant  called  the  master  of  the  ship;  but  his  evidence  was  re* 
jecfeed,  though  there  had  beea  no  iafoimadoB  against  the  ship^ 
because  by  the  statute  it  is  forfeited,  and  he  weuld  be  answerable 
«ver  to  the  owners.  FuUerw.  Jacto% Bunk  141X  In  like  man- 
ner, in  an  infonnation  for  importing  India  aiUn,  the  master  of  the 
ship  was  reacted,  because  be  being  an  abettor,  wiould  be  liable  ts 
a  penalty  c^ 5CK) i    Bkksmiy.  Stmdfmiky  eked  lb. 

So  in  an  informatien  for  importing  bvan^  in  unsizable  casks  the 
master  of  the  ship  was  r^ected,  being  liable  to  a  penalty  of  lOO  /. 
for  breaking  bulk.    Spang  v.  IhtHngy  Bunb.  303. 

Note,  It  is  observed  in  the  report  of  the  case  of  Fuller  v.  Jack' 

[  167  ]       *ea,  that  this  objection  never  was  allowed  before;  and  a  case  is 

mentioned  to  have  happened  at  the  same  sittings,  where  on  the 

like  objection  being  made  to  the  master  of  a  cart  (which  by  stat.  6. 

and  8  Geo.  l,  is  forfeited)  for  running  goods,  it  was  disallowed. 

13.  In  actioas  by  informers  for  seHmg  coals  without  measuring 
by  the  bushel,  the  servants  are  witnesses  for  the  master,  notwith- 
standing 3  Geo.  a,  indicts  a  penalty  upon  them  for  not  doing  it ; 
though  Eyrty  J.  did  on  that  account,  in  two  or  three  instances, 
Fefose  to  receive  them.  Per  Xce,  C.  J.  in  E,  J.  Comp,  v.  GMng, 
Bui.  N.  P.  289. 
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Ch.  III.  k.  i. 

(C.)  tVitriesses  in  Cas^s  bf  Bankmpt^i)  and  IhsoheHcij.     ^  ^^  ^f 

Vide  (h.)  8.  andlntohthcyi 

I    r-r-     - 

In  C&869  of  benkniptcfy,  it  is  the  obvious  interest  of  the  creditor, 
to  increase  the  divisible  fund  of  the  bankrupt,  and  the  bankrupt 
hiniself  abo  has  tbd  salne  interest^  because  he  thereby  increases 
his  own  alloWaiicto;  for  this  purpose,  therefore,  neither  are  ad- 
mitted as  witnesses  daring  thci  continiiance  of  that  interest;  aiyif 
bj  the  poltcj  of  thfr  bahknipt  laws,  the  bAnkf upt  himftelf  cannot 
at  vmj  time  give  evidence  Co  support  his  own  commission. 

1.  Agreeable  to  thesd  principles,  it  has  been  held,  that  i^n  an 
issoe  dut  6f  Chancery,  to  try  whether  a  bankrupt  has  lost  money 
by  gtain^  a  creditor  of  the  bankrupt  canhot  hb  examined  a^  a 
wilhesrf  to  prove  the  feet  of  hid  having  so  lost  money,  for  he  thereby 
iacreiBes  the  divisible  fund,  by  de|>riving  him  of  his  aUowance. 
Shmkaotth  v.  Brasoy  l  Stra.  507. 

9.  Bal  in  an  itetion  against  a  nian  who  pleads  biff  dischaige 
under  an  insolvent  act,  tntiibtt  creditor,  who  is  tto  party  to  the 
CHose,  may  be  admitted  to  prove  the  defleridant  not  withifi  ihe 
dtocriplioa  of  lh6  act;  for  he  is  not  imnediateljr  interested,  nof 
#iU  the  lAscovd  be  evidence  for  him  in  any  future  action  of  his 
own.    Nixrcot  v.  Croot^  1  Stra.  650. 

3.  Neither  can  a  creditor  prove  the  act  of  bankruptcy,  for  he 
is  interested  to  support  the  commission,  {Koopez  v.  Chapman^ 
Peake*s  Cas.  80,)  unless  he  release  his  debt  to  the  assignees, 
in  which  ease  he  may,  thotrgh  the  bamtrupt  Mi&self  is  pitrty  to  the 
action  in  which  the  commissioDis  disputed.  lb.;  Jm^MMev-Gfeyufen,  f  168  1 
Cas.  Temp.  Hard.  WJ.  A  creditor,  who  has  sold  his  chance  of 
recovering  a  debt,  and  whose  interest  h  thereby  removed^  is  a 
good  witness  to  prove  the  petitioning  creditor's  debt,  in  an  action 
by  the  assignees,  {Granger  and  anoiher,  assignees,  v.  Furlongs  a 
Black.  1273;)  or  to  increase  the  fund  {Heath  v.  Ho//,  4  Taunt.  362.) 
And  one  who  has  not  proved  under  the  commission,  is  competent 
to  support  it  (though  not  to  increase  the  fund)  without  giving  any 
release.  But  a  petitioning  creditor  cannot  be  a  witness  to  prove 
the  regularity  of  the  connnission  though  he  does  release,  for  he 
stiU  remains  liable  on  his  bond.     Oreen  v.  Jottes,  2  Carapb.  41 1. 

4«  The  bankrupt  himself  cannot,  in  any  case,  be  permitted  to 
prove  his  own  bankruptcy,  tlie  petitioning  creditor's  debt,  or  his 
trading,  tliough  he  has  obtained  his  certificate,  and  released  his 
sorplvs  and  allowance.  Field  v.  CurtiSj  2  Stra.  839.  Chapman 
V.  Gardner f  a  H.  Black.  279.    And  if  a  joint  commission  issue 
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Cb.  III.  t.  3.    againtt  two,  oue  cannot  be  called  to  prove  an  act  of  bankruptcy 

In  cate$  of     committed  by  the  other.     Flower  v.  Herbert^  cited  a  H.  Black. 

Banknmtcy     2^9.    But  if  the  assignees  prove  an  act  to  have  been  committed 

and  inwlvency.  j^y  ^^  supposed  bankrupt,  which  is  equivocal,  he  may  be  called 

*    .  as  a  witness  by  the<»ther  side  to  explain  the  act,  and  show  that  he 

did  not  thereby  become  a  bankrupt.     Oxiade  v.  Perchard,  1  Esp. 

Ca8.a87. 

5.  As  a  bankrupt  cannot  increase  his  fund  while  interested,  it 
follows  that  he  cannot,  in  any  case,  be  examined  for  his  assipiees, 
while  uncertificated;  but  after  certificate,  he  may  release  his  al* 
lowance  and  surplus  to  his  assignees,  and  thereby  be  made  a  com- 
petent witness  to  increase  the  fund,  for  he  has  then  no  interest  in 
it.  Builer  v.  CookCy  Cowp.  70.  So  if  his  allowance  has  been  paid, 
he  is  competent,  for  he  is  not  bound  to  refund.  Ruttel  v.  Rutad, 
1  Brown,  269.  But  where  a  second  commission  has  issued,  he 
cannot  be  a  witness  to  increase  the  fund  under  it,  till  he  has 
actually  paid  15  5.  in  the  pound ;  for  his  future  effects  are  not  dis- 
charged by  his  certificate  till  that  is  paid,  and  therefore  he  is  still 
interested  to  increase  his  fund,  notwithstanding  his  certificate  and 
release.    Kmnet  v.  (xreenaooUers,  Peake's  Cas.  3. 

6.  But  to  decrease  his  estate,  as  by  proving  in  an  action  against 
A,  that  he  was  the  debtor,  a  bankrupt  is  a  good  witness,  though 
he  has  not  obtained  his  certificate.  Walker  v.  Walker,  cited 
Cowp.  70. 


(D.)  Of  Witnesses  on  Indictments  for  Forgeries. 

1.  The  name  of  ^.  being  foiged  to  a  receipt,  he  was  held  an  in- 
competent witness  to  disprove  the  hand-writing  on  an  indictment 
for  die  forgery.     Bdr  v.  Bunel,  Leach's  Cro.  Cas.  10. 

a.  So  where  a  person,  having  a  bill  of  exchange  in  his  possession, 
endorsed  a  receipt  in  a  fictitious  name  on  it,  the  acceptor  was  held 
not  to  be  a  competent  witness  to  prove  the  payment,  without  a 
release  from  the  endorsee.    B^ex  v.  Taylor^  lb.  a55.     ^ 

3.  So  the  person  whose  hand-writing  was  forged  to  a  letter  of 
attorney  to  receive  stock,  was  held  incompetent  to  disprove  his 
[  169  ]  hand- writing.  Rex  v.  Rhodu,  a  Stra.  7a8.  Note,  in  Rex  v.  Farr^ 
Leach's  Cro.  Cas.  4879^^  is  said,  that  the  stockholder  was  admitted 
in  that  case  (which  was  an  indictment  for  personating  him  to  receive 
a  dividend)  to  prove  the  amount  of  the  stock  he  had  and  the  dhkknd 
due  to  him.  And  in  a  late  case  of  a  prosecution  for  the  forgery  of 
a  promissory  note,  on  which  there  was  an  endorsement,  in  the 
prisoner's  hand-writing,  that  a  year's  interest  had  been  paid,  the 

person 
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person  whose  name  was  foiled  having  been  admitted  to  prove    qi^^  jII.  s.  3. 
that  he  had  never  pcud  the  money  mentioned  in  the  receipt,  and  Qnlndkimenii 
a  case  being  reserved  on  this  point,  some  of  the  judges  thought,    for  Forgery. 
that  as  thie  forgery  had  been  proved  before,  the  witness  was  ad-  <  . 

midsiUe  to  prove  this  fact,  but  the  majority  thought  otherwise, 
beOause  the  fact  was  not  perfectly  collateral,  but  might  conduce 
to  the  proof  of  the  forgery.  Crocker^s  case,  a  Bos.  &  Pdl. 
N.  R.  87. 

4.  So  the  assignee  of  a  certificate  to  a  navy  bill,  whose  name  is 
diaxged  to  have  been  forged  to  a  receipt  for  the  money,  is  not  a 
competent  witness.    Rex  v.  TkomtoUy  lb.  723. 

5.  In  like  manner,  on  an  indictment  for  forging  a  seaman's  wiD, 
an  executor  named  in  a  subsec^uent  will^  is  not  a  witness  to  prove 
the  first  a  forgery.     Rex  v.  Rhodes,  lb.  29^ 

6.  But  where  a  bank-note  was  forged  in  the  name  of  one  of  the 
cashiers,  he,  not  being  personally  chargeable,  was  held  to  be  a  wit- 
ness to  prove  the  forgery,  though  he  had  given  security  for  the 
faithful  discharge  of  his  duty.    Rex  v.  Newland,  Jb.  350. 

7.  In  like  manner,  where  A,  remitted  a  bill  to  B.  (which  was 
made  payable  to  him)  for  the  purpose  of  paying  the  debt  of  ^.  to 
a  third  person,  and  not  on  his  own  account,  B.  never  having  re- 
ceived the  bill,  and  having  no  interest  in  it,  was  deemed  a  com- 
petent witness  to  prove  a  forgery  of  his  name  to  an  acquittance 
on  the  back.     Rex  v.  Spontonby^  lb.  374. 

8.  And  where  a  banker  had  paid  a  forged  draf^,  and  bdng 
afterwards  convinced  of  the  forgery,  had  stnick  the  money  out  of  ' 
his  account  with  tbd  person  whose  name  was  forged^  the  sup- 
posed drawer  was  also  admitted  to  be  a  witness.     Rex  v.  U$her, 
lb.  57. 

9.  So  where  a  man>  ^as  indicted  for  for^pg  a  receipt,  and  the 
person  whose  name  was  forged  had  recovered  the  money  from 
the  prisoner,  he  was  admitted  a  witness  per  Willet,  C.  J.  Willt's 
case,  BuLN.P.  aOg. 

10.  Persons  interested  may  in  this,  as  in  other  cases,  be  made 
witnesses  by  a  release ;  as  the  supposed  obligor  in  a  bond,  may 
be  a  witness  when  released  by  the  obligee,  {Dr.  DodtTs  case. 
Leach's  Cro.  Cas.  184;)  or  the  acceptor  qf  a  bill,  when  released 
by  the  holder  (Toy/br's  case,  anUf  pla.  9.)  ^d  the  like. 

1 1.  As  was  before  stated,  the  case  of  an  indictment  for  forgery 
is  considered  as  an  anomalous  case;  it  has  therefore  been  held 
that  the  rule  does  not  apply  to  civil  actions,  but  that  in  such  cases 
the  party  whose  name  has  been  forged  may  be  called  to  prove  the 
forgery  without  any  release.    Hunter  v.  King,  4  Bam.  &  Aid.  309^ 
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Cb.  III.  8. 3. 

iVrMfif  an-  (E.)  Of  Persons  who  may  be  answerable  over, 

'"^f^^^  ^^^-  or  have  themselves  contracted. 

[  1 70  1  Where  a. person  has  entered  into  a  contract  with  another,  his 

ability  to  fulfil  which  is  afterwards  disputed  by  a  third  person*  in  a 
court  of  justice,  and  the  consequence  of  a  recoveiy  by  the  third 
person,  would  be  an  immediate  right  in  the  person  with  whom 
the  contract  was  nuule  to  recover  against  the  other  who  con- 
tracted with  him,  it  follows  that  such  contractor  cannot  be 
examined  as  a  witness  in  his  behalf,  till  released  by  him:— - 
Therefore, 

1.  If  a  vendor  of  an  estate  covenant  for  the  title,  or  warrant 
the  premises,  he  cannot  be  a  i^tness  to  support  the  title  of  the 
vendee  in  an  action  agpmist  him  by  a  third  person,  for  the  pre- 
mises, (a  Roll's  Abr.  685);  but  a  vendor  whp  does  not  covenant  for 
the  title,  or  enter  into  any  warranty,  is  a  good  witness.  BMi6vy. 
Greenslate,  1  Stni.  445.  If  A.  sell  a  horse  to  B.  with  a  warranty 
of  soundness,  and  JB.  afterwards  sell  to  C  with  a  like  warranty, 
A.iMfi  witness  for  JB.  in  an  action  by  C.  on  the  warranty:  for  the 
horse  might  be  sound  when  sold  by  A,  though  unsound  when  sold 
by  fi.;  so  that  the  liability  of  A,  is  not  a  necessary  consequence 
of  the  recovery  against  B.   Aiggs  v.  Crkk^  5  £sp.  Cas.  99, 

2.  \n  a  covenant  for  rent  upon  a  lease  by  A.  to  B,  the  defendant 
l^^aded^  thf^t  C.  and  JD.  being  steised  in  fee,  before  the  demise  in 
^'indenture,  demised  to  J^.  who  entered  upon  defendant's 
poaiession-  The  replication  admitted  the  seisin  of  C.  and  D.  but 
stated  that  they  demised  to  plaintiff  before  they  demised  to  E., 
and  C.  was  held  a  competent  witness  to  prove  the  point  in  issue, 
for  the  verdict  could  not  be  given  in  evidence  in  any  action  which 
might  afterwards  be  brought  either  by  or  against  hhn.  Bell  v. 
Uanooodf  ^T.RefL  308.  But  if  two  persons  are  contending  for 
the  possession,  who  are  to  pay  rent  in  different  rights,  there  the 
landlord  could  not  be  admitted  a  witness  to  prove  the  demise. 
Per  BuUer,  lb. 

3.  If  ^.  agree  to  indemnify  B,  (aoondidate  at  an  election)  against 
a  moiety  of  the  expences,  he  cannot  be  a  witness  for  C.  (an  agent 
of  B.)  in  an  action  against  him  for  expences  incurred  in  the  elec^on, 
for  he  is  liable  to  a  moiety  of  the  costs  under  his  indemnity.  TrC" 
laaney  v.  Thomasj  i  U.  Black.  303. 

Persons  who  aiejointfy  liable  with  the  party  to  the  cause,  can- 
not be  witnesses  tb  defeat  th^  demand,  though  not  made  parties, 
if  tbey  are  thereby  benefited : 

4-  Thus  a  man,  who  was  proved  to  be  a  partner  with  the  de- 
fendant. 
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haSaat,  w«i  not  ^rmitted  to  be  examiiMd  for  the  porpose  of    q^  m  ^  9 
proYing  that  he  was  solely  liable,  and  •that  the  defendant  was  his      Persons  an- 
servant,  becaose  by  that  evidence  he  dischaiged  himself  from  the    aaxrable  aoery 
costs  to  which  he  was  liable.     Goadacre  t.  Breame,  Peake's  Cas.        and  joint 
174.    Bat  if  his  supposed  partner  had  released  him  from  those      Contractors, 
costs,  he  migbt  have  been  a  witness;  and  therefore  where  A,    ' 
being  sued,  pleaded  that  the  contract  was  made  by  him  jointly       [  ^7^   J 
with  JB.  which  fact  was  traversed,  B.  on  being  released  by  A,  was 
permitted  to  prove  it.     Young  v.  Baimery  l  £sp.  Cas.  103.    But 
if  two  persons  jointly  contract,  and  afler  the  death  of  one  an  ac- 
tion is  brought  against  the  survivor,  the  next  of  kin  of  the  de* 
ceased  contractor  may  be  called  as  a  witness  for  the  plaintiff,  to 
prove  the  joint  contract;  for  the  same  evidence  which  fixes  the 
debt  on  the  survivor,  creates  a  charge  against  himself  for  a  moiety. 
"Barton  v.  Burchally  B.  R.  Hil.  43  Geo.  3.    Note.  In  this  case  there 
was  no  other  witness.    If  to  an  action  brought  by  A.  alone,  it  be 
objected  that  the  name  of  B,  is  used  as  a  partner  with  A,  and 
therefore  that  the  action  in  the  name  of  A.  alone  cannot  be  sup* 
ported,  B.  may  be  called  as  a  witness  to  prove  that  in  fact  he  has 
no  interest.    Parsons  v.  Croshy^  5  Esp.  Cas.  199. 

5.  Where  several  partners  of  a  ship  by  deed  appointed  a  ship's 
husband,  and  he  laid  out  a  sum  of  money  in  insuring  the  whole 
ship,  and  brought  several  actions  ag^st  each  for  the  whole 
n^oney,  the  defendant  in  one  action  was  held  to  be  incompetent 
to  prove,  on  the  trial  of  the  other,  that  the  money  was  laid  out 
against  the  consent  of  the  owners.  French  v.  Backhouse,  Same 
V.  Fulston,  5  Burr.  2737. 

6.  In  an  action  against  an  administrator,  a  co-obligor  in  a  bond 
to  the  ordinary  under  the  statute  of  distribution,  was  held  to  be 
competent  to  prove  a  tender  of  the  debt,  for  he  was  not  interested 
in  that  cause,  and  the  hare  possibility  of  his  being  liable  to  an  ac- 
tion in  a  certain  event,  was  no  objection  to  his  testimony.  Carter 
V.  Pearce,  1 T.  Rep.  163. 

7.  No  person  who  has  made  himself  liable  in  a  secondary  de- 
gree, as  bail,  the  guardian  of  an  infant  on  record  (Clutterbuck  v. 
Lord  Htmtingtotxrf  l  Stra.  506,)  the  prochein  aimf,  or  in  short  any 
person  who  has  undertaken  to  pay  the  costs,  (Hopkins  V.  NeaUf 
2  Stra.  1036,  Cas.  Temp.  Hard.  302,)  can  be  examined  as  a  witness 
for  the  person  on  whose  behalf  he  has  made  himself  liable ;  but  in 
these  cases  the  court  will,  on  motion,  permit  another  person  to  be 
substituted  for  him,  in  order  that  he  may  be  a  witness. 

8.  In  an  action  by  the  obligee  of  a  joint  and  several  bond  against 
one  of  the  obligors,  who  was  surety  for  another  who  had  become 
bankrupt,  and  against  whose  estate  the  plaintiff  had  proved  his 
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Ch.  III.  s.  3«    debt,  and  thereby  relinquished  his  action  against  him ;  by  sect.  14  oi 
Persons  them-    stat  49  Geo.  3,  c.  131,  the  baakrapt,  not  hayjng  obtained  his  oer- 
itivei  UableySfc.  tificate,  and  therefore  being  liable  to  be  sued  by  his  surety  in  case 
"    of  a  verdict  by  the  plaintiif  against  him,  is  not  a  competent  wit- 
ness to  prove  payment.     Tcwnend  v.  Domofty  14  Edtt,  565. 


(F.)  Of  Persons  themselves  liable  charging  others, 
vide  ante  (B.) ;  or  coming  to  claim  Property  in 
themselves, 

1.  Persoi^s  who  are  primarily  liable,  are  never  permitted  to 
charge  others  by  their  evidence  until  released,  unless  in  cases 
where  they  stand  indifferent ;  and  therefore  where  a  workman  has 
been  employed  to  do  woik  about  the  house  of  ^.  and  he  afterwards 
brings  an  action  against  another  workman,  who  contracted  to  do 
the  whole  for  a  certain  sum,  A.  cannot  prove  diis  case  tOl  re- 
leased by  the  person  so  bringing  the  action.  New  v.  C/udgp 
Peake's  Cas.  98. 

3.  But  a  person  who  gives  a  bribe  to  another,  at  an  election  of 
members  of  parliament,  is  ai  competent  witness  to  prove  the  fact 
[172!  in  an  action  on  the  statute,  though  he  thereby  discharges  himself 
from  the  penalty ;  for  by  this  provision  the  legislature  intended  he 
should  be  a  witness.  Mead  v.  Rohintony  Willes,  432.  So  the  person 
bribed  is,  in  like  manner,  a  witness,  Bush  v.  RawlinSf  before  Faster,!, 
at  Abingdon  Sum.  Assizes,  cited  Cowp.  199,  and  reported  by 
the  name  of  Bush  v.  RaUingf  Say ,.389.  This  doctrine  was  after- 
wards doubted,  (vide  Edwards  v.  Emms,  3  East,  451,)  but  in  a 
subseqnent  case  the  court  confirmed  it;  and  held,  that  even  though 
the  witness  intended  to  use  the  verdict  for  his  own  indemnity, 
.  yet  tli^  he  was  a  witness  of  neces«ity.  Howard  v.  Shipley, 
4  East,  180. 

3.  A  man  who  has  been  arrested,  and  suffered  by  the  sheriff*  to 
escape,  is  a  competent  witness  to  prove  the  escape,  for  he  is  not 
dischai^ged  by  a  recovery  against  the  sheriffl  C<iss  v.  Cameron, 
Peake's  Cas.  124.  Rex  v.  Warden  of  the  Fleet,  Bui.  N.  P.  67. 
So  a  person  rescued  is  a  witness  for  the  defendant  in  an  action 
against  him  for  the  rescue.  Wilson  v.  Gary,  6  Mod.  211.  But 
where  A,  brought  trespass  against  the  sheriff',  for  taking  his  goods 
under  an  execution  against  B.  the  court  held  that  B.  was  not  a 
witness  to  disprove  an  assignment  of  them  from  himself  to  A, 
under  which  assignment  A.  claimed.  Bland  v.  Ansley,  2  Bos.  & 
Pul.  N.  R.  331. 

4.  In 
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4.  In  an  acdoo  against  the  acceptor  of  a  bill  of  exchange,  Ch.  III.  s.  3. 
braught  by  the  endorsee,  the  defendant  offered  to  call  the  endorser  Terumt  thtn^ 
to  prove  that  he  endorsed  the  bill  to  the  plaintiff  to  receive  as  ^^'oetUabkyifC, 
agent  for  hiin,  and  that  he  was  still  beneficially  entitled  to  it,  but  ' 

the  court  held  him  an  incompetent  witness,  as  coming  to  prove  a 
rig^t  in  himself,  which  would  be  benefited  by  defeating  the  plain- 
tiff's action.    Buckland  v.  Tankard^  5  T.  Rep.  578. 

5.  In  an  action  of  trover  for  a  horse,  a  witness  may  be  called  to 
prove  that  the  plaintiff  agreed  to  his  taking  the  horse  as  a  security 
for  money  due  to  him  from  the  plaintiff,  and  selling  it  if  the  money 
was  not  paid  on  a  day  certain,  and  that  the  money  not  being  paid 
the  witness  accordingly  sold  die  horse  to  the  defendant;  for  the 
verdict  to  be  obtained  on  his  evidence  will  not  avail  him  in  an 
action  to  be  brought  against  him  by  the  plaintiff.  Nis  v.Cutiing, 
4  Taunt.  18. 

6.  Where  two  persons  have  joined  in  a  promissory  note,  and  the 
payee  brings  an  action  against  one  only,  he  may  call  the  other  to 
prove  the  signature  of  the  defendant.    York  v.  Blott^  5  M.  &  S.  7 1 . 


SECTION  IV. 

Of  Persons  incompetent  by  Reason  of  their  Relation 

to  the  Parties. 

In  the  preceding  sectionBy  our  attention  was  con-  q^^  m  3^ . 

fined  to  persons  whose   evidence  is   excluded   on  Hmbmd  and 
account  of  imbecility,  crime,  or  interest.    We  are         ^fi- 
now  to   consider  those  who  stand  in  a  different  " 

« 

situation,  and  are*  excluded  not  by  reason  of  any 
disability,  but  on  account  of  higher  duties,  either 
domestic  or  public,  binding  them  to  silence. 

It  has  been  before  mentioned,  that  no  one  can  be  ,  [  173  ] 
a  witness  for  himself;  and  it  follows  of  course,  that 
husband  and  wife,  whose  interests  the  law  has 
united,  are.  incompetent  to  give  evidence  on  behalf 
of  each  other ;  or  any  other  person  whose  interests 
are  the  same(r):  and  the  law,  considering  the  policy  Bul.N.P.a86« 

(r)  Therefore,  if  two  persons  are  jointly  indicted  for  an  assault, 
the  wife  of  one  cannot  be  admitteii  as  a  witness  for  the  other. 
Rex  v.  Frederick  and  IVacey,  a  Stra.  1095. 

of 
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Ct^  III.  9. 4.    of  marriage^  also  prevents  them  from  gmng  evidence 

Husband  and    against  each  other;  for  it  would  be  hard  that  the 

^^fi'        wife^  who  could  not  be  a  witness  for  her  husband, 

"  should  be  a  witness  against  him :  such  a  rule  would 

occasion  implacable  divisions  and  quarrels  between 
them. 

llie  rule  extends  even  to  criminal  prosecutions, 
except  the  case  of  high  treason,  where  it  has  been 
said,  the  law  deems  the  allegiance  due  to  the  crown 
Vide  iBrownl.  paramount  to  eVery  private  obligation :  (though  even 
^  Hfti^p^c^^   this  has  been  doubted)  and  as  we  have  before  seen, 
301.  that  witnesses  in  some  degree  interested  may  be  ad- 

Hawk.  P.C.     mitted  whfere  absolute  necessity  requires  it,  so  where 
lib.  a,  c.  46,      tiie  husbiand  has  committed  personal  violence  on  the 

wife,  she  may,  from  the  necessity  of  the  case,  be 

examined  as  a  witness  against  him;  as  in  the  case 

1  State  Tr.       of  Lord  Audley,  who  was  indicted  for  assisting  in 

265.269.  Hut-  i}^Q  fap^  q{  jiig  ^fg.  and  though  the  propriety  of 

SirT.Raym.i.  this  decision  was  at  one  time  doubted,  yet  reason 

Rexv.Azire,    Beems  strongly  to  support  it;   and  more  modem 

r'lV/i      ^^®s  h^ye  adopted  the  practice,  and  admitted  her 

evidence  against  her  husband  of  personal  violence, 

or  ill-treatment  of  berselfl 

It  is  clearly  settled,  that  a  woman  who  never  was 

legally  the  wife  of  a  man,  though  she  has  been  in 
Bui. N. P. 287.  £ict  married  to  him,  may  be  a  witness  against  him; 

as  in  an  indictment  for  bigamy,  the  first  marriage 

being  proved  by  other  viritnesses,  the  second  wife 

H«wk.lib.  21,    may  be  examined  to  prove  the  marriage  with  her, 
c.  46,  s.  16.      f^j.  gjjg  jg  ^Q|.  ^  j^^g  j^^  ^j^g :  so  if  a  woman  be 

taken  away  by  force  and  married;  on  aa  indictment 
against  the  husband  de  facto,  founded  on  the  statute 
3  Hen.  7,  she  is  a  witness  to  prove  the  fact,  because 
tlie  contract  of  marriage  being  obtained  in  express 
1  Hal.  P.  C.  violation  of  that  law,  has  no  binding  operation.  But 
^3-  on  an  indictment  for  bigamy,  the  first  wife  is  nO' 

witness  to  prove  her  marriage,  because  she  is  legally 

his 
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his  vrife^  and  therefore  incompetent  to  give  evidence  Ch.  III.  8. 4. 
against  him.  And  if  a  woman  who  was  once  legally  HuAand  and 
the  wife  of  a  man,  be  divorced  a  vinculo  matrimomi  ^' 

by  act  of  parliament,  she  cannot  afterwards  be  called  Monroe  v 
as  a  witness  against  him  to  prove  any  fact  which  Twisleton, 
happened  during  the  coverture;  but  she  is  competent  ^PI*^*^*- 
to  give  evidence  of  transactions  which  took  place 
subsequent  to  the  divorce. 

The  rule  of  law  does  not  merely  prevent  a  hus- 
band or  wife  from  giving  evidence  for  the  purpose  of 
criminating  each  other,  it  goes  much  further,  and  [  175  ] 
precludes  any  evidence  which  has  the  keut  tendency 
to  it,  or  whidi  directly  prejudices  the  eivil  rights  of 
either.  Neither  in  a  civil  action,  nor  a  criminal 
prosecutioDy  are  they  permitted  to  give  any  evidence 
whichf  in  its  future  effects,  may  criminate  each  other; 
mA  this  rule  is  so  inviolable,  that  no  consent  of  the 
other  paity  will  authorize  the  breach  of  it.  But  in, 
civil  actions,  where  neither  is  a  party,  the  wife  may 
be  called  as  a  witness  to  prove  facts  which  may 
eventually  charge  the  husband  with  a  debt($). 

In 

(i)  In  an  action  for  a  malicious  prosecution,  the  defendant  was 
wilting  that  the  plaintiff's  wife  should  be  exaniined.  Lord  Hard- 
wkke,  ^*  The  reason  why  the  law  will  not  suffer  the  wife  to  be  a 
witness  for  or  against  her  husband,  is  to  preserve  the  peace  of 
^n^lies,  and  therefore  I  shall  never  encourage  such  a  consent;^' 
and  she  was  not  examined.  Barker  v.  &r  Woo^on  Dixie,  bart. 
Cases  Temp.  Hard.  264. 

In  ejectment  the  plaintiff  made  title  to  his  lessor  to  the  lands  in 
question,  as  son  and  heh*  to  Jerome  Jaqtiet,  and  Hannah  his  wife, 
in  right  of  Hannah,  The  defendant  gave  in  evictence  that  Jerome 
Jaques  was  married  before  he  was  married  to  Hannah ;  and  the 
woman  to  whom  it  was  supposed  he  was  married  before,  was  pro- 
di^ced  a(  the  trial,  (Sum.  Assiz.  13  W.  3,  at  Maidstone,)  to  prove 
this  marriage.  The  counsel  for  the  plaintiff  opposed  her  testimony, 
because  she  swore  for  her  advantage ;  viz.  to  nave  a  husband,  the 
husband  being  then  living.  But  nevertheless  Gould,  J.  of  the  / 
King*s  Bench,  then  judge  of  assize,  admitted  her  testimony.  But 
afterwards  the  saoie  title,  between  the  same  parties,  was  tried  , 
before  HoUf  C  J.  at  the  assizes  in  March,  at  Maidstone,  l  Anne, 
Ke^.  and  he  refused,  afler  debate,  to  admit  the  former  wife  to  be 
a  witnetis  for  this  purpose :  but  upon  other  evidence,  the  former 

mamagc 
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Ch.  III.S.4.       In  like  manner^  as  the  law  respects  the  pfirate 

ipifhmfmal    peace  of  meOi  it  considers  the  confidential  comma- 

'^  nications  made  for  the  purpose  of  defence  in  a  court 

[  »76  ]  '^ 

marriage  was  proved  to  the  satisfaction  of  the  jnry,  being  gentle- 
men, whereupon  they  found  a  Terdict  for  the  defendant.    But  10 
the  same  trial  before  Gould,  J.  the  jury  found  a  verdict  for  the 
'  plaintiflF.     BrougfUon  v.  Uftrpery  a  Lord  Raym.  752. 

In  an  acdon  by  a  plaintiff,  as  a  feme  sole,  for  goods  sold,  &c. 
the  defendant  called  the  husband  as  a  witness,  to  prove  that  she 
was  a  married  woman ;  and  he  was  admitted,  and  the  plaintiff 
was  .nonsuited.  On  a  motion  to  set  it  aside,  the  majority  lof  the 
court  thou^t  he  was  not  admissible  on  the  ground  of  policy ; 
Bidler,  3.  doubted  at  first,  upon  the  ground  that  the  husband  was 
not  interested  in  that  case,  but  he  afterwards  acceded  to  the 
opinion  of  the  court,  upon  the  broad  ground  adopted  by  them, 
of  the  impolicy  of  permitting  husband  and  wife  to  nve  evidence 
for  or  against  each  other.     Etntley  v.  Cook,  dted  a  T.  Rep.  965^ 

In  the  case  of  the  King  v.  the  InhabUanis  ofCliveger,  2  T.  Rep. 
^3 :  On  an  appisal  against  an  order  of  removal,  the  respondenta 
proved  a  marriage  in  fact  between  the  paupers ;  and  the  uipeliants 
contending  that  the  husband  had  a  former  wife  living,  called  him, 
but  he  denying  the  fact,  they  offered  to  call  her  for  the  purpose  of 
proving  it.  The  sessions  rejected  her  evidence,  and  the  question 
coming  on  before  the  court  of  King's  Bencl^  the  judges  of  that 
court  were  also  of  omnion  that  she  was  an  incompetent  witness. 
Athhunt,  J.  said,  **  The  ground  of  her  incompetency  arises  from  a 
prindple  of  public  policy,  which  does  not  permit  husband  and  wife 
to  jgive  evidence  that  may  eoen  tend  to  cnminate  each  other.  The 
objection  is  not  confined  merely  to  cases  where  the  husband  or 
the  wife  are  directly  accused  of  any  crime,  but  even  in  collateral' 
cases,  if  iheir  evidence.  ^end!s  that  way,  it  shall  not  be  admitted. 
Now  here  the  wife  was  called  to  contradict  what  her  husband  had 
before  sworn,  and  to  prove  him  guilty  of  perjury,  as  well  as  biesmy ; 
so  that  the  tendency  of  her  evidence  was  to  charge  him  wiui  two 
crimes.  However,  though  what  she  might  then  swear  could  not 
be  given  in  evidence  on  a  subsequent  trial  for  bigamy,  yet  her  evi- 
dence mi^bt  lead  to  a  chaise  for  that  crime,  and  cause  the  hus« 
band  to  be  apprehended.  In  that  point  of  view,  therefore,  I  am 
of  opinion,  that  her  testimonjr  oueht  not  to  have  been  received, 
because  it  is  an  established  maxim,  that  husband  and  wife  shall  not 
give  evidence  to  criminate  each  other.''  Grote,  J.  said,  ^  Hie 
general  rule,  as  to  husband  and  wife  being  witnesses,  was  founded 
not  on  interest,  but  on  policy ;  by  which  it  was  established,  that  a 
wife  should  not  be  called  to  give  testimony  in  any  degree  to  crMtt- 
note  her  hMiband ;"  and  Lora  Hale  says,  that  she  shall  not  be 
called  even  indirectfy  to  criminate  him;  and  that  rule  seems  to 
have  governed  all  the  decisions  from  that  time  to  the  present. 
The  true  and  just  ground  of  objection  is  not  that  of  interest,  but 
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of  justice.     By  permitting'  a  man  to  intrust  bis    ch.  III.  s.  4. 
cause  in  the  hands  of  a  third  person,  it  establishes  a    Frcfemomd 
confidence  and  trust  between  the  client  and  the  per-     Cwi^oioe. 
son  so  employed.     A  counsel^  solicitor,  or  attortiey,       ' 
cannot  conduct  the  cause  of  his  client  if  he  is  not  , 

fully  instructed  in  the  circumstances  attending  it: 
but  the  client  could  not  give  the  instructions  with      [  178  ] 
safety,  if  the  facts  confided  to  his  advocate  were  to  Wilsonv.Rai* 
be  disclosed.    Barristers  and  attorneys,  therefore,  to  ,-gi^  '  ■  ^* 
whom  facts  are  related  professionally,  duriqg  a  cause^ 
or  in  contemplation  of  it,  are  neither  oibUged  nor 
permitted,  though  they  should  so  far  forget  their 
duty  as  to  be  willing  to  do  so,  to  disclpse  the  facts 
so  divulged,  during  the  pendency  of  that  cause,  or 
at  any  future  time ;  and  if  a  foreigner,  in  conmiuni- 
cating  with  his  attorney,  has  recourse  to  an  inter- 
preter, he  is  equally  bound  to  secrecy  '.    But  where  ■  Du  Bam 
the  attorney  himself  is,  as  it  were,  a  party  to  the  p2t^?*c« 
original  transaction,  as  if  he  attest  the  execution  of  77. 

is  founded  on  the  political  inconTenience  of  causing  dissentions  in 
fiimilies,  between  nusband  and  wife,  and  so  it  is  pat  by  Lonl 
Hak. 

'    In  Davia  v.  Dmwoody,  4  T.  Rep.  678,  which  was  an  action  1 

brooght  by  the  trustees,  under  it  maniage  settlement,  whereby 
goods  were  secured  to  the  wife,  against  the  sheriff  for  taJdng  them 
under  an  execution  against  the  husband;  he  was  called  to  prove 
the  identity  of  them:  an  objection  was  made  to  him  on  account 
of  interest ;  and  on  the  case  coming  before  the  court,  the  plaintiff's 
counsel  ax^ed  that  she  was  not  interested ;  but  it  was  answered 
per  Lord  Ktr^on,  C.  J.  that  independently  of  the  question  of  in- 
terest, husbands  and  wives  are  not  admitted  as  witnesses,  either 
for  or  against  each  other:  from  their  being  so  neariy  connected, 
they  are  sujmosed  to  have  such  a  bias  upon  their  minds,  that  they 
are  not  to  oe  permitted  to  ^Te  evidence  for  or  ag^dnst  each 
otlier. 

• 

It  is  observed  in  the  text,  that  between  third  persons,  a  wife 
may  be  admitted  to  give  e\idence,  which  throws  the  demand  upon 
her  husband.  Thus  m  an  action  against  the  daughter's  husband 
for  her  wedding  clothes,  her  mother  was  admitted  to  give  evi- 
dence, which  showed  that  they  were  delivered  on  the  credit  of 
the  okother's  husband.     WUlittms  v,  Johnson,  1  Stra.504. 

a  fraudulent 
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Ch.  III.  s.  4.    ^  fraudalent  deed '  {t),  was  present  when  his  client 

Froftinonal    was  sworn  to  answer  in  Chancery  %  or  employed  as 

^^^"^fi^^^^*     the  steward  or  agent  (m)>  and  does  not  gain  his  know- 

'  Duffin  V.  ^v^      ,t       ..1       ^>.        ^TLiii  . 

Smith  Peake's  (0  ^^  ^"^  pnnciplei  Abbott^  C^  J*  hela  that  00  a  question 
Cas.  108.  whether  the  defendants  were  partners  or  not,  an  attorney  who 

t  MIA   T\  ^^  he^ti  consulted  by  them  profbssionallyy  as  to  the  distoin- 

Vide  Doe  ^^q  ^^  ^i^^  partnecship,  noigbt  be  called  to  prove  that  fact, 
aeito.  Jappv.  j^^j  stated  the  rule  to  be,  that  the  protection  was  only  extended 
Atiafei|j,  ^  i^o^  communications  which  related  to  a  cause  existing  at 

k^TCr  ^  o  ^^  ^^^  ^^  ^  communication,  ct  tbra  about  to  be  com- 
Hul.  IM .  F.  284.  menced.  Wadi»off  A  v.  Hamthav,  cited  2  Bred.  &  Bing.  5.  But 
a  itra.  liaa,  ^^  ^^  ^^^^  ^£  Crvmachv,  Heathcotiy  Ibid,  the  Court  of  Commott 
contra.  p]^^  ruled,  that  an  attorney  who  had  been,  applied  to  to  drew  m 

bill  of  sale  of  goods,  which  he  refused,  considerine  it  as  fraudu- 
lent, could  not  afterwards  disclose  the  communicatioii  then  made^ 
consideting  it  as  a  confideace  which  ought  not  to  be'  brtdteu^ 
Michardionf  J.  said,  *'  Suppose  the  case  of  an  attorney,  consulted 
on  the  title  to  an  estate,  where  thel'e  was  a  defect  in  the  title,  can 
it  be  cotft6ilded  that  he  wOuM  ever  be  at  liberty  to  divuigtf  thtf 
flaw.''  Qfiart,  Is  not  the  one  ense,  that  of  a  cottfideatial  commu^ 
nication  of  a  pre-existing  fact,  and  the  other,  the  doine  of  an  act  in 
which  the  attorney  aither  do&i  become,  or  is  intited  by  the  party 
to^faeooibe  a  partioipatov  ? 

(tt)  WU$on  ▼.  Rastdiy  4  T.  Itcfp.  753.  In  an  actfon  on  th^ 
brioaiy  act,  W,  HaneUey  was  called,  who  deposed,  that  previous 
to  the  disaclatiofL  afpayliaiaent,  ia  the  spring  of  1790,  he  had  re- 
teiv#d  lettera  flrotti  th^  defendant^  which  he  hadf  given  to  Mrs. 
Handky,  with  directions  to  destroy  them;  but  did  ndt  know 
whether  she  had  done  so  or  not.  B.  HandUy  was  then  called, 
who  said  he  had  the  letters  in  question,  which  he  received  from 
Mrk  H,  and  that  W,  S.  was  at  that  time  under  prosecution  for 
biibiOTf  sad  he  wished  to  render  fum  what  assistance  he  could!. 
That  Mrs*  It.  had  desii^  him  to  destroy  the  letters,  but  tliat  he 
'  had  kept  tfiea^    That  there  was  no  action  now  pending  against 


as 

kept  them  with  his  pnvity 
him  to  destroy  them^  but  he  had  not  done  so^  for  the  same  reason 
at  he  had  not  complied  with  the  like  request  from  Mrs.  11,  namely, 
thdt  he  had  soon  afler  the  election  stated,,  that  W.  H.  acted 
Only  imder  the  direction  of  the  defendant  in  the  election  business. 
He  further  stated,  that  he  was  not  then  concerned  in  carryii^  on 
anv  suit  for  W,  H. ;  that  he  never  was  attorney  in  any  action  of 
indemnity ;  that  he  had  been  applied  to  by  Tf^.  H.  to  be  concern- 
ed, but  had  declined  it;  grvin^  as  a  feoson,  that  he  was  under- 
sheriff,  and  a  material  witness  in  the  cause.  That  he  had  not 
employed  W.  A*^  attorney  for  Mm,  btrt  that  W.  H.  kadc&muHed 
him  in  his  prqf&oiOft  at  a  eonfdentiai  person,  and  kad  (^lied  to  kirn 
both  before  and  after  he  had  received  the  letters.  He  had  desired  the 
witness  to  consult  with  his  attorney,  which  he  hadd&tte,  as  well  as  with 

W.H. 
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ledge  of  it  merely  by  the  relation  of  (he  client,  the    Ch.  III.  i.^* 
rule  does  not  apply,  for  in  these  cases,  there  was  no     Frqfimional 
professional  confidence,  and  he  stands  in  the  same     ^^^"*^' 
situation  as  every  other  person.     In  like  manner^      r  i^a  i 
where  after  the  compromise^  though  be£pre  the  final  Cobden  « 
conclufiioin  of  a  cause,  a  party  told  his  attorney,  by  Kenrick,  4  T. 
way  of  exultation,  that  he  Jxad  succeeded  in  recover-  ^P'  ^^^' 
ing  a  sum  of  money  to  which  he  was  not  entitled ; 
it  vaa  held  that  the  attorney  might  prove  this  fact ; 
because  it  was  not  a  coftfidential  commnnication  for 
the  purpose  of  enabling  him  to  conduct  the  causey 
and  for  the  same  reason,  if  an  attorney  in  the  course 
of  a  cause  interrogate  a  witness,  as  to  his  knowkdge 
of  certain  facts,  and  such  witness,  on  being  called  in  Mr.  BeAlefs 
another  cause,  give  a  dilBTerent  account  from  that  £v.  in  Duchess 
formerly  related  by  him  to  the  attorney,  the  adverse  ^8e*uSt!Tr. 
party  may  call  the  attorney  to  discredit  the  witness  353. 
by  proving  the  relation  made  to  him  on  such  eicami* 
nation:  so  where  a  notice  to  producer  papers  had- 
been  ddivered  to  an  attorney  in  the  coonse  of  a 
cause,  it  was  held  that  the  party  giving  such  notice  Spencely  v. 
might  call  the  attorney  to  whom  it  was  delivered  to  Schulenbeiig,  7 
prove  the  contents  of  it.  >357*  - 

This  rule  of  professional  secrecy  extends  only  to      [  180  ] 
the  ease  of  &ct8  stated  to  a  legal  pvactkiaDef  for 
the  purpose  of  enabling  him  to  conduct  a  cause ;  and  g^parke's  caM, 
therefore  a  confession  to  a  elevgyman  or  piiest,  for  cited  Peake's 
the  paxpose  of  easing  the  culpritis  conscience,  the  ch^s^of^ng- 
statttpoent  of  a  man  to  his  private  friend,  ot  of  a  pa*  ston's  case^  11 
tient  to  his  physician,  are  not  within  die  protection  of  ^.      ^^^* 
the  law.    We  should  certainly  think  that  the  friend, 
or  the  physician,  who  vohmtafihf  violated  the  confix 
deuce  reposed  in  him,  acted  dishonoiirably ;  but  he 

W.  H.  Mmseff.  The  letters  were  conimiinicated  to  him  m  consequence 
^  W,  H.  mbfmg  to  him  pnfessicmJfy,  On  this  caM  Mr.  R 
Thon^pson,  who  tried  the  cause,  thought  that  £.  H,  was  cosfidea- 
tiaHy  employed  by  W.  H,  and  that  therefore  he  rould  not  he  ex- 
amined; but  the  court  aftcrwnds,  being  <kf  a  ooatraiy  o^mcm,- 
framed  a  new  trial.  cannot 
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cannot  withhold  the  fact^  if  called  upon  in  a  conrt  of 
justice. 

Where  a  man  has,  by  putting  his  name  to  an  in- 
strument^ given  a  sanction  to  it,  he  has  been  held 
by  some  judges  to  be  precluded  or  estopped  from 
giving  any  evidence  in  a  court  of  justice  which  may 
invaUdate  it ;  as  in  the  ca^e  of  a  party  to  a  bill  of 
exchange  or  promissory  note,  who  has  been  said  not 
to  be  an  admissible  witness  to  destroy  it^  on  the 
ground^  that  it  would  be  enabUng  two  persons  to 
combine  together,  and  by  holding  out  a  false  credit 
to  the  world,  to  deceive  and  impose  on  mankind. 
Ibid.  On  this  principle  it  was  held,  that  an  endorser  could 

not  be  a  witness  to  prove  notes  usurious  in  an  action 

on  a  bond  foimded  on  such  notes,  though  the  notes 

themsdves  had  been  delivered  up  on  the  execution 

of  the  bond.    At  one  time  this  seems  to  have  been 

[  181  ]      understood  as  a  general  principle,  applying  to  every 

Bent 9.  Baker,  species  of  written  instrument;  but  in  a  case  where 

^'^^  '  an  underwriter  of  a  policy  of  insurance  was  called 

to  prove  the  instrument. void  as  against  another 

imderwriier,  and. objected -^ to  on  this  ground;  the 

court  declared,  that  it  extended  only  to  negotiable 

instruments,- and  he  was  admitted  to  give  evidence 

destructive  of  the  policy.    It  had  b^en  in  former 

>  Wri^t  dem.  cases  '  determined,  that  a  man  attesting  the  execu- 

Ser°3  Burr.  ^  ^^^  ^^  *  ^^^  ^^^^^^  °^*  thereby  estopped  from  proving 
1244.  Lo^e  V,  the  insanity  of  the  testator,  though  it  went  much  to 
i^Kac'ae*;  ^^®  credit;  and  in  a  late  case*,  in  which  that  of 
*Joitlaine9.  ^^fon  v.  Shelley  came  to  be  re-considered,  and 
Luhbrooke,  7  underwent  much  discussion,  it  was  solemnly  decided 
T.  Rep. 601.     |jy  £jjg  Q^^^  ^f  King's  Bench,  one  judge  only  (Mr.  J. 

Ashkursi)  dissenting,  that  in  an  action  by  an  en- 
dorsee of  a  bill  of  exchange  against  the  acceptor, 
the  latter  might  call  the  payee  and  endorser'to  prove 
that  the  bill  was  void  in  its  creation,  as  being  drawn 
in  London  without  stamp,  though  dated  abroad ;  and 

that 
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that  the  case  of  WaUon  ▼.  Shelley  was' not  law.    So  Ch.  in.  s.  4. 

in  another  case  %  Lord  Kenyon  held  the  endorser  of  ^cfped  by 

a  bill  of  exchange  (he  being  released  by  the  ac-  ^* 


ceptor)  a  competent  witness  to  prove  that  he  parted  ,  j^.  ^  ^^ . 
with  it  to  the  plaintiff  on  a  usurious  consideration,  mng^  Peake'»  . 
We  are  now  consequently  to  consider  the  rule  as  no  fcM.M4.  Esp, 
longer  existing. 

It  has  in  some  cases  been  doubted  also^  how  far  [  182  ] 
persons  who  have  passed  as  married  to  the  world, 
may  be  admitted  to  prove  they  were  not  so^  in  a 
question  as  to  the  legitimacy  of  their  issue^  and 
several  contradictory  decirions  have  taken  place  on 
this  point  (or).      In .  questions  of  legitimacy.  Lord  Cowp.  5$^. 

(x)  Bex  ▼.  Siockhnd^  Burr.  S.  C.  508.  In  a  sessions  case, 
p^of  was  given,  that  two  persons  had  cohabited  together  as  man 
and  wife  for  thirty  years,  and  the  sessions  refused  to  hear  the  sup- 
posed husband  examined,  to  prove  that  no  marriage  had  in  &cc 
taken  place  between  them,  and  the  Court  of  King's  Bench  held  the 
decision  to  be  right.  But  in  Rex  v.  Si,  Peters  Burr.  Ses.  Cas.  25; 
Bui.  N.  P.  1  la,  it  was  hdd  that  the  supposed  husband  was  a  com- 
petent witness  to  disprove  the  marria|^. 

In  Stmden  v.  iStaildbiy'Feake's  Cas.  32.  Lord  Eemfcn  permitted 
a  man  who  had  been  in  fact  married,  to  prove  that  the  banns  of 
marriage  were  not  duly  published ;  and  in  a  still  later  case  which 
came  before  the  court,  the  reputed  wife  was  held  to  be  competent 
to  prove  she  was  not  married.    Thus,  in 

Bexv.  Inhabitants  of  Bramky,  6T.  Rep.  ^0,  on  the  hearing 
an  appeal  firom  an  order  of  removal^  the  respondents  produced 
evidence  to  show  the  settlement  of  the  pauper's  father  was  at 
Bromley ;  and  in  order  to  prove  his  mamage  with  the  mother, 
produced  witnesses  to  prove  they  cohabited  together,  and  were 
reputed  as  man  and  wife.  The  appellant-  offered  to  produce  the 
mother  to  show  that  she  never  was  married,  or  that  if  she  ever  was, 
the  ceremony  took  place  in  Irtkmdy  under  such  circumstances  as 
the  appellants  contended  by  the  laws  of  Ireland,  rendered  it 
wholly  v(Hd.  This  was  objected  to,  and  the  Court  of  Quarter 
Sessions  being  of  that  opinion  reiecti^d  it,  subject  to  the  opinion  of 
the  court.  £ord  Kemfon  said,  tnis  evidence  was  certainly  admiS'* 
sible,  though  the  iustices  of  sessions  were  to  judge  as  to  the  effect 
of  it.  His  lordsnip  Uien  mentioned  Bex  v.  St.  Peter,  and  said, 
there  are  many  other  cases  in  which  it  has  been  decided,  that  the 
parents  may  be  called  as  witnesses  with  respect  to  the  legitimacy 
of  their  issue;  and  if  they  may  be  called  to  prove  they  are  legi* 
timate  children,  there  is  no  reason  why  they  should  be  considered 
a3  incompetent,  when  called  to  prove  that  the  children  areiUegiti* 
mate;  but  in  all  these  cases  such  testimony  is  open  to  great  ol»er- 
vation. 

N  Mansfield 
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Mansfield  said,  that  as  to  the  tifne  of  the  hirth^  the 
ftither  and  mother  were  the  most  propet  witnesses 
to  prore  it;  and  in  the  principal  case,  declarations 
of  the  deceased  parents,  that  a  child  was  bom  before 
the  marriage,  was  admitted ;  but  he  added,  that  it 
was  a  mle  fonnded  in  decency,  morality,  and  policy, 
that  they  should  not  be  permitted  to  say  after  mar- 
riage, that  tbey  had  no  connection,  and  therefore 
that  the  offspring  was  spurious,  more  especially  the 
mother,  who  was  the  offending  party ;  that  point, 
bis  lordship  added,  was  solemnly  determined  at  the 
delegates.  The  question  of  access  or  non-access, 
was  totally  different  from  giving  evidence  of  the 
time  of  the  birth;  and  it  was  clear,  that  the  decla- 
rations of  a  father  or  mother  could  not  be  given 
itt  evidence  to  bastardize  the  issue  bom  after  mar- 
riage (jf). 
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SECTION  V. 

Of  Persons  who  are  privileged. from  giving  Emdenee. 

I  OBSERVED  before,  that  no  one  could  be  com- 
pelled to  give  evidence  which  tended  to  chaise 
himself  with  a  crime ;  and  therefore  the  putative 
iather  of  a  bastard,  though  he  may  voluntarify  come 
and  state  the  fact,  cannot  be  compelled  to  answer  a 
hamf  ijEasf'  9*iestion  upon  the  subject ' ;  and  if  a  person  who  has 
57-  been  knowingly  concerned  in  the  writing  or  publica- 

(y>  la  jRes  V.  Readings  Cu.  Temp.  Hard.  79.  On  aa  order  of 
basUtrdjr,  the  person  on  whom  th^  bastard  was  charged  to  be  got 
was  a  manied  woman,  and  the  cburt  held  that  she  was  competent 
to  prove  the  criminal  oonvtenation  of  the  defendant  with  her,  bot 
not  the  non-access  of  her  husband.  And  in  Ru  v.  the  Inhahitants 
cf  Kea^  1 1  East,  133,  it  was  hotden  that  a  woman  was  equally  in* 
admissible  ta  prote  the  non-access  after  her  husband'iS  dcAth  as  in 
his  life>dme.  In  lUg  y.  InhabUantt  of  St.  Mary  Nattingkani, 
13  East,  57,  the  court  held  that  a  bastard  mi^t  be  examined  to 
prqve  his  own  illedtimacy,  and  that  the  reputed  fiither  mi^t  also 
be  examined,  (if  he  chose  to  admit  the  fact)  though  he  was  not 
compellable  to  answer.  ^ 

tion 
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lion  of  a  libel  i»  called  for  the  purpose  of  proving  the   Cfa.  III.  s.  5. 
iact,  he  may  object  to  give  any  evidence  tending  to      P^^i^Uege, 
prove  his  oir»  <jriininahty  (af).    It  wa6  also  at  one        [         ^ 
time  heldy  that  the  law  protected  a  man's  pecuniary 
interests^  as  well  as  his  person^  and  that  therefore  he 
was  not  compellable  to  give  any  answer  which  might 
subfect  him  to  a  civil  action,  or  charge  himself  with 
a  debt '(a).    But  as  amancamioty  by  making  his  *  Titles.  Gra« 

interest  "^^  ^  ^ 
Raym.  1008. 

.  (s)  la  Mtikmey  v.  Barilet^^  3  Campb.  aio,  a  person,  nrho,  by  the 
direction  of  a  magistrate's  derk/  bad  written  an  extra-judidal 
affidavit,  which  was  afterwards  sned  upon  as  a  libel,  was  called  fbr^ 
the  pBipote  ai  proving  that  he  had  written  it  bj  Uie  order  of  the 
defendiuity  andMr.Bahin  Wood.hMf  that  he  was  not  obliged  to 
mmmmitmi^  anestion  as  to  his  writing  it  by  the  direction  of  the  de« 
fandant  ;..anoiiaiSlfitfwnj0n  v.  Jenu^  Stafford  So.  AMm.  iSaiy  which 
was  an  action  ibr  a  libel  inserted  in  th»  Stafford  newspaper,  the 
priotar  havins  proved  that  certain  alterationa  and  interlineationa 
woe  made  aner  the  lihaLhad  been  delivered  by  the  ilefendant  to 
liimy  bia  aervant  wascailed,  and  proved  that  the  vtptd  Sarton{<m^ 
of  the  iaterlineatioDs^  was  itritten  by  him  by  the  direction  of 
Bamert,  an  ocioisional  dcrk  of  Jonca.  Bcven  was  then  oEdled 
and  asked,  whether  he  had  oven  such  direction.  He  objeded  to 
answer  the  question  as  tendine  to  criminate  himself,  and  die  ob« 
jectian  being  supported  by  the  Mcudant's  counsel,  and  opposed  by 
those  of  the  pfaantiff.  Pmrk,  J.  niled^  that  he  was  compellable  to 
answer,  because  he  mi^t  by  the  direction  of  the  defendant,  or  any 
other  person,  give  orders  for  the  alteration  of  a  particular-  word 
without  himseR*  knowing  the  contents  of  the  paper,  and  if  he  did 
not  Imow  them,  he  woiud  not  be  guilty  of  a  lioel.  He  then  swore 
that  he  •rdered  Bartai^s  name  to  be  mserted  without  any  autho- 
rity (took  the  defendant ;  and  uoon  tliis  evidence  the  plaintiff  failed  * 
as  to  this  libel.  Another  libel  being  chaiged  in  the  aedararion,  in 
Mhieb  there  were  also  certain  interhneatioiis  of  some  length: 
Jbaa^swas  next  examined  as  to  them,  and  admitted  they  were  in 
hia  hand-writing,  when  the  judge  interposed  and  said,  that  now  no 
farther  quesrions  could  be  asked,  for  it  was  impossible  that  he 
ooakl  mii^bnginterliiiearions  without  kno  wine  the  contents  of  the 
libel,  and  therefore  any  tether  evidence  would  tend  to  criminate 
hnnsclf.  The  plaintiff  called  sevenl  other  witnesses  ibr  the  pu^• 
pose  of  biingiiw  home  the  libel  to  the  defendant,  but  not  being  able 
to  do  ao.  waa  ultimately  nonauited. 

• 
.  (a)  Bam  v.  Hargnax,  K.  B.  Sit.  at  Guildhall  after  Hil.  Term, 
35  Geo.  3.  MS.  Assumpsit  for  money  had  and  received.'  llie 
defendant  had  been  clerk  to  the  plaintiff,  who  was  a  considerable 
wiharfinger,  and  had  received  several  urns  of  money  in  that  cha- 
i9oter,  which  bad  not  been  paid  over  to  the  plaintiff 

N   2  Jfhm 
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Ch.  III.  8. 5.  interegt  the  sttme  as  that  of  the  party  who  hae  t. 
Frivdege.  f^g}|^  ^  j^]^  testimony,  4epme  such  party  of  the 
benefit  of  it;  so  neither  could  he,  by  voluntarily 
acquiring  an  interest  the  other  way,  enable  himself 
to  object  to  give  evidence ;  and  therefore,  where  a 
sabscribing  witness  to  promissory  note  afterwards 
became  bail  for  the  maker,  he  was  compelled  to  give 
evidence  of  the  execution  (6). 

The  defendant  contended,  that  hh  was  not  liable  to  pay  this 
money  to  the  plaintiff,  having  paid  it  over  to  one  Wri^,  another 
clerk  of  the  plaintiff's,  who  wa»  aulhoiized  to  reoeive  it  finmn 
htra^ 

To  prove  this  case,  he  called  Wright  as  a  witness,  who  swora 
that  he  knew  the  state  of  the  defendant's  acoount,  and  that  no 
mone^  was  due  from  the  defendant  to  the  plaintiff.  Upon  wliiok 
Enhmty  the  plaintiff's  counsel,  aski^l  him,  whether  some  money 
was  not  due  nom  some  persoo  to  the  plaintiff:  and  the  witaeM 
demurring  to  this  question,  Lord  Ejemfon  said,  that  he  woold  not 
oblige  him  to  answer  any  qnestioD,  which  might  tend  to  cfaaiga 
himself  with  the  debt.  A  man  might  oome  voluntarily,  and 
chaige  himself  with  a  debt,  bi^  he  oomld  not  be  compelU  to 
char^  hioftself  civilly,  any  more  than  to -make  himself  liable  to  a 
criminal  pvosecution» 

The  jury  beliei^  that  Wright  was  antbaiised  to  reeem  tfut 
money,  and  that  it  nad  been  paid  to  him,  were  about  to  find  a 
verdict  for  tlie  defendant,  when  the  plaintiff  chose  to  he  non- 
suited. 

Rayneg  v.Toagoody  K.  B.  Sit.  at  Guildhall,  after  Mich.  TeiiB» 
37  Geo.  3.  MS.  Debt  on  stat  7  Geo.  d,  c.  8,  aninst  stock* 
jobbing.  The  {daintiff  called  Gordon,  the  broker  who  made  the 
contracts,  to  i»ove  the  feet.  By  the  4tl^  sect,  of  the  act  of  par- 
liament, he  is  subjected  to  a  penalty  of  5(k>/.  He  oUected  to 
answer  any  question  which  might  tend  to  chame  himaelf  with  the 
penalty.  Gibbt,  for  the  plaintiff,  contended,  that  as  tUs  was  not 
an  indictable  offence,  bat  merely  subjected  the  part^  to  a  peoo- 
niary  penalty,  he  could  not  rejfuse  to  he  examined.  Lord  JKgyn 
was  of  opinion,  he  could  not  compel  him  to  give  evidence^  which 
would  subject  him  to  a  penalty.  For  want  of  other  evidence,  the 
plaintiff  was  nonsuited.    The  Court  of  Kii^s  Bench  afterwards 

gave  time  to  the  plaintiff  to  proceed  to  trial  m  two  other  actions 
rought  by  him  against  other  persons,  imtil  the  time  within  which 
the  action  against  the  broker  is  to  be  commenced  had  eltmsed. 
Vide  lU^^iia  v.  Spker,  7  T.  Rep.  178. 


(()  Pending  the  impeachment  against  Lord  Melville,^  the 

trine  contained  in  this  chapter  underwent  much  discussion  in  botii 

Housei 


W1TNBSSBS.  l8l 

Houet  of  Pku'Eamenty  and  the  following  qaetdons  wMe  put  to    Ch.  III.  s.  5. 
the  jiMtges  b/  the  Uoiue  pf  Loitlsy  viz.  JVfoi&se. 

1.  Whether,  according  to  law,  a  witness  can^  be  required  to  . 
answer  a  question  relevant  to  the  matter  in  issue,  the  answering 

wbkii  has  no  tendency  to  accuse  himself,  but  the  answering 
which  mav'  establish,  or  tend  to  establish,  that  he  owes  a  debt 
rsooTerabie  by  dvil  suit  ? 

2.  Whether,  according  to  law,  a  witness  can  be  required  to 
■oswer  a  qaestioo  relevant  to  the  matter  in  issue,  the  answering 
of  which  would  not  -exfiose  him  to  a  criminal  prosecution,  but 
mig^t  expose  him  to  a  civil  suit,  at  the  instance  of  his  majesty, 
for  the  recovery  of  profits  derived  by  him  from  the  use  or  apph- 
cation  of  pilblic  money  contrary  to  law? 

3*  Whether  a  person  woffared  to  be  examined  as  a  witness,  and 
w1k>  is  to  be  diacbaiged  nom  debts  injcase  he  fully  discloses  evei^ 
act,  matter,  transaction,  and  thing  ivrithin  his  knowledge,  con- 
Oiniiog  whicfa  be  shall  be  exammed,  and  is  to  remain  liable  to 
dsblsif  be  does  not  so  disclose,  is  a  witness  whose  testimony  may 
be  repelled  on  the  ground  of  interest! 

Tile  ludges  delivered  their  opinions  serirrfim,  but  (here  being 
modi  diftrtnoe  of  opinion  among  tbam,  it  was  thought  necessaiy 
to  dear  up  the  doubts  which  existed  by  passing  a  dedaratory 
act  on  the  subject ;  and  accordingly  a  bill  was  introduced  into  the 
House  of  Lords,  which  was  afterwards  passed  into  a  law  in  the 
following  tenns : 

46  Geo.  3,  c.  |7.*-An  act  to  dedare  the  law  with  respect  to  « 

witnesses  refusing  to  answer.  ' 

Whereas  doubts 'have  arisen  whether  a  witness  can  by  law  re- 
fuse to  answer  a  question  relevant  to  the  matter  in  issue,  the  an- 
swering of  which  Utt  no  tendeninr  to  accuse  himself,  or  to  expose 
him  to  any  penalty  or  forfeiture,  but  the  answering  of  which  may 
establish  or  tend,  to  establish  that  he  owes  a  debt,  or  is  otherwise 
subject  to  n  dvil  suit  at  the  instance  of  his  muesty,  or  of  some 
other  person  or  persons :  Be  it  therefore  declared  and  enacted,  by 
the  Kmg's  most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritmu  and  temporal,  and  Commons,  in 
this  present  parliament  assembled,  and  by  the  authority  of  the 
same,  that  a  witness  cannot  by  law  refuse  to  answer  a  question 
ideivant  to  the  matter  in  issue,  the  answering  of  which  has  no 
tendency  to  accuse  himself*  or  to  expose  him  to  penalty  or  for- 
feitore  of  any  nature  whatsoever,  by  reason  only,  or  on  the  sole 
gTMUid,  that  the  answering  of  sudi  (question  may  establish  or  tend 
to  establish  that  he  owes  a  debt,  or  is  otherwise  subject  to  a  dvil 
suit^  dther  at  the  instance  of  his  majesty  or  of  any  other  person  or 
penens. 

A  mted  inhabitant  of  a  parish  is  considered  as  a  party  to  an 
appeal  between  his  parish  and  another  touching  the  settlement 
of  a  pauper;  and  hems  as  such  directly  interested  in  the  event 
of  the  appeal,  cannot  be  compelled  to  give  evidence  by  the  ad- 
verse parish  under  the  above  act  of  parliament.  Her  v.  Wvkwn, 
10  East,  395.    But  see  the  stat.  54  Geo.  3,  c.  170,  mUt^  157* 
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Of  the  Exaimntxtion  of  Witnesses. 

[  186  ]  When  a  witness  was  liable  to  any  objection  on 
Ch.  III.  s.  6.  account  of  interest,  &c.  the  old  rule  was  either  to 
^Exammathn,  examine  him  upon  the  -voir  dire,  as  to  his  situation,. 
VideAbra-  ^^  *^  ^^  Other  witnesses  to  prove  the  fact  which 
hains  v.  Bano,  rendered  him  incompetent.  The  party  aga^t  whom 
fo^SlSV  »«5  ^wis  produced  had  his  election  which  of  these 
Lord  Lovat's  modes  he  would  pursue,  but  he  could  not  adopt 
TV ^615^        both;  and  if  the  witness  denied  his  interest,  no 

other  evidence  could    afterwards  be  produced  to 
prove  it»  for  the  purpose  of  rendering  him  incompe- 
tent ;  but  the  party  was  not  precluded  from  conlnb- 
dicting  the  fact  so  sworn  by  other  evidence,  and 
diereby  lessening  the  credit  of  the  witness  with  the 
jury.     If  he  appeared  to  be  incompetent,  either  by 
his  own  examination  on  the  voir  dire,  or  by  other 
evidence,  the  objection  was  immediately  made ;  for 
if  not  taken  before  he  was  sworn  in  chief,  it  was 
considered  as  too  late  after  he  had  been  examined 
by  the  party  calling  him,  and  cross-examined  by  the 
Per  BuUer,  J.    other  side.    But  the  modem  practice  is  to  swear  the 
7   .    ^p.  719.  ^yjtnggg  ji^  chief  in  the  first  instance;  and  if  at  any 
[  187  ]     time  during  the  trial  it  be  discovered  that  he  is  in  a 
situation  which  renders  him  incompetent,  it  is  then 
time  to  take  the  objection;  but  the  bare  circum- 
stance of  a  witness  being  discovered  to  be  incom- 
Turner  v,        petent  after  the  trial,  is  not  alone  sufficient  ground 

Rep-  7*9-  ^  "®^  *"^ »  however  i*.  may,  when  added  to 

others,  weigh  with  the  discretion  of  the  court. 

On  this  examination  of  a  witness,  ad  to  his  situa- 
tion, he  may  be  asked  any  questions  concerning 
instruments  he  has  executed,  &c.  without  producing 
those  instruments ;  for  the  party  against  whom  he 

is 
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it  called,  not  knowing  the  witnesses  to  be  produced  CIl  IIL  s.  6. 
against  him,  cannot  always  be  prepared  with  the  EgamkmUm. 
evidence  to  prove  him  incompetent.  ■  " 

So  if  a  veitness  on  examination  eonfess  diat  he  Botfaam  v. 
waiB  originally  interested,  he  may  restore  his  com*  S^iringiery^ 
petency  by  proving  that  he  has  l?een  since  a  bank-  218.  Eap.^ 
ruplj,  and  received  his  certificate,  or  any  other  faet  S-.  C- 
.  whereby  his  interest  is  detennined.    But  had  his  ^1^^^. 
interest  been  proved  by  other  evidence,  his  certificate  burp,  15  But, 
should  ^ve  been  produced;   and  if  a  release  be  ^^' 
given  by  or  to  the  witness,  for  the  jsacpress  purpose 
of  rendering  him  competent,  it  should  be  produced, 
and  the  subscribing  witness  called  to  prove  it. 

When  a  witness  is  not  liable  to  any  legal  objec- 
tion, he  is  first  examined  by  the  counsel  for  the 
party  on  whose  behalf  he  comes  to  give  evidence,  as 
to  his  knowledge  of  the  fact  he  is  to  prove.  This 
examination,  in  cases  of  any  intricacy,  is  a  duty  of  [  I88  1 
no  small  importance  in  the  counsel ;  for,  as  on  the 
one  hand  the  law  will  not  permit  him  to  put  what  are 
called  leading  questions,  viZi  to  form  them  in  such  a 
way  as  would  instruct  the  witness  in  the  answers  he 
is  to  give;  so  on  the  other,  he  should  be  careful  that 
he  makes  himself  sufficiently  understood  by  the 
witness,  who  may  otherwise  omit  some  material  cir- 
cumstance of  the  case.  Of  late  years,  the  rule  as 
to  leading  questions  has  been  somewhat  relaxed  in 
the  case  of  an  original  examination ;  ^and  where  it 
evidently  appeared  that  a  witness  was  hostile  to  the 
party  by  whom  he  was  called,  and  unwilling  to  an- 
swer questions  put  to  him,  the  examination  in  chief 
ha3^  been  permitted  to  assume  the  appearance  of  a 
cross-examination^  and  leading  questions  to  be  put 
to  a  witness.  It  is  impossible  to  point  out  the  cases 
in  which  the  general  rule  of  law  shall  be  so  departed 
from;  and  therefore  it  must  be  left  wholly  to  the 

K  4  discretion 
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*  Gfa.ni.  8.6.    discretion  of  the  judge,  who  in  general  is  guided  by 
^  J^xanwaatim.    ^g  demeanour  of  the  witness,  and  the  situation  he 
'   stands  in  with  relation  to  the  parties. 

The  oounsel  retained  on  the  other  side,  next  cross- 
examines  the  witness;  and  the  witness  not  being 
supposed  so  friendly  to  his  client  as  to  the  party  by 
whom  he  is  called,  he  is  not  restrained  to  any  parti- 
cular mode  of  examination,  but  may  put  what  ques- 
tions he  pleases.  He  may,  for  the  purpose  of  trying 
the  credit  of  the  witness,  suppose  facts  apparently 
connected  with  the  cause,  which  have  no  existence  but 
in  his  own  imagination,  and  ask  the  witness  if  they 
did  not  happen.  No  mischief  can  arise  from  this 
course  of  examination ;  for,  if  the  witness  is  deter- 
mined to  speak  nothing  but  the  truth,  he  will  deny 
every  thing  so  suggested,  and  the  testimony  of  every 
other  who  is  called  will  confirm  him.  But  it  fre- 
quently happens,  on  the  other  hand,  that  witnesses 
who  have  entered  into  a  wicked  conspiracy  to  defeat 
justice,  and  who,  having  made  up  their  story  toge- 
ther, agree  upon  the  general  features  of  the  case, 
[  189  ]  will,  when  examined  out  of  the  hearing  of  each 
other  (c),  by  their  variations  in  little  circumstances, 
as  to  which  they  are  unprepared,  betray  the  villainy 
of  their  attempt;  and  by  their  contradictions  be 
rendered  utterly  unworthy  of  credit.  A  cross- 
examination  to  this  extent  has  never  been  objected 
to ;  but  how  far  a  counsel  may,  on  cross-examina- 
tion, inquire  into  matters  ybretgn  to  the  cause,  for  the 
purpose  of  affecting  the  character  and  credit  of  the 

(c)  It  appears  that  the  present  practice  of  ordering  witnesses 
out  of  court  during  the  progress  of  a  cause,  so  as  to  prevent 
them  from  hearing  me  testimony  of  others,  is  Tery  ancient.  For- 
teftcue  de  Laudibus],  c.  a6,  says,  ^  £t  si  necessitas  exegerit,  di- 
'vidantur  testes  hujusmodi,  donee  ipai  deposuerint  quicquid 
▼elint,  ita  quod  dictum  unius  non  docebit  aut  concitabit  eorum 
alium  ad  consimiliter  testificandum."  See  also  WiUiams  v.  IluUcy 
1  Sid.  131. 

witness. 
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witnessy  has,  as  I  have  before  obsonred,  been  tbe  Gh.  III.  s.  6. 
subject  of  much  difference  of  opinion,  and  appears  ^^ammation. 
to  be  even  at  present  not  very  well  settled.  -~— — — — i 

It  must  frequently  occur,  that  in  the  cross-exa- 
mination of  a  witness  as  to  the  representations  by 
him  contrary  to  what  he  deposed  in  -  chief,  the 
counsel  will  have  occasion  to  refer  to  letters  or  other 
written  papers  of  the  witness  himself;  and  objec- 
tions have  frequently  arisen  at  Nisi  Prius  as  to  the 
mode  in  which  such  contradictions  shall  be  put  to 
the  witness,  or  given  in  evidence  against  him.  In 
the  proceedings  on  the  Bill  of  Pains  and  Penalties 
against  the  Queen,  (Friday,  Sept.  1st,  1820,)  this 
question  was  more  formally  discussed  a^d  decided 
than  on  any  former  occasion ;  and  as  such  decision 
must  be  considered  as  a  rule  for  all  future  cases,  it 
will  not  be^out  of  place  to  state  the  case  fully  here. 

Xotfsta  Dumont  having  been  examined  as  to  cer- 
tain facts,  Mr.  Williams,  in  his  cross-e3;amination, 
asked  her  whether  she  did  not  use  certain  expres- 
sions which  he  read  from  a  supposed  letter  from  the 
witness  to  her  sister;  on  which  the  Attorney-General 
objected,  that  as  the  questions  were  drawn  from 
a  written  source,  the  letter  ought  to  be  put  in  be- 
fore making  use  of  its  contents ;  and  the  point  having 
been  argued  at  length  by  the  counsel,  the  Lord  Chan- 
cellor moved  that  a  question  should  be  proposed  to 
the  judges  for  their  opinion,  ^  whether  in  the  courts 
below  a  party,  on  cross-examination,  would  be  al- 
lowed to  represent  in  the  statement  of  a  question  the 
contents  of  a  letter,  and  to  ask  the  witness  whether 
the  witness  wrote  a  letter  to  any  person  with  such 
contents,  or  contents  to  the  like  effect,  without 
havmg  shown  to  the  witness  the  letter,  and  having 
asked  him  if  he  wrote  such  letter  and  his  admitting 
that  he  wrote  it?"  and  after  some  debate,  that  ques- 
tion 
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€h.  III.  8. 6.  tioQ  wa4  proposed,  with  the  following  addition,  '^  and 
Etammatim,  whether,  when  a  letter  is  produced  in  the  courts  be- 
'  low,  the  court  will  allow  a  witness  to  be  asked,  upon 

showing  the  witness  a  part  of,  or  only  one  or  more 
lines  of  such  letter,  and  not  the  whole,  whether  he 
.wrote  such  part,  or  such  one  or  more  lines,  ^anfl  in 
case  the  witness  shall  not  admit  that  he  did  write 
the  same,  the  witness  can  be  examined  as  to  the 
contents  of  such  letter?"  The  judges  having  retired 
for  a  short  time,  returned  to  the  house,  and  the  Lord 
Chief  Justice  of  the  King^s  Bench  answered,  that 
to  the  first  question  on  which  they  were  called  on  to 
speak,  they  answered  in  the  negative ;  and  stated, 
that  the  grounds  on  which  they  had  so  decided  were, 
that  according  to  the  established  rules  of  evi- 
dence, the  contents  of  every  written  paper  must  be 
proved  by  the  paper  itself;  therefore  the  witness  must 
•first  be  asked,  whether  the  paper  be  in  his  hand- 
writing? and  then  the  paper  would,  if  the  witoess 
admitted  it,  be  put  in  to  be  read  as  evidence  by  the 
cross-examining  counsel  in  his  proper  season,  aad 
the  court  would  be  in  possession  of  the  whole. 

The  next  question,  (viz.)  '^  whether  the  counsel 
would  be  allowed  to  ask  a  witness  whether  a  part  or 
the  whole,  or  one  or  more  lines,  were  in  the  witness's 
hand-writing,  and  whether,  if  the  witness  denied  the 
hand-writing,  the  counsel  could,  proceed  to  i^ross- 
examine  him  as  to  the  contents  of  the  letter  with- 
out showing  the  whole?"  the  Chief  Justice  said, 
that  the  judges  had  divided  into  two  parts,  and 
given  a  distinct  answer  to  each  of  its  parts.  To  the 
first  part,  whether  counsel  would  be  allowed  to  show 
any  part  of  a  letter,  or  <me  or  more  Unes,  and  to  ask 
the  witness  whether  that  were  the  witness's  hand- 
writing, they  had  given  their  opimon  in  the  affirm^r- 
tive ;  but  to  the  latter  part  of  the  question,  viz.  whe- 
ther, 
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iiittf  if  the  witness  denied  such  pait  or  pftriB  Ui  be    cb.  ni.  •«  6. 

his  hand-writing,  counsel  might  proceed  lo  exiunine 

the  witness  as  to  the  contents  of  the  letter  witheat 

showing  him  the  whole,  they  were  of  opinion  that  he 

he  ootid  not,  because,  as  he  had  befoare  stated,  to 

prove  the  contents  of  a  paper,  the  paper  itself  mnbt 

be  produced* 

After  some  observations,  the  Lord  ChanceUer  in- 
formed the  counsel,  that  their  lordships  had  deeided 
that  they  could  not  be  allowed,  on  merely  stating  the 
contents  of  a  letter,  to  ask  the  witness  whether  she 
had  ever  written  or  sent  such  a  letter ;  and  fiirther, 
that  they  would  be  allowed  to  show  the  witness  any 
part  or  parts  of  a  letter,  and  to  ask  if  snch  parts  were 
in  the  witness's  hand-writing,  b«it  they  could  not  be 
allowed  to  examine  the  witness  upon  the  contents  of 
such  letter  unless  the  whole  were  shown  to  liie  wit- 
ness to  ascertain  the  hand-writing.  Upon  this,  Mr. 
WiUiam$  showed  the  witness  several  letters,  which 
she  admitted  to  be  of  her  hand-writing;  and  he  was 
proceeding  to  put  a  question  respecting  the  contents 
of  these  letters,  when  theAttomey-General  objected 
to  such  questions,  unless  the  letters  were  put  in. 
This  point  was  argued  at  length  by  the  respective 
counsel,  after  which  the  Lord  Chancellor  proposed 
that  the  following  question  should  be  submitted  to 
the  judges,  viz.  **  whether  when  a  witness  is  cross- 
examined,  and  upon  the  production  of  a  letter  to 
the  vritness  under  cross-examination,  the  witness 
admits  that  he  wrote  that  letter,  the  witness  would 
be  examined  in  the  courts  below^  whether  he  did  or 
did  not  in  such  letter  make  statements  such  as  the 
counsel  shaU  by  questions,  addressed  to  the  witness, 
suggest  are  or  are  not  made  therein ;  or  whether  the 
letter  itpelf  must  be  read  as  the  evidence  tomaniiiest 
that  such  statements  are  or  are  not  contained  therein, 
and  in  what  stage  of  the  proceedings,  according  to 

the 
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Ch.  m.  •.  6.  the  practice  of  the  courts  below^  the  letter  could  be 
required  by  the  counsel  to  be  read,  or  be  permitted 
by  the  courts  below  to  be  read?*' 

This  question  was  accordingly  submitted  to  the 
judges,  and  in  about  ten  minutes  the  Lord  Chief 
Justice  of  the  King's  Bench  returned  the  answer  of 
the  judges  to  the  first  part  of  the  question,  that  the 
question  propounded  by  the  counsel  could  not  be  a 
question  addhressed  to  the  witness  as  to  the  inquiiy 
lirfiether  or  no  certain  statements  are  contained  in 
the  letter,  but  that  the  letter  itself  must  be  read 
to  manifest  that  such  statements  are  or  are  not 
contained  in  the  letter.  His  lordship  said,  that 
in  giving  that  opinion  the  judges  did  not  consider 
that  they  were  presuming  to  offer  to  their  lordships 
any  new  rule  of  evidence  now  for  the  first  time  given 
by  them,  but  that  they  founded  their  opinion  upon 
what  was  a  rule  of  evidence  as  old  as  any  part  of 
the  common  law  of  England,  namely,  that  the  con* 
tents  of  a  written  instrument,  if  in  existence,  must 
be  proved  by  the  instrument  itself,  and  not  by  parol 
evidence.  In  answer  to  the  latter  part  of  their 
lordships  question,  in  what  sti^  of  the  proceeding, 
according  to  the  practice  of  the  courts  below»  sndi 
letter  could  be  required  by  the  counsel  to  be  read, 
or  be  permitted  by  the  courts  below  to  be  read,  the 
judges  were  of  opinion,  according  to  the  ordinary 
rule  of  i^oceeding  in  the  courts  below,  the  letters 
were  to  be  read  as  the  evidence  of  the  cross-exa- 
mining counsel,  as  part  of  bis  evidence,  in  his  turn, 
after  he  should  have  opened  his  case ;  but  if  the 
counsel  cross-examining  suggested  to  the  court  that 
he  wished  to  have  it  read  immediately,  in  order  that 
he  might,  after  the  contents  of  the  letter  should  have 
been  made  known  to  the  court,  found  certain  ques- 
tions upon  it,  to  be  propounded  to  the  witness,  which 
could  not  well  or  effectually  be  done  without  first 

reading^ 
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reading  the  letter  itself,  that  becomes  an  excepted  Ch.nL8.6« 
case  in  the  courts  below,  and  for  the  convenient  ad- 
ministration of  justice,  the  letter  is  pemutted  to  be 
read  at  the  suggestion  of  the  counsel,  but  consider- 
ing it,  however,  as  part  of  the  evidence  of  the  counsel 
proposing  it,  and  subject  to  all  the  consequences  of 
considering  such  letter  as  part  of  his  evidence. 
.  On  a  subsequent  day,  (Friday,  Sept.  5thy)  a  witness 
of  ihe  name  of  Sacchi  being  under  crosa-examina* 
tion,  was  asked  if  he  ever  represented  to  any  person 
that  '^  he  taxed  himself  with  ingratitude  to  a  most 
generous  mistress  V*  (meaning  the  Queen)  upon  which 
the  Attorney-General  objected,  that  if  the  representa- 
tion were  made  by  the  witness  in  writing,  the  paper 
ought  to  be  put  in  before  the  question  was  put  to 
the  witness ;  but  if  it  was  only  a  representation  made 
by  the  witness  in  conversation,  there  could  be  no 
objection  to  the  Queen's  counsel  asking.  Did  you  re- 
present so  and  so  in  conversation?  This  point  having 
been  argued, 

The  Lord  Chancellor  said,  that  the  opinion  given 
by  the  judges  on  a  former  occasion,  was  not  exactly 
a  decision  upon  the  case  before  the  house.  That 
was  a  decision  upon  a  case  where  written  papers 
were  produced.  Here  there  was  as  yet  no  paper 
produced.  If  the  witness  could  be  sure  tiiat  the 
papers  about  which  he  was  asked  were  existing,  it 
would  be  competent  for  the  counsel  to  call  for  their 
production.  He  could  not  say  that  it  was  so  in  a 
case  where  there  might  be*  a  knowledge  of  papers 
which  had  existed,  but  for  aught  the  court  knew, 
were  not  existing  at  the  time  of  inquiry.  He  pro- 
posed that  it  should  be  submitted  to  the  judges,  for 
their  opinion,  '^  whether  or  not  a  witness  could  be 
cross-examined  in  the  lower  courts  as  to  representa- 
tions of  a  particular  nature,  it  not  being  specified  in 
the  question  whether  it  referred  to  representations 
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€h.  in.  s.  6.  in  writing  or  in  words,  supposing  that  the  counsel  on 
Examinatum.  the  otiier  side  objected  to  such  cross-examination?'' 
--''——■'  The  judges  having  retired  to  deliberate,  afterwards 
returned  to  the  house,  and  the  Lord  Chief  Justice  of 
the  King's  Bench  delivered  their  opinion.  He  said 
it  W€»  not  in  the  reoolleotion  of  any  of  the  judges 
that  a  question  of  the  nature  proposed  by  the  counsel 
bad'  ever  been  put  in  the  courts  below;  but  ihat 
qtiefstions  of  a  similar  nature  were-  of  eiFMy^ay  ot^ 
currence.'  In  -questions  referring  to  contracts  and 
agreemehts,  the  witness  was  firequently  asked  if  th<ei< 
was'  any  agreement  for  the  sale  of  a  particular  artid«; 
On  which  it  was  the  ordKnary  practice  for  the  counsel 
i6  !ptit  ail  uitennediate  question  to  the  witness,  and 
ask  whether  the  agreement  was  in  writing. '  If  t!W 
itnswer  of  the  witness  Was  in  the  affirmative,  theti  the 
agreement  ill  writing  must  be  put  in ;-  if  in  the  nega* 
tive>  idle  counsel  might  proceed  to  question  t)ie  witnestf 
on  the  nature  of  the  agreement.  Although,  therefore, 
himself  and  his  learned  brothers  could  not  speak 
distinctly  in  the  affihnative  or  the  negative  upon  the 
question  proposed  to  them  by  their  lordships,  yet, 
with  refei^6nce  to  the  principles  of  the  law  of  evi- 
dence^ as  decided  by  practice  relative  to  contracts 
ind  agreements,  the  other  judges,  with  himself,  were 
decidedly  of  opinion  that  the  question  could  not  be 
put  in  its  present  form;  but  it  might  be  divided,  and 
the  witness  might  be  first  asked  generally  if  he  had 
made  any  declarations  or  representations^  and  if  he 
answered  in  the  affirmative,  he  might  be  asked  the 
particulars  of  those  representations,  the  counsel  on 
the  .other  side  being  permitted  by  the  house  to  inter- 
pose the  question  whether  the  declaration  was  in 
Writing. 

The  Lord  Chancellor  said,  he  always  Understood 
the  rule  to  be  as  given  by  the  judges ;  and,  on  tfie 
counsel  being  called  in,  informed  them^  that  the  house 

had 
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had    decided, ,  the   counsel    cross-examining   must   ch.  lit.  5. 6. 
first  ask  if  the  declaration  of  the  witness  was  made    Kraminatian'. 

orally  or  in  writing ;  and,  after  some  observations   — = 

from  Lords  Grey  and  Erskine,  added;  that  he  thought 
the  best  course  would  be  for  the  counsel  for  her 
Majesty  to  be  asked  if  he  would  ask  the  witness  if 
he  had  made  a  representation^  with  the  understand- 
ing that  the  counsel  for  the  bill  was  to  be  allowed 
to  ask  the:  witness^  before  that  question  was  an- 
swered, if  he  had  made  the  representation  in  writing. 
'  Having  thus  noticed  the  course  of  examination 
whi<Sb  is  permitted  for  the  purpose  of  affecting,  the 
credit  of  a  witness  as  to  declarations  or  representa- 
tions made  by  him  respecting  the  stibject  of  the 
cause,  it  will  be  projier  to  remind  the  reader  that 
such  examination  is  absolutely  necessary,  to  enable 
the  party  against  whom  he  is  called  to  show  the  fact 
alleged  against  him;  for  though  the  party  is  not 
bound,  as  we  have  seen  in  other  cases  not  connected 
wHh  the  cause,  (ante,  135,)  to  take  the  story  of  the 
witness  exactly  as  he  chooses  to  give  it,  yet  he  is  hot 
permitted  to  inquire  from  other  witnesses  as  to  the  fact 
alleged  without  first  examining  the  witness  to  it. 

Though  this  has  long  been  the  established 
course  of  proceeding  in  Westminster-Hall,  yet  it 
was  questioned  in  the  House  of  Lords,  on  the  bill 
against  the  Queen,  (Friday,  Oct.  ioth) ;  and  an  at- 
tempt having  been  made  to  discredit  the  above- 
mentioned  witness  (Sacchi)  by  showing  that  he  had 
attempted  to  suborn  other  persons  to  give  false 
testimony  against  the  Queen,  the  following  questions 
were  put  to  the  judges,  viz.  "  4 st. Whether,  according 
to  the  practice  and  usage  of  the  courts  below,  and 
abcording  to  law,  when  a  witness  in  support  of  the 
prosecution  has  been  examined  in  chief,  and  has  not 
been  asked  in  cross-examination  as  to  any  declara- 
tions made  by  him,  or  acts  done  by  him  to  procure 

persons 
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Ch.  ni.  1. 6.  persons  corruptly  to  give  evidence  in  support  of  the 
EgMmatkm.  prosecution,  it  would  be  competent  to  the  party 
^""""^^""^  accused  to  examine  the  witnesses  in  his  defence  to 

prove  such  declarations  or  acts  without  first  calling 
back  such  witness  examined  in  chief  to  be  exanpned 
or  cross-examined  as  to  the  fact  whether  he  never 
made  such  declarations,  or  did  such  acts?'^ 

**  dd.  Whether,  if  on  any  trial  in  any  court  below 
a  witness  is  called  on  the  part  of  the  plaintiff  or 
prosecutor,  and  gives  evidence  against  the  defendant 
in  such  cause,  and  if  after  the  cross-examination  of 
such  witness  by  the  defendant's  counsel,  they  dis- 
cover that  the  witness  so  examined  has  corrupted  or 
endeavoured  to  corrupt  another  person  to  give  false 
testimony  in  such  cause,  the  counsel  for  such  de- 
fendant may  not  be  permitted  to  give  evidence  of 
such  corrupt  act  of  such  witness  without  calling 
back  such  witness  V 

The  Chief  Justice,  in  answer  to  these  questions 
observed,  that  the  usual  practice  of  the  courts  below, 
and  a  practice  to  which  they  were  not  aware  of  any 
exception,  was  this :  If  it  be  intended  to  bring  the 
credit  of  any  witness  into  question  by  proof  of  any- 
thing that  he  may  have  said  or  declared  touching  the 
cause,  the  witness  is  first  asked,  upon  cross-ex- 
amination, whether  or  no  he  has  said  or  declared 
that  which  is  intended  to  be  proved.  If  the  witness 
admits  the  words  or  declarations  imputed  to  him, 
the  proof  on  the  other  side  becomes  unnecessary, 
and  the  witness  has  an  opportunity  of  giving  such 
reason,  explanation  or  exculpation  of  his  conduct,  if 
any  there  be,  as  the  particular  circumstances  of  the 
transaction  may  happen  to  furnish;  and  thus  the 
whole  matter  is  brought  before  the  court  at  once, 
which  in  our  opinion  is  the  most  convenient  course. 
If  the  witness  denies  the  words  or  declarations  im- 
puted to  him,  the  adverse  party  has  an  opportunity 

afterwards 
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afterwards  of  contending  that  the  matter  of  the    CLIII.  §.6. 
speech  or  declaration  is  such  that  he  is  not  to  be  Crotp^tmnma-' 
bound  by  the  answer  of  the  witness,  but  may  con-         ^'^* 
tradict  and  falsify  it ;  and  if  it  be  found  to  be  suchj,  ' 

his  proof  in  contradiction  will  be  received  at  the 
proper  season.  If  the  witness  declines  to  give  any 
answer  to  the  question  proposed  to  him,  by  reason 
of  the  tendency  thereof  to  criminate  himself,  and. 
the  court  is  of  opinion  that  he  cannot  be  compelled 
to  answer^  the  adverse  party  has,  in  this  instance 
also,  his  subsequent  opportunity  of  tendering  his 
proof  of  the  matter,  which  is  received,  if  by  law  it 
ought  to  be  received.  But  the  possibility  Uiat  the 
witness  may  decline  to  answer  the  question,  aifords 
no  sufficient  reason  for  not  giving  him  the  opportu- 
nity of  answering  and  of  offering  such  explanatory  or 
exculpatory  matter  as  he  had  before  alluded  to ;  and 
it  was,  his  lordship  added,  in  their  opinion,  of  great 
importance  that  that  opportunity  should  be  afforded, 
not  only  for  the  purpose  already  mentioned,  but  be- 
cause, if  not  given  in  the  first  instance,  it  might  be. 
wholly  lost;  for  a  witness  who  had  been  examined, 
and  had  no  reason  to  suppose  that  his  further  attend- 
ance was  requisite,  often  departed  the  court,  and 
might  not  be  found  or  brought  back  until  the  trial  had 
ended.    So  that  if  evidence  of  this  sort  could  be  ad-  / 

duced  on  the  sudden,  and  by  surprise,  without  any 
previous  intimation  to  the  witness,  or  the  party  pro- 
ducing him,  great  injustice  might  be  done,  and,  in 
their  opinion,  not  unfrequently  would  be  done,  both 
to  the  witness  and  to  the  party ;  and  this  not  only  in 
the  case  of  a  witness  called  by  a  plaintiff  or  prose- 
cutor, but  equally  so  in  the  case  of  a  witness  called 
by  a  defendant ;  and  one  of  the  great  objects  of  the 
course  of  proceeding  established  by  their  courts  was, 
the  prevention  of  surprise,  as  far  as  was  practicable, 
upon  any  person  who  might  appear  therein." 

o  ^'  The 
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Ch.  in.  B.  6.  '*  The  quefliiotos  propound^  by  their  lordships 
Crvi^fMmuM-  comprised  not  only  declaratiotis  made  by  a  witness, 
'  but  also,  in  the  language  of  the  first  of  those  ques- 
tions, "  acts  done  by  him  to  procure  persons  cor- 
ruptly to  give  evidence  in  support  of  the  prosecu- 
tion ;''  and,  iti  the  language  of  the  latter  question, 
'<  a  discovery  that  the  witness  hail  corrupted  or 
endeavoured  to  corrupt  another  person  to  give  false 
testimony  in  such  cause/' 

''  They  understood  the  acts  thus  mentioned  to  be 
acts  occurring  in  the  ordinary  mode  and  usual  course 
wherein  such  transactions  were  proved  in  common 
experience  to  take  place ;  because,  they  presumed, 
if  the  questions  had  related  to  an  act  done  in  an 
extraordinary  and  unusual  mftnn^r,  their  attention 
would  have  beeti  directed  to  the  special  mode  and 
circumstances  of  the  lict  by  the  frame  and  language 
of  the  questions.  Now  such  acid  of  corruption 
werfe  ordinarily  accomplished  by  words  and  speeches, 
an  ofTer  of  mouey  or  other  benefit  derives  its  entire 
character  from  the  purpose  for  which  it  was  made, 
and  tluB  purpose  was  notified  and  explained  by 
words,  so  diat  an  inquiry  into  the  act  of  corruption 
Wotdd  usually  be,  both  in  fotm  land  efieci,  an  inquiry 
into  the  words  dpbken  by  the  supposed  corrupter ; 
and  words  spoken  for  such  a  purpose  did,  in  their 
opinion,  fM  within  the  same  rule  and  principle,  with 
reg^d  to  the  proceedings  in  their  courts,  as  words 
s^ken  for  any  other  purpose,  and  they  did  hot  there- 
fore perceive  any  solid  distinction  with  regard  to  this 
point,  between  the  declarations  and  the  acts  men- 
tioned in  the  questions  proposed  to  them/' 
Rt-examkuh  When  a  witness  has  been  cross-examined  by  the 
*^'  counsel  of  the  party  against  whom  he  htw  be* 
called,  the  Counsel  who  originally  called  htm  is  per- 
mitted to  re-et^mine  him,  for  the  purpose  of  explaining 
any  facts  so  brought  o^t  on  cross-examination ;  but 

in 
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hi  doing  thisi  he  cannot  ask  leading  questions  more    Ch.  III. «.  6. 
than  on  his  original  examination;  and  if,  on  cross-ex-    Re-eramma- 
amination  as  to  a  conveisation  had  by  him  with  a  third         *'^' 
person,  respecting  his  being  a  witness  in  the  cause^  ' 
he  mentions  what  he  said  to  such  third  person,  this 
does  not  entitle  the  counsel  by  whom  he  is  called  to 
inquire  into  the  whole  conyersation  between  hinr 
and  such  third  person,  so  as  to  let  in  the  assertion 
of  snch  third  person  (d),  but  only  what  indaced  the 
witness  to  midie  Such  commmiication. 

The  party  examined  must,  as  was  before  observed.  Aid  cf  the  WU- 
depose  to  those  facts  only  of  which  he  has  an  imme-  "***"  Memory. 
diate  knowledge  and  recollection.    He  may  refresh 
his  memory  with  a'  copy  taken  by  himself  from  a  day« 
book,  and  if  he  can  then  speak  positively  as  to  his 
recollection,  it  is  sufficient;  but,  if  he  has  no  recol- 
lection, further  thaoi  finding  the  entry  in  his  book, 
the  book  itself  must  be  produced '.    Where  the  de-  '  Tanner  v, 
fendant  had  signed  acknowledgments  of  having  re-  T^^ »!  ^^1. 
ceived  money,  in  a  day-book  of  the  plaintiff,  cmd  the 
ploiiitiff's  cterk  afterwards  read  over  the  ittms  to 
him,  and  he  acknowledged  they  were  all  right,  it  wai 
held  that  the  witness  might  refresh  his  niemory  by 
referring  to  the .  book,  although  there  waik  no  stamp 
to  the  items  on  which  the  receipt  was  written;  for  'Jacob©. Lind- 
thia  was  only  proving  a  verbal  acknowledgment,  and  ^'. '  ^'' 
not  a  Written  receipt** 

Though  witness^  can  in  general  speak  only  as  to  H**  opinion  m 
faeti,  yet  in  questions  of  science,  persons  versed  in  gciewu. 
the  subject,  may  deliver  their  &pinion$  upon  oath,  on 
the  ease  proved  by  the  other  witnesses.  Thus  a 
pfaysicfta  who  has  not  seen  a  particular  patient^ 
may,  after  hearidg  the  evidetied  o^  others,  be  celled 
t6  prove  OB  his  oaitfa^  the  general  effects  of  the 
disease  described  by  th^m,  and  its  probable  conse- 

(J)  By  eight  judges,  Be$t,  J.  dissent,  in  the  Queen*s  case,  Tues- 
inj,  Sq>t.6. 

o  2  quences 
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Ch.  III.  1.6.    qnaicea  in  the  particular  case.    So. a^  ship-builder 

Uiiojmwnm  has  been  penjoitied  to  give  his  opimoh  on  the  sea^ 

^'sdmcf^     worthiness  of  a  ship  from  a  survey  taken  by  others » ; 

an  engineer  to  prov€;  from  his  own  experiments. 


I*' 
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gi  ]  the  usual  effects  of  natural  causes  on  a  particular 
loroton  V,  liarbour ;  seal  engranrers,  to  show^that  an  impression 
AawJ.  PMk*.  ^as  from  a  forged  seal  * ;  and,  persons  accustomed  to 
v.  P.  C.  25.  inspect  hand-writings,  to  proye  that  a  particular 
An«»tien^  document  appeared  to  be  an  imitation/ and  not  a 
Ibid.  43.  '  genuine  hand-writing  ^ ;  for.  thqugh  the  evidence  so 
'Tolkes  V.  .  given  does  not  distinctly  prove  .the  fact,  it  is  still 
t!^P^^!*  general  information,  lyhiph  the  rest  of  mankind  stand 
•Ante  10a.  i^  ^^  ^^9  ^  eqable  them  to  form  an  accurate  judg- 
ment on  the  subject  in  dispute. 


SECTION  VIL 

Of  procuring  the  Attendance  of  Witnesses,  and  their 

Privilege  from  Arrest. 

CK  III.  s.  7.       To  enable  a  man  to  produce  his  witnesses  before 
Proeuringtheir  a  jury  .in  cases  where  they  will  not  voluntarily  ap- 
'    pear  on  his  bdialf,  the  law  baa  provided  a,  compul- 
sory remedy  by  the  writ  of  eubpcma.    The  names  of 
four  witnesses  may  be  put  in  this  writ,  and  if  the 
person  whose  testimony  is  required  be  in  possession 
of  any  deed  or  writing,  the  production  of  which  ia 
necessary,  for  the  party,  a  special  clause  may  be 
inserted  in  the  writ  conunanding  him  to  bring  it  with 
him  (whence  tJie  writ  is  denominated  a  subpma  duees 
tecum),.0T  a  notice  to  produce  the  instrumait  may  be 
given  te  the  witness  at  the  time  of  serving  the  sub' 
faauu    Under  this  writ,  however,  the  party  cannot 
<Mile»«.Daw-  <^^>n^P®^  *  ^wl  person  to  produce  any  paper  which 
lOD,  1  Esp.      constitutes  a  part  of  his  tide,  or,  as  was  said  in  one 
Svffe^Mte,   ^^  *  ^^iox^  the  Stat.  46  Geo,  3,  which  would  ejcpote 
178^  sect.  5.     him  to  an  action ;  but  the  court,  and  not  the  witness^ 

is 


ig  to  determine  what  papers  he  is  conlpellable  to  pro-    C)i.  III.  s.  7. 
duce  '.    The' service  of  the  writ  of  subpoena  is.  made  -PtrnMnatf/br. 
by  delivering  a  copy  to  the  witness,  and  showing   "^  g^fewoiy. . 
him  the  original^  at  the  same  time  tendering  a  rea^      T  loa  1 
sonaUe  sum  of  money  for  his  expences  according  to  'Aaieyv-Loog, 
his  station*  in  life;  and  if/  after  this,  he  neglect  to  .9^^473- 
attend,  he  will  be  liable  either  to  an  attachment, 
to  an  a(5tion  at  the  common  law  for  damages,  or  to 
an  action  on  the  statute  of  5  Eliz.  c.  g,  for  the  penalty 
of  ten  pounds,  and  the  further  recompense  given  by. 
that  statute,  at  the  election  of  the  party  injured  by 
his  negligence  * ;  but,  by  the  express  provision  of  the  *  Psarson  v. 
statute,  this  further  recompense  is  left  to  the  dis-  .5'     ^ 
cretion  'of  the  judge  of  the  court  out  of  which  the 
process  "issues,  and  therefore  cannot  be  assessed  by 
the  judge  or  jury  at  Nisi  Prius. 

In  one  case  Lord  Kenyan  ruled,  that  the  party 
who  was  plaintiff  in  the  original  cause  oeuld  main- 
tain no  action  against  the  witness  unless  «he  suffered  ^^^^  p^ 
the  cause  to  be  called  on  and  was  nonsuited ' ;  but  N.  P.  C.  6. 
the  Court  of  King's  Bench  have  expressed  a  doubt  .1,®*^'^  ?• 
of  the  propriety  of  this  decision*.  3B.&A.600. 

Courts  of  justice  take  care  of  the  interests  of  Remunenaian, 
the  witness  at  the  same  time  that  they  are  attentive 
to  those  of  the  suitor ;  and  therefore,  unless  the 
ntbpoam  be  served  a  reasonable  time  before  the  day 
of  trial,  so  as  to  enable  a  witness  to  arrange  his 
affairs ';  and,  in  civil  cases,  unless  a  sufficient  sum  of  •  Hammond 
money  be  tendered  to  the  witness,  to  enable  him  t9  \'^^^q 
go  to,  stay  at,  and  return  from,  the  place  of  trial  ^,  he 
win  'not  be  liable  to  punishment  for  neglecting  to  *  Chapman 
attend.    But  though  entitled  to  his  reasonable  ex-*  a'stnuu^o. 
pences,  yet,  except  in  the  case  of  medical  men  and 
attornies,  to  whom  a  small  additional  remuneration  yy^^^^  ^^^^^^ 
is  allowed,  he  is  not  entitled  to  any  compensation  for  5  m.  &  S.  156: 
his  loss  of  time ;  and  even  if  the  pArty  promise  7  such  JJ^^J^o^^" 
compensation  on  serving  the  subpcuut,  sudi  promise  &  ^ng.  515! 

o  3  being 
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being  without  consideration,  will  not  support  an 
action.  If,  having  omitted  to  insist  on  receiving  the 
necessary  money  at  the  time  the  subpcena  is  served, 
the  witness  ask  for  it  when  called,  the  judge  will 
not  compel  him  to  be  sworn  till  fully  indemnified; 
and  he  will  not,  by  so  refusing  to  give  evidence, 
wave  the  right  which  he  before  had,  to  an  action 
against  the  person  who  caused  him  to  be  served 
with  a  sttbposna,  but  may  still  maintain  such  action 
in  case  the  party,  not  choosing  to  pay  the  money  at 
the  time  of  the  trial,  declines  to  examine  him  ^ 

When  a  witness  is  in  custody,  or  serving  on  board 
a  ship,  and  his  commanding  o$cer  will  not  let  him 
attend,  a  habeas  corpus  ad  testificandum  is  necessary; 
for  which  an  application  should  be  made  to  a  judge, 
upon  affidavit,  sworn  by  the  party  applying,  stating 
that  he  is  a  material  witness  *,  and  in  the  latter  case 
that  he  is  willing  to  attend  ^  Upon  this  application 
the  judge  wiU,  if  he  think  right,  grant  his  ^at  for 
the  writ ;  but  where  it  appears  not  to  be  done  bond 
Jide,  but  with  a  view  of  removing  a  prisoner  in  exe- 
cution, the  court  will  refuse  it^.  So  where  the  de-* 
fendant  is  in  custody  on  a  charge  of  high  treason  ^, 
or  as  a  prisoner  at  war  ^,  it  will  not  be  granted  with- 
out the  consent  of  the  secretary  of  state.  When 
this  writ  is  granted,  it  is  delivered  to  the  officer  in 
whose  custody  the  witness  is,  who  brings  him  up  on 
being  paid  his  reasonable  charges.  By  statute 
43  Geo.  3,  c,  140,  judges  of  the  courts  at  West- 
minster are  empowered  to  grant  writs  of  habeas 
corpus  to  bring  prisoners  before  courts  martial,  or 
commissioners  of  bankrupts,  to  give  evidence  in 
cases  depending  before  them. 

The  person  of  a  party  or  witness,  attending  the 
trial  of  a  cause,  is  safe  from  arrest  in  any  civil  action 
while  going  to,  staying,  and  returning  from  the 
place  of  trial ;  and  if  arrested  during  this  time,  ik9 

court 
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court  on  which  he  is  attending  will  discharge  him   Ch.  III.  s.  7. 
and  censure  the  officer.    This  privilege  has   been     Protection 
extended  even  to  a  party  attending  an  arbitrator  7;  ^        ^ 
and  though  in  strictness  it  does  not  authorize  a  man  7  Speoce  v. 
to  loiter  or  deviate  from  the  way,  yet  courts  of  Stuart, 
justice  have  not  been  very  rigid  in  confining  the  ^^' 

protection ;  therefore,  where  a  defendant,  who  was 
attending  his  cause  at  the  sittings,  which  was  put  Lightfoot  v. 
off  early  in  the  day,  stayed  in  court  till  five  in  the  CMQeron, 
afternoon,  and  then  went  with  his  attorney  and  wit-      r  104  1 
nesses  to  dine  at  a  tav^m^  and  was  arrested  there 
while  at  dinner;  the  court  held  that  taking  this  re^ 
freshment  did  not  destroy  his  privilege,  and  he  was 
discharged.    So  where  a  witness  having  attended  the  Hatch  v.  Blis- 
assizes,  on  a  trial  which  was  over  about  four  in  the  *^'>  ^^'^^•** 
afternoon,  staid  in  the  assize  town  till  after  dinner  ^  stra.  986. 
the  next  day,  and  then,  while  going  home  in  a  coach,  S.  C.  cited, 
was  arrested  about  seven  in  the  evenings  the  court 
ordered  her  discharge,  though  her  residence  was  not 
^bove  twenty  n^iles  from  the  place  of  trial. 


END    OF    PART    I. 


o  4 


[      200      ] 


COMPENDIUM,  &c 


PART  11. 


,     CHAP.  I. 

[    195  ]        OF    BVIDENCE    IN    GENERAL,    AS    REGULATED    BY 

THE  PLEADINGS,  AND  OTHER  PROCEEDINGS  IN 
A    CAUSE. 

Part  II.        1 0  ascertain  the  evidence  necessary  to  support  an 
Variance  ef    action,  the  first  thing  to  be  attended  to  is  the  form 
_  in  which  the  action  is  brought,  and  the  statement  of 

the  cajse  as  contained  in  the  declaration.  In  most 
instances  the  particular  circumstances  of  the  case 
are  set  forth,  but  in  some  few  the  law  permits  the 
use  of  a  certain  prescribed  form,  wholly. fictitious^ 
and  quite  contrary  to  the  facts  whereon  the  action 
is  founded. 

In  the  first  class  of  actions,  the  plaintiff  is  bound 
to  prove  the  facts  stated  in  his  declaration;  any 
material  variance  between  that  statement  and  the 
evidence,  will  be  fatal  to  his  cause ;  and  though  in 
fact  he  may  show  a  good  cause  of  action,  yet  not 
having  truly  stated  it  on  the  record,  he  fails  on 
account  of  the  variance. 
[  ig6  ]  To  notice  in  this  place  the  numerous  cases  which 

have  arisen  on  variances  between  the  pleadings  and 
the  evidence,  would  tend  to  confuse  rather  than  to 
convey  any  intelligence  to  the  reader.    It  may  be 

proper 
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proper  to  observe  in  general,  that  when  the  declara-        Ch.  I. 
tion  contains  impertinent   matter,   foreign  to  the     Variance  in 
cause,  and  which  the  master  on  a  reference  to  him     *^"^*^^"^' 
would  strike  out,  such  impertinent  matter  will  be  Doiigl.667. 
rejected  by  the  court,  and  need  not  be  proved.    But  ^  Black.  1104. 
where  facts  themselves  unnecessary  and  immaterial, 
hut  at  the  same  time  not  wholly  impertinent,  are  set 
out  in  the  declaration,  these  must  be  proved,  though 
no  evidence  would  have  been  required  of  them,  had 
they  not  been  alleged. 

This  rule  was  more  clearly  expressed  by  Mr. 
Justice  Lawrence,  in  the  case  of  Williamson  7.  Allison,  a  East,  453. 
who  said,  ''  that  if  the  whole  of  an  averment  may 
be  struck  out,  without  destroying  the  plaintiflp's  right 
of  action,  it  is  not  necessary  to  prove  it ;  but  other- 
wise if  the  whole  cannot  be  struck  out  without  get- 
ting rid  of  a  part  essential  to  the  cause  of  action ;  for  - 
then  though  the  averment  be  more  particular  than  it   ' 
need  have  been,  the  whole  must  be  proved,  or  the 
plaintiff  cannot  recover."    Accordingly  in  that  case,  Williamson 
which  was  in  tort  for  the  breach  of  a  warranty  of  v.  AUisoa, 
goods,  where  it  was  charged  in  the  declaration,  that  ^       '  ^ 
the  defendant  knew  the  goods  to  be  of  bad  quahty, 
it  was  held  that  the  plaintiff  need  not  prove  the 
scienter ;  because,  if  that  averment  were  struck  out 
altogether,  the  plaintiff  might  still  maintain  his  ac- 
tion on  the  warranty :  but  where  a  declaration  against  Bristow  v. 
n  sheriff,  for  taking  the  goods  of  a  tenant  without  ^"^^S,^ 
paying  a  year's  rent  to  the  landlord,  averred  that  the     ^ 
rent  was  payable  quarterly,  whereas  it  was  payable 
yearly,  the  variance  was  held  to  be  fatal ;  for  if  the 
whole  averment,  as  to  the  rent,  had  been  struck  out, 
the  plaintiff  could  not  have  maintained  his  action, ' 
because  some  rent  must  necessarily  have  been  averred 
to  be  due. 

In  general,  dates  arid  sums  are  immaterial,  and 
being  stated  under  a  videlicet,  the  party  is  not  bound 

to 
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Part  II.       to  strict  proof;  but  where  any  written  instrument  or 
Variance  in    record  is  Stated,  or  the  exact  time  or  money  is  ma- 
"^^^  ^       terial  to  the  merits  of  the  cause^  it  the^i  become^ 
necessary  to  prove  the  fapt  exactly  as  laid.    Here, 
however,  a  distinction  must  be  attended  to  betweefi 
an  allegation  of  substance,  which  it  may  be  neces- 
sary to  produce  a  record  for  the  proof  of,  and  an 
allegation  of  description,  which  affects  to  state  the 
contents  of  a  record.    In  the  former  case,  it  is  suffi- 
cient  if  it  be  substantially  proved ;  in  the  other,  th^ 
Purcelv.Mac-  least  variance  will  be  fatal.    Thus,  if  i^  be  alleged 
namara,  ^^it  any  fact  happened  on  a  day  laid  und^r  a  vide-;- 

ContraiT  to      Hcet,  and  no  reference  be  made  to  any  record,  the 
^ouev.fwter,  variance  in  the  day  will  not  be  fatal,  ujiless  the  day 
P*  590*  1^^  material  to  the  merits  of  the  action ;  apd  there- 
fore where,  ii^  an  action  for  a  maUcious  prosecution, 
the  declaration  stated,  that  ^^  afterwards,  to  wit,  un 
the  morrow  pf  the  Holy  Trinity,  in  the  46th  year. 
Sec.  at  Westminster  aforesaid,  in  the  Great  Hall  of 
Pleas  there,  before,  8ic.  the  plaintiff  was  in  due 
manner  and  by  due  course  of  law  acquitted ;"  the 
allegation  was  held  to  be  proved  by  the  production 
of  the  record  of  Nisi  Prius,  though  it  thereby  appeared 
that  the  acquittal  tools;  place  on  Tuesday  next  after 
the  end  of  Easter  Term;  for  th^  substance  of  the 
allegation  was  only  that  he  was  acquitted  before  the 
Phillipa  V.        commencement  of  the  action.    So  the  statement  pf 
gK»n,9Ea»t,  ^jieri  facias  to  haye  been  for  a  debt,  and  8o«. 

damages  sustained  by  reasop  of  the  detention  thej^oi^ 
when  the  writ  mentioned  the  80 «.  to  have  becu  given 
for  the  dwiag^s  lustaiued  a^  well  by  reason  of  the 
detention  of  the  debt  as  for  the  f>o^tl^  and  chaige? 
of  the  6uit>  wa,9  held  to  be  np  varianPQ ;  bepa^se,  ip 
law,  the  costs  were  part  of  the  damages  sustained  by 
reason  of  the  detention  of  the  debt.  In  these  caae^i^ 
however,  had  the  plaintiff  t^^ken  upofi  himself  to 
describe  th^  record  by  a  prou^  patet,  ^c.  it  seemf 

that 
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that  he  would  have  been  bound  down  to  more  }itera}       Ch.  I. 
statement.    And  where  a  writ  was  stt^ted  to  bay^     Variance  in 
been  returnable  on  a  particular  day,  ^sid  on  produc-     *^^""^*"'^* 
tion  it  appeared  the  day  was  misstated,  this,  being  Green  v. 
a  misdescription  of  the  writ,  was  held  to  be  a  fatal  ^^°Qet> 
variance.  iT.  Rep.  656. 

In  an  action  for  usury,  the  loan  waa  stated  to  hav^  Carlisle 
been  made  on  the  izist  of  December,  when  in  iaet  it  ^-  Trears, 
took  place  on  the  ?3d;  and  the  plainjLiff  was  non-r  ^^'^P-^'- 
suited  on  account  of  this  variai^ce.    So  in  a  plea  of  Grimwood 
set-off  to  a  bond,  where  the  defendant  is  required  by  g  ^J^''   5^ 
the  statute  to  set  opt  in  his  plea  the  exact  snip  due 
to  the  plaintiff;  if  h^  state  a  less  sum  to  be  due  than 
actually  is,  the  sum  so  stated  jn%j  be  traversed,  and 
the  defendant  will  fail  on  hia  plea. 

In  the  above  cases,  the  days  and  sums  wer^  90 
material,  that  no  form  of  pleading  could  have  helped 
the  party;  but  where  the  day  or  sum  is  not  material 
to  the  merits  of  the  cause,  the  plaintiff  may,  by  Dur»ton  v. 
stating  it  under  a  videlicet  (as  observed  above)  escape  Jjjf  **"'  ^'i, 
the  danger  of  a  variance,  which  might  otherwise  be  dted  3  T. 
fatal*    Thus,  where  a  declaration  on  a  warraAty  of  ^P*  ^• 
sheep  stated,  that  in  consideration  the  plaintiff  would 
buy  of  the  defendant  forty-five  sheep  for  54  /,  ^  1  <,  6d 
the  defendant  promised  they  were  sound;  and  it 
appeared  in  evidence,  that  the  price  was  54/.  12$. 
6i2.;  this  not  being  laid  under  a  videlicet,  the  plain- 
tiff was  nonsuited ;  but  had  the  declaration  stated 
the  purchase  to  have  been  for  a  large  sum  of  money, 
to  wit,  54/.  iif.  6d.  the  variance  would  have  been  iT.  Rep.  940.. 
immaterial. 

Omiracti  should,  in  all  cases,  be  truly  set  out;  if 
the  contract  be  different  from  the  declaration  in  any 
part,  the  whole  foundation  of  the  action  fidls ;  be-  Griffin  v. 
icause  the  contract  is  entire.    So  where  a  right  or  cow^^/ 
<u9tim  is  fdeaded,  it  should  be  stated  with  all  ex^ 
^eptions  and  modifications  to  which  it  is  Uable;     [  197  ] 

otherwise 
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Otherwise  the  pleading  will  not  be  supported  by  the 
evidence.  If  a -custom  be  stated  as  that  of  a  parti* 
cular  place,  evidence  will  not  be  received  of  the  like 
custom  prevailing  in  a  place  adjoining.  Thus,  the 
custom  of  tithing  in  the  parish  of  A,  .will  not  be 
evidence  of  the  custom  of  tithing  in  the  parish  of  B. 
if  the  custom  of  that  parish  only  be  pleaded  '•  But 
had  it  been  laid  as  the  custom  of  a  larger  district, 
including  both  A.  and  B.  it  would  have  been  evi- 
deiice  in  support  of  the  issue  *.  ^  In  like  manner  the 
custom  of  one  manor  will  not  be  evidence  of  the 
custom  of  another  adjoining,  unless  in  cases  of 
some  general  law  or  quality,  of  which  description  is 
the  general  rule  of  most  manors  in  the  northern 
counties  bordering-  on  Scotland,  and  therefore  called 
Border  Law,  that  the  tenant  shall  be  admitted,  and 
pay  a  fine  on  the  death  of  every  new  lord  ^  On  the 
same  principle,  a  general  custom,  tihat  one»half  of  a 
river  shall  be  fished  by  the  lords  of  the  different 
manors  on  each  side  of  the  water,  has  been  admitted 
as  evidence  of  the  right  in. the  particular  instance^; 
and  when  the  dispute  has  been  concerning  the  right 
to  a  particular  part  of  a  large  tract  of  land,  acts  of 
oveneliihip  on  other  parts  of  the  same  tract  have  been 
also  received  ^,  itl>eing  first  shown  that  it  was  an  entire 
waste.  ^  So  where  a  manor  has  been  encircled  by  a 
belt  of  trees,  some  of  which  lay  contiguous  to  closes 
belonging  to  different  owners ;  the  cuttmg  of  trees 
by  the  lord  contiguous  to  the  close  of  A.  has  been 
held  evidence  of  his  right,  to  those  in  the'aame  belt, 
contiguous  to  the  close  of  B.  7,  And  where  in  tres- 
pass and  false  imprlsomnent,  the  defendant  justified, 
as  seijeant  at  arms' of  the  House  of  Commons,  act* 
ing  under  the  speaker's  warrant,  for  arresting  the 
plaintiff  for  breach  of  privilege,  and  the  issue  was 
upon  -an  alleged  excess  of  authority  in  the  officer 
executing  the  warrant,  by  using  an  excessive  and 

unnecessary 
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uniseciessaiy  military  force,  an^  breaking  the  plain*        Ch.  I. 
tiff's  house  after  demand  of  ^trance  and  refusal;     Variance m 
evidence  was  received  of  acts  of  violence  by  the  mpb|.  *"^*' 

comitdtted  in  parts  adjacent,  though  out  of  view  and 
hearing  of  the  plaintiff  in  his  house,  such  violence- 
appearing  to  be  connected  with  the  same  purpose  as 
actuated  those  about  the  plaintiff's  house  '•  , '  Burdett 

In  cases  where  the  law  gives  a  general  form  of.  ^'^^TtSk 
declaration,  as  in  trover,  ejectment,  8ic.  the  plaintiff- 
has  only  to  prove  his  title  to  recover,  ftnd  by  a 
fiction  of  the  law,  that  title  is  considered  as  proving, 
the  case  stated  on  the  record,  and  the  jury  are 
directed  to  find  the  facts  so  stated. 

,  Actions  may  be  again  considered  as  they  are  locid     Varimiee  m 
or  transitory.    Local  actions  must,  as  the  term  im*        P^^- 
plies,  be  laid  in  the  county  where  the  cause  of  action  ^ 
arises.    The  county  is  in  this  case  a  material  cir- 
cumstance in  the  cause,  and  unless  the  plaintiff 
prove  it  as  laid  in  the  declaration,  the  variance  is^ 
fatal  to  his  action. 

But  though  the  county  is  material  ia  all  local  ac- 
tions, yet  the  place  within  it  is  not  always  so  mate- 
rial;  and  where  this  is  the  case,  the  place  men- 
tioned in  the  declaration,  if  named  merely  as  a  venue 
and  not  as  a  local  description  of  the  injury,  need  not> 
agree  with  the  proof.  Therefore,  where  in  an  action  for  Memyand 
a  nuisance  to  the  navigation  of  the  Irwell,  by  divert-  Irwell  Nayi- 
ing  the  water  from  it,  the  declaration  stated  that  the  S^ooagi^ ^' 
plaintiffs,  to  wit,  at  A.  were  propi:ietors  of  a  certain  a  Bast,  497. 
river  there  called  the  Irwell,  and  that  the  defendant 
at  A.  aforesaid,  erected  a  weir,  and  thereby  diverted 
the  water  from  the  river,  and  injured  the  navigation; 
it  was  held  to  be  sufficient  to  prove  that  such  an 
iqury  was  done  to  the  navigation  on  that  river  at 
any  place  within  the  county ;  for  as  it  was  unneces* 
sary  to  give  a  locid  jlescription  either  of  the  pror 
perty,  or  of  the  ihing  which  caused  the  injury,  and 

the 
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Part  ir.      the  declaration  did  not  give  a  particular  description 
Variance  m     of  either,  A.  was  considered  merely  as  a  yeniie,  and 

therefore  immaterial. 

P  -|         In  those  actions  which  are  transitory,  the  plaintiff 

has  the  privilege  of  electing  any  county  he  pleases, 

and  here,  as  both  the  place  and  county  laid  in  the 

declaration  are  merely  formal,  it  is  i)ot  necessary 

^'it^^  that  either  should  agree  with  the  proof.    Thuft  tvhere 

4  T.  Rep.  558.  in  an  action  for  running  down  the  plaintiff's  boat, 

the  declaration  stated  the  injury  to  have  been  done 
near  Half-Way  Reach,  in  the  River  Thames ;  and  it 
was  proved  to  have  happened  tit  Half-Way  Reach ; 
FnUi «.  Gray,  fj^Q  proof  was  held  to  support  the  declaration.  So 
,no  .  ^i^gyg  ^^  action  of  assumpsit  was  brought,  on  an 
agreement  to  procure  the  plaintiff  a  booth  at  a 
horse-race,  and  the  declaration  stated  tliat  there  was 
a  race  upon  Bamet  Common,  in  the  county  of  Mid- 
dles^ ;  and  it  appeared  in  evidence,  that  the  whole 
of  Bamet  Common  was  in  Hertfordshire;  this  was 
also  held  to  be  no  variance. 

In  tliese  transitory  actions,  however,  the  defendant 

may  change  the  venue  by  motion  to  the  court, 

founded  on  an  affidavit  Ihat  the  cause  of  action 

arose  wholly  in  another  county ;  and  the  plaintiff 

cannot  bring  it  back  to  the  county  where  it  was 

originally  laid,  without  undertaking  to  give  material 

Sander  evidence  in  that  county.    This  undertaking  makes 

V.  HMid»         the  action  in  some  degree  local,  and  unless  the  plain- 

a  Biaok.  1031-  ^jgp  comply  with  the  condition,  he  will  be  nonsuited 

on  the  trial.    The  defendant  therefore  should,  in  all 
cases  where  the  plaintiff  has  so  undertaken,  be  pre- 
pared to  produce  the  Hile  at  the  trial,  in  order  to 
bind  the  plaintiff  to  his  engagement. 
1  Sid.  44a.  It  was  formerly  held,  that  on  an  undertaking  of 

[  ;ioo  ]  this  nature,  the  plaintiff  could  not  give  any  evidence 
whioh  arose  in  another  county,  but  that  all  his  evi- 
dence tuust  arise  in  the  cOuiity  wherein  ihe  venue 

was 
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was  laid ;  but  it  is  n6w  deemed  sufficient  if  he  give         Ch.  I. 
any  one  material  piece  of  evidence  arising  in  that     ^«^«««  •«* 
cbunty ;  and  even  in  actions  in  their  nature  local,  if  ^ ' 


the  different  ikcts  which  constitute  the  right  of  ac-  Salk.  669. 
tion  arise  in  different  counties,  the  plaintiff  has  his   a  T.  Rep.  241. 
election  in  which  to  lay  his  cause. 

A  deed  enrolled  in  Middlesex^  a  commission  of 
bankruptcy  tested  there  S  or,  as  was  held  in  one  case  %   >  Kennozton 
the  production  of  a  rule  for  payment  of  money  into  ''*£**^^*'''Ln 
court  in  the  action,  though  obtained  after  the  rule  to  ,  «y  '^.  ' 
change  the  ventte  was  discharged,  is  a  sufficient  9.  Towers, 
compliance  with  the  undertakin&c  to  give  material  ^T.  Rep.  375. 
evidence  in  that  county :  but  in  a  subsequent  case »,  chimU^ 
the  Court  of  Common  fteas  held,  that  only  the  1  Taunt.  519. 
proof  of  facts  necessary  to  (Sustain  the  Action,  and 
not  any  matter  in  answer  to  the  plea,  would  be  suffi- 
cient ;  and  therefore,  where  the  defendant  ple&ded  a 
tender,  and  the  plaintiff  replied  and  proved  a  subse- 
quent demand  and  refusal  within  the  county,  they 
determined  that  he  had  not  satisfied  the  under- 
taking. 

do  it  has  been  Daid,  that  prbOf  of  the  Cause  6f 
action  arising  in  a  f6reign  country,  is  sufficient  ^  « Gerard 
though  the  safer  way  in  this  cdse  feeews  to  be  to  ^J?^!^^ 
apply  to  the  court  to  discharge  the  rule  ^.    In  one  a8o! 
casfe  where  the  cause  of  action  arising  in  A.  the  M^CIure  v. 
venue  was  laid   in  JB.  and  an  attempt  waft  made  a  Taunt.  197. 
tt>  change   it  to  C.  the  Court  of  Common  Plead  S.  P. 
refused  to  change  the  venue  ^;  and  in  another  late  *Caiiiaudt>. 
case  7,  in  the  same  Court,  where  the  venue  being  laid  ^  x.  ll«p.'^293. 
in  London,  the  defendant  moved  to   change  it  to  « Collins  v. 
Lancashire ;  on  which  the  plaintiff  produced  an  affi*-  ^^^  ^?^' 
davit,  that  the  caude  of  action  arose  in  Surrey,  Mid-  ^  •* "  *  ^ 
dlesex  and  London,  being  for  goods  l^old  in  Middle^  Bridgewata*, 
sejt,  and  delivered,  some  in  London,  and  others  in  *  Tiunt.  S59. 
Surrey,  the  court  retained  the  venue  upon  the  plain* 
tiff  imdertaking  in  the  alternative  to  give  material 

evidence 
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OF  PLEADINGS 

evidence  in  one  of  those  counties ;  but  in  a  case 
similar  in  its  circumstances  to  that  of  Collins  y, 

• 

Jacobij  above  referred  to,  the  Ciourt  of  King's  Bench 
refused  to  bring  back  the  venue  without  the  usual 
undertaking'.  The  bare  circumstance  of  the  wit* 
nesses  residing  in  the  county  where  the  venue  is 
laid,  will  not  alone  satisfy  the  undertaking  *. 

Another  method  by  which  the  defendant  may 
confine  the  generality  of  the  plaintiff's  statement, 
and  consequently  narrow  his  proof,  is  by  obtaining 
a  judge's  order  for  the  particulars  of  the  plaintiff's 
demand.  This  is  granted  almost  as  of  course  in 
most  actions  founded  on  contract^  and  when  a  bill  of 
particulars  is  delivered  under  the  order,  the  plaintiff 
will  not  be  permitted  to  give  evidence  at  the  trial  of 
any  demand  not  contained  therein.  Thus  if,  in  a 
bill  of  particulars  so  delivered,  the  plaintiff  state  his 
cause  of  action  to  be  on  a  promissory  note  only',  and 
it  appear  that  the  note  is  void  for  want  of  a  stamp^ 
the  plaintiff  cannot  go  into  evidence  of  the  conside- 
ration whereon  it  is  founded,  though  the  declaration 
contain  counts  on  such  consideration ;  but  on  such  a 
particular  he^  may  recover  the  interest  due  on. the 
note,  as  well  as  the  principal  secured  by  it^.  Again, 
where  the  declaration  contained  counts  for  goods 
sold  and  delivered,  and  for  money  had  and  received, 
and  the  plaintiff  delivered  a  particular  merely  for 
horses  sold  to  the  defendant ;  the  court  held  that  he 
was  precluded  from  going  on  his  count  for  money 
had  and  received,  and  proving  that  the  defendant 
had  sold  horses  on  his  behalf  to  third  persons,  and 
received  the  money  for  them  ^ :  but  a  mere  error  in  the 
statement  of  the  time  when  work  was  done,  where 
such  error  cannot  mislead  the  defendant,  wiU  not 
prevent  the  plaintiff  from  recovering  \  If  the  plain- 
tiff has  inadvertently  delivered  a  particular  not  ap- 
plicable to  his  case,  he  should  apply  by  summons  to 

a  judge 


a 


IN  aCNSBAL* 


» 'a  judge  to  amend  it, ,  for  it  was  in  one  case  held  hy       Ch.  I. 
^  the  Coart  of  Common  Pleas,  that  he  could  not  do  so  ^ew^iiwc, 
by"merely  ddtvering  a  second  bill  of  particulars  '•        ' 

As  the  rules  of  pleading  allow,  in  some  cases,  a  1  Brown  v. 
general  form  of  declaration  to  the  plaintiff,  so  in  ^^^^ 
'  many  actions  the  defendant  is  allowed  a  general       *^ 
form  of  plea,  which  disputes  every  thing,  in  the  de^ 
claration,  except  those  legal  fictions  which  are  con^ 
sidered  as  indisputable ;  and  puts  the  plaintiff  upon 
proving  the  whole  of  the  case  he  has  stated  in  jthe 
record. 

In  other  forms  of  action^  <on  the  contrary^  the  de- 
fendant is  by  the  rules  of  the  commo\i  law  obliged 
to  select  a  particular  part  of  the  declaration  in  his 
plea,  and  the  plaintiff  is  not  compelled  to  prove  more 
than  the  fact  winch  is  denied  by  it.  Since  the  statute  4  Anne,  c.  16. 
for  the  amendment  of  the -law,  however,  this  distinc- 
tion isjn  a  great  measure  dotie  away ;  for,  though 
the  defendant  cannot  by  one  compendiouB  plea  jleny 
the  whole  of  the  declamti<w,  he  may,  by  leave  of  the  .  [  sos  ] 
court,  plead  several  distinct  pleas  to  each  part  of  it; 
and  so  put  the  plaintiff  on  provii^  the  whole. 

JBut  -diotigh  the  defendant  may,  by  the  general  Rule  to  pt^ 
issue  alone,  in  actions  where  such  plea  is  allowed,  ^^  *^^ 
.  put  the  whole  of  the  case  stated  in  the  declaration 
in  issue,  yet  there  are  some  acts  by  which  he  is  con- 
sidered as  partially  admitting  the  declaration,  not- 
withstanding that  plea.    In  all  cases  of  contract, 
where  the  damages  are  certain  and  liquidated,  the  de^ 
fendant  may  at  the  time  he  pleads,  obtain  a  rule  for 
leave  to  pay  so  much  money  into  court  as  he  admits 
to  be  due;  and  this  payment  so  far  controls  tlie 
general  issue,  as  to  prevent  the  defendant  from  dis- 
pating  that  he  d^  contract  in  the  manner  stated  in 
the  count&on  which  money  is  so  paid,  and  reduces 
the  question  between  the  parties  to  the  quantmp  pf 
'idamages  which  the  plaintiff  is  entitled  to  recover. 

T  Thus 


iia  or  t>tSAMN€8 

Phn  tt  Thun  ifi  in  ail  «teti(ta  on  a  biil  of  etelmge^  th^  de* 
1^  '^  p»y  fmAtxA  t>ay  inoney  mto  court  «&  the  n^hole  dedans 
^"^Sirt^    tion,  the  bUl,  being  admitled  by  tfais  aot  of  die  de- 

^    fendant^  need  not  be  proved  by  the  pkintiff  on  the 

>  Gatterid|^e.   trial  *•  •  &0  where  a  defendant fHiid  5 /« into  court  on  a 
I'J^'^lf'     decfaMlion  againet  bun  as  a  cairier^  statiag  e  gene- 
ral <;ontract  «x>  carry  the  phintifi''s  goods,  it  was 
held  Aat  ^he  (daintiff  was  not  boond  to  give  further 
etidence  than  Ae  produMidn  of  die  nde,  aad  proof 
tiiat  the  goods  were  (rf'gteattr  value  llian  die  money 
paid  into  court  ;1uid  that  it  was  not  competent  lo  the 
[  203  ]     defendant  to  prove  4  geneni  notice^  dnt  he  *^  would 
fut  be  ft9pm$SUe  fbr  mrn^  fifem  si.  for  any  species  of 
ptoperiy  contained  in  any  article  tost  ordamaged,  un* 
leas  the  same  wet«  booked  and  paid  for  aeceiding  io 
^  th^  vahie*/'  for  that  by  payingaoney  into  courts  Uie 
|Y«^^il'   defeirihmt  bad  «dinU*ed the  <»nMety«i  stated  in iJie 
ia8.^      ^      declaration,  and  that  lie  had  underteken  to  the  fiiU 
'Ciaiiev.       amount of  the  gboda*.    Butin a  subse^pientcaae^, 
den  v^Qm^  wW  tbe  notice  was,  «'  that  m  ^nort  fOum  «/.  vouU 
6£a»t,564«'     he  otcooMei  fer^  fbr  any  goods  ot  paieak,  nnkss 

entered  as  ench,  hnd  paid  ft^  aoconlBigly,''  diacovt 
held  that  the  plaintiff  migbt  state  Ae  contiaot  of  Ihe 
defendant  in  general  terms,  and  that  by  paying 
money  into  court  on  such  a  general  declaration,  the 
defendant  Would  not  admit  more  than  his  joeBttact 
lor  the  eafe  canriage  of  tb^  goods^  nor  predude  bIln^ 
6elf  from  showing  that  be  was»  by  reason  of  iihe 
itelice,  not  liable  to  damages  bejrand  that  sum;  far 
that  the  notice  did  not  alter  the  contract  for  Aa  safb 
carriage  of  the  good8>  but  only  limited  the  amondt 
of  the  damages,  in  case  the  4ftonttact  sbovid  be 
broken.  In  this  latter  case  the  court  smd  that  the 
case  of  Yate  v.  WiilaH  could  not  be  supported  in  its 
full  extent ;  for  although  the  payment  o^-  the  money 
in  tiiat  case  did  admit  the  contract  as  staled  in  die 
dedaratiOD;  it  did  not  admit  a  cmitract  iQcom|iatible 

with 


^tb  ibe  rwtiieti?^  proTiAiQitj  U  to  Urn  wmoA  ^     .  Cb.  I.. 

4Mna^9  to  be  lecor^r^d  in  M«e  of-  ltea«    And  w  ft  ftife^jwy 

eiAi$«(Iu9&t  oiuse,  where  m  9. 4(»lftiMifiii  eootfoiiuig  '^^^ 
counts  on  a  policy  of  insurance^  and  for  Wdwj  bftd       ^^^  ^ 
«Qd  neo«i¥^i  &q;  tlie  defwdant  piud  itt<w^  into      ^^^'^^ 


court  generally,  H  wad  hMibMi  h«  did  a«t  A«reby 
pr^cMa  bime^lf  firom  dwpiitU^;  bii  li»biUty  beyond 
m»ck  pm^ent^  for  gooda  wbicb  w«l^  Aot  loftded  '  Meiiish  v. 
^^ovduig  to  «b4»  twos  ©f  tbe  priltcy '♦  ^"5k  s.  106. 

If  an  Motion  b#  bnniigbt  for  a  demMd  PMipranded  [  204  ] 
4tf  different  itsnifl,  aaiw  <€  wbieb  ai«  fpiwdad  <w 
'good  tod^^tbeni  pq  iifegftl  coMidnatioM^ - «sid  tbe 
defendant  pay  num^  iolo  Mort.oA  tba  vbote  dficki- 
fitionf  tiia  plainAiff  will  4x>t  ha  peisirtted  to  apply  the 
fOMiey  M  paid  in  aatiafiu^tion  of  tha  iUagal  dmnandy 
^ftd  to  recover  Hm  i»(ber ;  fiv,  the  pqrndnt  of  Buiney 
into  cmat  if  mi  adndstiiai  of  a  fegal  damand  odly^ 
4lnd  npt  of  one  jfoimded  ml  a  eornipt  conaideratioa  K   '  Ribbans  v, 

Tbt  pagfiaMt  ^  money  into  M«rt  under  a  rale  of  ^^^^^' 
'^omt;  being  n  pc!0ceedfaig  in  ihe  «ouna  of  a  canee^ 
it  ii  obirkw ly  die  dafy  of  tbo  plaMtiff  not  fo  caU  £nr 
#rykneerfit;a[ndif9inTiolat^m4ifduadiiityylieputs  *  Reg.  Geo. 
the  fMendant  on  tbia  paoof,  nieh  eTidende  will  not  C-  B.  Hii. 
airtkle  the  pWntiff  to  the  wply  ^  fw.^. 

•   Similar  in  effect  ia  the  fdaa  of  tender,  by  which  pu^^Tcntim: 
the  def^dant  4|dmita  that  the  ^antiff  haa  some 
iMtnae  pf  aotion,  end  tberafem  be  cannot  afterwaids 
^Ball  <m  ^  plaintiff  to  giraiufthar  evidence  Aut  ts 
onpeaeaiy  to  ^how  the  amount  of  the  debt    ^luis,  if 
i9  M  aptjen  founded  on  a  pnpoMae  to  pny  die  debt 
«iif « third  peiaon.  (which,  by  the  statute  of  fimnds, 
moat  be  ia  wiitingt)  the  defendant  plead  a  tender, 
the  pJbuQtiff  will  not  be  mUed  on  to  prove  the  promiae,  « Middietoo  ^. 
iHat  only  the  emeantx>f  the  debt  due  from  the  person  S^^v 
oa  whoee-behelf  the  promiae  was  madet.  ^3.  ^^   ^' 

Sasidee  the  pkne  whicbge  to  the  merits  of  Ihe  Piea$M0bai^ 
aetioD^  iheie  we  ^>tbers  which  only  abate  it,  on  ^^* 
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necottnt  of  Bome  disability  in  ofie  of  the  partieSi  or  in<* 
formality  in  the  proceeding;  and  as  these  do  not 
deny  the  right  of  action,  they  must  give  the  plaintiff 
a  better  writ. 

It  would  be  quite  foreign  to  the  purpose  of  di6 
present  work  to  go  through  the  several  matters 
which  may  be  pleaded  in  abatement ;  it  is  sufficient 
to  observe,  that  the  issue  in  most  of  them  when 
traversed,  lies  on  the  defendant,  who  must  prove  the 
facts  stated  in  his  plea.  Nevertheless,  in  actions  of 
assumpsit,  and  other  actions  where  damages  are  to 
be  recovered,  the  plaintiff  must  prove  his  eause  oi 
action  to  ascertain  the  amount  of  the  damages, 

A  distinction  which  has  been  taken  between  actions 
of  contract  and  actions  of  tort,  may  also  be  properly 
noticed  in  this  place.  In  the  former,  if  one  of  seve- 
ral partners  or  joint-tenants  bring  an  action  alone, 
the  defendant  may  give  the  right  of  the  others  in 
evidence  on  the  general  issue,  and  the  plaintiff  will  on 
such  evidence  be  nonsuited'.  But  if  an  action  of 
iort  be  brought  by  one  partner  alone,  this  must  be 
pleaded  in  abatement,  or  else  the  defendant  will  be 
precluded  from  proving  the  fact  for  any  other  pur- 
pose than  that  of  taking  off  a  moiety  of  the  damages  *. 
If  the  defendant  be  liable  jointly  with  other  persons 
who  are  not  joined,  and  is  sued  in  aissumpsit  or  other 
action  founded  on  contract,  this  must  be  pleaded  in 
abatement'.  In  some  cases ^  where  actions  against 
carriers  have  stated  facts  which  implied  a  contract, 
though  the  form  adopted  has  been  tort^  it  has  been 
considered  that  the  defendant  was  equally  entitled 
to  this  plea,  as  if  an  action  of  assumpsit  had  been 
brought ;  but  it  has  been  since  held  by  the  Court  of 
King's  Bench,  that  where  a  person  is  sued  merely 
on  a  common  law  duty,  as  a  carrier  on  the  custom  of 
the  realm*,  &c.  it  is  no  answer  for  him  to  say,  that 
aQother  person  was  jointly  liable  with  bim^.    It  was 

'  before 
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before  held,  that  in  actions  founded  on  a  mere  tor-  Ch.  I. 
tions  act  or  trespass  committed  by  seyeral.  there  can  ^f^^  m 
be  no  such  plea,  for  each  tortfeasor  is    separately     ^^^^' 

^**^^®''  /  'Ppwellv. 

In  actions,  however,  founded  on  a  mere  contract  Layton.  a  N. 

brought  against  several  persons,  the  plaintiff  on  the  ^*P"  ^^ 

general  issue  must  recoyer  against  all  or  none,  and  Weal  v.  King, 

this  whether  he  declares  in  assumpsit  or  tort ;  and  *^  ^^^  ^^^' 

therefore  if  a  declaration  in  tort  alledge  a  deceit  to 

have  been  effected  on  the  plaintiff  by  means  of  a 

warranty  made  by  two  defendants  upon  a  joint  sale 

by  them  both,  the  plaintiff  cannot  recoyer  upon 

proof  of  a  contract  of  sale  and  warranty  by  one  only. 

On  the  contrary  where  the  tort  or  negligence,  and  Govett  v. 

not  the  mere  breach  of  contract,  is  the  ground  of  ?^/%a 

action';  as  where  seyeral  being  employed  to  remove  «^  .  -  «r   i 

a  hogshead  of  wine  for  certain  reward  to  be  paid  to  v.  Kin^  supra; 

one,  and  certain  other  reward  to  be  J)aid  to  the  and  Max  t?. 

ethers  i  the  wine  was  spilt  by  negligence,  and  an  j^^p  ^^  ^^ 

action  in  tort  was  brought  against  all,  there  the  court  la  £ut,  8g. 

held  that,  one  only  might  be  found  guilty,  and  the 

others  acquitted. 


^  3 
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[206]  CftAP.  II. 

OF  TH£  EVlDEKCfi   IN  ACTIONS  OF 

ASSUMPSIT. 

Part  II.  THE  action  of  oMsumpsii  takes  the  largest  naxge 

"  of  aU  those  which  are  founded  in  contract ;  for  what* 

ever  duty  arises  from  the  acts  of  the  parties  irithoat 
any  actual  contract  between  them^  firom  a  parol 
agreement,  or  from  a  contract  in  writing  not  under 
Ileal,  the  performance  Of  it  is  properly  enforced  by 
ibis  species  of  action* 

The  plea  of  non  asfumpsii  putting  the  whole  cose 
in  issue,  makes  it  incumbent  on  the  plaintiff  to  prove 
all  the  circumstances  stated  in  his  declaration.  In 
this  actioni  therefore,  if  the  plaintiff  alledge  any  fad 
by  way  of  consideration  for  die  promise  on  which  the 
action  is.  founded,  or  the  performance  of  any  act 
which  was  necessary  to  be  done  by  him  pfevious  to 
his  calling  on  the  defendant  to  complete  his  part  of 
the  contract,  he  is  obliged  to  prove  it. 


SECTION  I, 

Evidence  in  Actions  on  written  Contracts. 

Cb.  II.  s.  I.        If  the  contract  be  in  writing,  the  hand-writing  of 

;'  the  party  against  whom  it  is  to  be  given  in  evidence. 

Vide  ante,  95.    j^^^i  be  proved  either  by  the  subscribing  witness,  or 

[  ^07  ]      by  the  means  before  pointed  out,  and  care  should  be 

taken  that  a  proper  agreement  stamp  is  impressed 

upon  it,  otherwise  it  will  not  be  admitted  in  evi* 

dence  for  the  purpose  of  proving  a  contract,  or  the 

t  terms 
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terms  of  it ;  «iid  /even  if  the  party  agaiiiiit  wftom'it  is     Ck.  H.  i.  i. 
offar^  in  eyidence,  has  ivrongfiiUy  destroyed  it  be^    AAm^  jMkf . 
fore  it  has  been  stamped,  no  parol  evidence  can  be  ' 
.given  of  its  contents '.    Bat  in  a  sessions  case,  where  >  Rippener  v. 
an  agreement  was  made  on  aiistamped  paper,  for  ^^jp^^  478 
the  service  of  the  panper  for  a  certain  lime,  and  the 
parties  continued  together  for  some  tone  afterwards 
under  a  parol  agrsenieint,  the  Oonvt  of  King's  Bench 
held  that  Ihe  sessions  might  look  at  the  paper  for  the 
purpose  of  seeing  whether  the  time  had  expired  >•      h^^^^^ 
.  In  cases  where  a  proper  stamp  has  not  been  imr  Pendleton, 
pressed,  and  only  one  part  has  been  sig^iad,  which  ^5  £a8t,449, 
eolrtinnes  in  the  hsnds.  of  the  defendant,  the  court 
in  wUch  the  jaotion  is  brought  will  make  a  role  on 
him  to  produce  it  at  the  Stamp  Office,  for  the  pniw  pS^^""  '^' 
pose  of  being  stamped  at  the  expence  of  theplaiatiff  ^.  4  Taunt.  157. 
.    By  statute  03  Qeo.  Ill,  c.  58,  s.  1,  a  stamp  duly  stamp  Duties 
af6s.  is  laid  "  on  every  skin  or  piece  of  vellum  or  ^•^^^'^w**"^ 
parchment,  or  sheet  or  piece  of  paper  upon  which 
any  agreement   shall   be    engrossed,    written,    or 
printed,  whether  the  same  shall  only  be  evidence  of 
the  contract,  or  obligatory  upon  the  parties,  from  ili 
being  a  written  instrument;''   and  by  subsequent 
statutes  additional  duties  are  imposed. 

The  4tb  section  of  the  first  act  provides  t^at  t]^ 
duty  sbaU  oot  ej^tend  to  wy  memorandums  or  agiie^ 
ments  of  the  following  descriptioD,  vis. 

1st.  Any  memorandum  or  agreement  for  any  lease 
at  rack  rept,  of  any  messuage  under  the  yearly  rent 
offi/. 

9d,  For  the  bira  of  any  labowr^r^  artificer,  auouip 
iu^turer,  or  menial  servant. 

3d.  For  or  relating  to  the  sale  of  any  goods,  wares, 
or  merchandizes, 

4th.  Where  the  matter  of  memorandum  or  agree* 
ment  shaU  pot  exceed  the  sum  of  ap  /.    . 

p  4  6th.0r 


^]6  ASSUMPSIT. 

.    Part  II.  5th»  Or  any  memonuidttiii  or  agreeme&t  made  ia 

Sim^  Dmcm.  Scotland,  that  shall  be  stamped  with  the  duty  rer 
■ '.  ■  '    '    '■'  quired  on  deeds  in  Scotland, 

A  further  proyision  is  made  by  the  statute  33  Geo.  3, 
c.  51  >  by  which  it  is  enacted  that  the  duty  shall  not 
extend  to  any  letter  or  letters  passing  by  the  post 
between  merchants  or  other  persons  carrying  on 


[  908  ]  trade  or  commerce  in  this  kingdom^  and  residing  at 
4he  distance  of  fifty  miles  from  each  other,  for  or  by 
reason  of  such  letter  or  letters  containing  an  agreer 
ment  in  respect  to  any  merchandize,  notes^  or  bills  of 
exchange,  or  eyidence  of  such  an  agreement;  but 
that  such  letter  or  letters  may  be  evidence  of  sack 
agreement  as  aforesaid,  though  the  same  be  not 
stamped. 

.  But  it  is  provided  that  this  last  act  shaU  not  ex- 
tend to  any  letter  or  correspondence  passing  between 
persons  who  are  residents  of  the  same  town  or  city, 
nor  to  any  letter  or  correspondence  written,  or  so 
passing  between  persons  not  at  the  time  of  writing 
or  sending  thereof  at  the  actual  distance  of  fifty 

i^iles  from  eaph  other  (a). 

The 

(a)  By  44  Geo.  ^^.c.  98,  schedule  (A-)  the  old  duty  is  repealed, 
snd  a  duty  of  16  «.  imposed,  where  the  length  of  the  asreement 
^loei  not  amoant  to  thnty  oomoioa  law  sheets ;  and  for  eveiy  en- 
tire quantity  of  fifteen  oonnnon  Iaw  sheets,  a  farther  duty  of  16  f. 
The  san^ft  exemptioDs  are  continued  as  aie  contained  in  the 
Stat.  33  &  3a  Geo.  3,  except  those  of  agreements  for  matters  not 
exceeding  the  value  of  20^;  and  of  agreements^made  in  Scotland, 
The  former  is  in  some  measure  altered  by  the  enacting  clause  lay- 
ing the  duty  on  agreements  where  the  matter  thereof  shall  be  of 
the  value  of  30/.  or  upwards,  and  the  latter  is  wholly  omitted,  and 
agreements  made  in  Scotland  subjected  to  other  duties.  Thefei- 
lowing  exemptions  are  also  added,  viz.  i.  *<  Label,  slip,  or  memo- 
randum, containing  the  heads  of  insurance  to  be  made  by  the 
corporations  of  the  Royal  Exchange  Assurance,  or  London  Assop- 
am:e^  or  the  corponrtions  of  the  Royal  Exchange  Assurance  <if 

Houses 
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The  first  of  these  acts  of  parliament  is  so  extensive    Ch.  IL  s.  i . 
in  its  operation,  and  the  cases  exCTipted  so  clearly   Simp  DnHnJ 
expressed,  that  but  few  questions  have  arisen  on  its   — *— — 
construction.    It  has  been  held  that  a  written  agree^ 
ment  by  a  broker^who  buys  goods  for  his  principal, 
to  indenmiiy  him  firom  any  loss  by  the  resale',  or  a  e^J^^x^^ 
guarantee  by  a  third  person  for  payment  of  goods  to  Rep.  524. 
be  thereafter  purchased  %  or  an^  agreement  between  'Warrington 
two  persons  that  one  shall  take  a  share  in  goods  s  ^^^342. 
bought  by  the  other  on  their  joint  account,  and  that 
the  profit  shall  be  divided  or  the  loss  borne  between 
them ',  need  not  be  stamped^  all  these  being  con*  '  Veooing  «r. 
tracts  relating  to  the  mk  of  gpodsy  and  therefore  ex^  ^^^i]  ^^ 
empted  by  the  4th  section  of  the  act*    But  an  agree*      r  ^og  ] 

JiouM#  and  Goods  fifom  Fire ;  and  London  A&sunmoe  of  Houses 
and  Goods  from  Fire;''  and  9> ''  Memorandum  or  agreements  made 
between  master  and  mariners  of  any  coasting  vessel  for  wages." 

By  Stat.  48  Geo.  3?  c.  149,  schedule  Part  I.  all  former  duties 
>Bure  repealed,  and  the  following  duties  take  [dace  after  the  10th 
Oct.  l8o8y  viz.  On  any  agreement,  or  a  minute,  or  memorandum 
hereof  made  in  England  under  hand  only,  or  made  in  Seotiand 
without  any  clause  of  resigpation,  where  the  matter  thereof  shall 
be  of  the  value  of  20 1.  together  with  every  schedule,  receipt,  or 
other  matter  endorsed  thereon  or- annexed  thereto,  where  the  same 
«6aU  not  contain  more  thaii  1080  words,  (being  the  amount  of  fifteen 
common  law  folioa  or  sheets  of  seventy-iwo  words  each,)  16 1. ;  and 
where  the  same  shall  contain  more  than  1080  words,  1  /.  10  f.  and 
ffxf  every  entire  quantity  of  1080  words  contained  therein  over  and 
above  the  first  1080  words,  a  further  progressive  duty  of  1  /.  pro- 
vided that  where  divers  letters  shall  be  offered  in  evidence  to  prove 
any  agreement  between  the  parties  who  shall  have  written  sucli 
ietters^  it  rfiall  be  sufficient,  if  any  of  such  letters  shall  be  stamped 
with  tf  dtt^  of  1  ^.  10  f .  although  the  same  shall  in  the  whole  con- 
tain twice  the  number  of  1080  words  or  upwards.    The  exemp- 
tions of  the  former  act  are  continued.  The  stat.  55  Geo.  3,  c.  J  84, 
increases  the  duty  of  \6s,  on  agreements  containing  1080  words 
to  I  /. ;  on  agreements  containing  more  to  1  /.  1 5  «. ;  for  every  entire 
^aantity  of  1080  words,  a  progressive  duty  of  1 1,  and  extends  the 
duty  on  letters  contained  in  the. proviso  to.i  /.  J5<.- 
....  ment . 
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Part  11.      ment  for  thingft  which  are  not  in  esugtence  at  the 
,SUttf^^uiia,  tune,  as  for  machines  to  be  made*,  or  for  the  sale  6i 

•  all  the  hops  which  dball  be  gnnvanpoa  a  certain  nqak- 
Bedd^sEast,  her  of  acres  of  land  to  be  deliveisd  ia  pockets  at  a 
303.  certain  place  \  or  for  the  sale  of  growing  turnips ', 
^  Waddington  does  hot  fall  Within  the  exception ;  for,  in  the  fint 
a  ^^&1^ul  ii^s^^iAcei  the  work  fpnns  a  part  of  the  contract;  a«d 
452.  in  the  othar,  the  vendee  takes  an  iptwest  m  the 
<  Emmerson  v.  profits  of  the  vendor's  land«  As  to  what  shall  be 
Heelisy            deemed  an  agreement  amounting  to  QoL  it  has  been 

held^  that  if  a  man  at  a  sale  of  growing  tomips  pm^ 
chase  several  lots^  none  of  which  alone  amovnta  to 
so/,  though  altogether  they  would  esqeed  timt  j«b» 
the  agreement  need  not  be  stamped^  ^ough  it  wouhl 
be  liable  for  any  one  amounting  to  20  2.  as  being  an 

•  Ibid.  interest  in  the  land^  and  not  a  mere  sale  of  goods*. 

On  the  like  principle  it  was  determined,  where  two 
men  having  laid  a  wager,  afterwards  agreed  to  double 
it,  that  to  recover  the  double  amount  two .  stampB 
phould  be  impressed^  on  the  papfsr,  each  b^ing  separ 

•  Robson  V,       rate  transactions  *. 

N.  R  Cas.  O^  ^^  A^^  ^f  ^^  3^  ^^*  3f  ^^  k^  been  holden,  that 

137-  if  a  son,  managing  his  mother's  trade,  write  a  letter  to 

a  creditor  residing  above  fifty  miles  from  him,  thereby 
promising  to  pay  the  debt^  such  letter  is  exaiapt^d»  a^ 
.  •  Mackenae  v.  being  between  two  persons  carrying  on  trade  ^. 
Rep.  176.  Where  a  paper  writing  is  signed  by  several  persons, 

each  agreeing  for  himself  only^  it  is  as  several  agree- 

ments,  and  requires  several  stamps ;  but  if  only  one 

stamp  be  impressed,  and  it  appear  that  such  stamp 

was  put  on  for  the  purpose  of  making'it  bindiipg  on 

any  one  individual,  it  will  be  evidence  against  him, 

C^T^^bart      *^o^g^  there  are  no  stamps  to  make  it  evidence 

V.  Day/  against  the  others  7 ;  and  where  several  enter  into  an 

13 East,  241.    agreement  to  subscribe  for  a  certain  purpose,,  it  is 

\^iums^*       butane  agreement  for  the  purpose  of  the  9tamp  d«ty# 

13  East,  232.    though  several  as  to  each  ^  .    .    ^ 

Several 
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,  Severftl  cases  have  arisen  in  which  it  has  become  a  Cb.  IL  s.  i. 
qneition  how  far  the  alteration  of  an  instnunent^  after  A«"*P  Dutief, 
it  has  been  atamped,  affects  the  atamp  so  as  to  rtjfidet  " 

a  fresh  one  necessary.    The  general  rale  which  has 
been  laid  down  is,  that  if  the  alteration  is  merely  to       ' 
correct  a  mistake  in  the  agreement  and  to  carry  into 
eftct  the  original  intention  of  the  parties^  no  new 
stamp  is  necessary ;  bnt  where  a  new  term  is  added) 
and  in  ikct  a  new  agreement  made,  such  new  agree* 
ment  will  not  be  valid  till  re-stamped.    Thus  it  has 
been  held,  diat  adding  the  words  **  or  order/'  which 
had  been  accidentaQy  omitted  in  a  bill  of  exchange ' ;  '  Kenhaw 
or  turning  a  promissory  note  into  a  bill,  as  originally  ^?^^^^' 
agreed  upon  * ;  or  altering  the  name  of  the  port  from  East,  435,  and 
whence   the  certificate    of  a  ship's  registry  was  i5  East,  417. 
granted,  when  a  wrong  port  had  been  inserted  by  Ji^lj^^' 
mistake';  or  rectifying  the  name  where  a  mistake  3Campb.i. 
was  made  in  declaring  the  interest  on  a  policy^,  does  '  Cole  v. 
not  render  a  fresh  stamp  necessary.    So  ^  where  an  ?*^' 
umpire,  having  made  his  award,  altered  the  sum  ^  ^^^ 
after  the  expiration  of  the  time  for  publishing  it,  Tourney, 
tihe  court  held  that  the  alteration  being  a  mere  *  M.  &  8. 217. 
nuIKty,  the  award  as  at  first  made  might  be  enforced.  *J^^^^  '* 
But  where  the  defendant  having  subscribed  a  policy  0  East,  309. 
of  assurance,  which  in  the  printed  part  was  on  ship 
end  goods,  but  by  a  written  note  in  the  margin  was 
restrained  to  ship  and  out-JU,  a  memorandum  was 
afterwards  inserted  in  the  policy  as  follows,  viz.  ^  It 
is  hereby  agreed  that  the  interest  in  this  policy  of 
insurance  shall  be  on  ship  and  goods,  instead  of 
ship  and  out-fit,  as  originally  declared ;''  the  court 
held   that  the  original  risk  being  so  altered  the 
policy  ceased  to  be  a  valid  instrument,  and  that  no 
action  oo^ld  be  maintained  upon  it,  either  in  its  •  Freoch  v, 
original  or  its  altered  form,  until  a  new  stamp  was  P^^«o» 
impressed  upon  it^    The  like  decision  7  took  place  f,,^  ' 
where  a  bill,  having  been  drawn  on  a  proper  stamp  ^^  Nkhol, 
at  twenty-one  days,  was,  while  in  the  hands  of  the  5  T.  Rep.  ^$7. 

drawer. 
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Pert  II.  drawer>  altered  to  fifty^-one  days  by  eonstet  of  all 
^toKtp  Dutiet.  parties,  and  by  the  like  consent  was^  after  the  time 
""■""""""""*"  for  payment  was  out,  altered  again  to  twenty-^one 

days ;  it  being  considered  that  the  time  of  payment 

being  spent  when  the  second  alteration  was  made, 

it  was  a  new  instrument,  and  required  a  new  stamp, 

>  Knill  V,         So  where  '  a  promissory  note,  being  made  payable' 

10  Bw^'iqi;    as  for  "  value  received  "  generally,  was,  after  it  had 

been  delivered,  altered  by  adding  the  words  ''  for 
the  good-will  of  a  house  in  trade,"  this  also  was  held 
to  be  such  an  alteration  as  to  require  a  fresh  stamp. 
In  two  late  cases  the  Court  of  King's  Bench  took 
a  distinction  between  a  paper  signed  by  the  agent  of 
one  of  the  parties,  and  by  him  delivered  over  to  the 
other  party,  and  an  unsigned  ^s,ipeT  so  delivered.  And 
where  lands  were  let  by  auction,  and  the  auctioneer 
delivered  to  the  bidder  of  one  parcel,  a  written  paper, 
*^  One  piece  of  land,  &c.  for  a  term  of  ten  years  to 
Mr.  W.  T."  such  paper  not  having  any  signature,  it 
was  held  that  it  was  neither  an  agreement,  nor  evi- 
dence of  it,  and  therefore  that  parol  evidence  might 
« Ramsbottom  be  given  of  the  letting^;  but  where  to  a  similar 
aM  &S.^!  paper,  delivered  to  another  bidder,  the  auctioneer 

subscribed  his  name,  the  court  held  that  the  paper 
was  liable  to  a  stamp  duty,  and  that  no  parol  evi- 
dence could  be  giv^  withoi^t  first  producing  th^ 

l^Wd'IS^  agreement'. 

The  Stamp  Office  having  fixed  upon  different  dies 
to  denote  the  different  denominations  of  stamps,  no 
other  but  that  appointed  for  the  instrument  which  is 
to  be  produced  in  evidence,  will  be  sufficient  to  give 

*  Robinson  v.  *^  validity.  An  agreement  stamp  will  not  do  for  a 
Dnrbrougb,      deed^  or  lease  though  not  under  seal  ^,  though  of 

•  ^G^  ^^^  ^**"®"  ^^^  ^^  statute  37  Geo.  3,  c.  146,  in* 
title  dem.  Ean  ^truments  on  stamps  of  different  denominations,  but 
wicke  V.  Way,  of  greater  or  equal  value  than  the  proper  stamp,  may, 
Vide  uobt '^^  on  payment  of  the  duty,  and  5/.  penalty,  1^  ^tamped 
.(«43J«  with  the  proper  stamp. 

Instruments 
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'   lOBtrumetitB  unstamped,  or  on  stamps  6f  less    Ch.II.s.  i. 
yalue,  may  be  stamped  on  payment  of  the  duty,  and     SMuieaf 
10 /.  penalty  for  each  skin;  and  if  written  on  un-  ' 


stamped  paper,  and  it  shall  appear  to  the  cpmmis-  r  <y\o  ^ 
sioners  by  oath  or  affirmation,  that  it  was  so  written 
by  accident,  inadvertency,  urgent  necessity,  or  una- 
voidable drcumstances,  and  without  intention  of 
fraud ;  the  commissioners  are  authorized,  within  sixty 
days  after  the  making  of  the  instrument,  to  remit  tho 
penalty,  or  such  part  as  they  may  deem  proper  (b). 

Bills  of  exchange  and  promissory  notes  are  ex* 
cepted  from  the  operation  of  these  clau^s,  being 
{HTovided  for  in  a  manner  of  which  I  shall  hereafter 
take  notice. 

By  the  rules  of  the  common  law  every  contract 
might  be  proved  by  parol  evidence;  but  by  the 
statute  29  Car*  2,  c.  3,  commonly  called  the  statute 
of  Frauds,  it  is  enacted.  That  no  action  shall  be 
brought  whereby, 

1.  To  charge  any  executor  Or  administrator,  upon  Sect.  4. 
any  special  promise,  to  answer  damages  out  of  his 
.ownestatCk 

2.  Or  to  charge  the  defendant  to  answer  for  the 
debt,  default,  or  miscarriage  of  another* 

3.  Or  \o  charge  any  person  upon  any  agreement 
made  in  consideration  of  marriage* 

4.  Or  upon  any  contract  for  the  sale  of  lands,  tene- 
ments, hereditaments,  or  any  interest  in  or  concem- 
ii^  the  same. 

'5*  Or  upon  any  agreement  that  is  not  to  be  per-     [  211  ] 
formed  within  one  year  firom  the  making  thereof, 
unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandom  or  note  thereof, 
•hall  be  in  writing,  signed  by  the  party  to  be  charged 

(b)  The  Stat  44  Geo.  3,  c.  98,  s.  24,  grants  a  similar  indul- 
j^ence  in  case  the  instrament  be  brdugnt  to  the  office  within 
twehremoochs.  • 

therewith, 


PjtrtXL      tfaere\KriCh»  or  by  some  0ihetfwmi  by  Ilim  tb^e* 
*J*J^     imtD  lawfiilly  authoriaML 
And  finther,  That  no  obntract  for  Hhe  tale  of  any 


Seet.  17.         gooda^  waresy  and  meichixidizesy  for  the  price  of  lol* 

ateitiofgj,  or  upwarda,  abali  be  allo^nsd  to  be  good,  ex-- 
oapt  the  buyer  ahall  accept  partof  tbegoodi)  ao  aold 
and  actwaily  iwMwe  the  aame ;  or  give  eomethiiig  in 
eameiti  to  bind  the  bargain,  or  in  part;  of  f9j0Mt% 
or  that  some  note  or  nMemorandmn,  in  writingt  of  the 
said  &r»^i;«jit,  be  made  and  signed  fay  tikepartiea  to  be 
charged  by  rndti  eoniraet,  or  their  agenta  tfaereaato 
kmfttUy  aiitirariaed. 

l!be  irst  pvotiiion  of  thia  litatnte  aa  to  elseteton^ 

&c.  is  BO  plain,  that  no  serious  question  bas  ever^ 

aiiste,  i^or  pmbably  ev«r  wSl  arilse,  on  the  [eonetruc^ 

tjon  of  %:  but  ivhat  ahall  be  deenied  a  promise  for 

the  debt  of  aaother,  bas  often  been  the  enhject  of 

Mnltfo^niy* 

£  212  ]         The  general  question  in  all  these  4saaea  is,  Wbodicr 

Ihe  person,  for  whom  A^  proaoise  is  said  to  fanye 

been  made,  was  emr  hable?  for  if  he  were,  asd  tl» 

promise  of  the  defendant  is  collateral, to  and  iaaid  of 

Ids  credit,  and  n^t  a  dimt  proiaiae  to  be  answerable 

1 B.  N.  P.  a8i.  in  the  first  inatance,  it  is  void' ;  whether  made  be- 

^^^1^1^^'        fore  or  afterthe  delivery  of  the  goods,  or  perform- 

Rq>.8o.'         <^<^  o^  ^^  ^^^  benefit,  for  die  eaetiafarilaim  of 

isliicb  it'is  intended  asa  seearity^ 

-    iliiiB^  if  one  man  iBquBBt  ancidier  to  «^ 

to  a  third  person,  saying,  if  he  does  jsot  pay  you  I 

*Jonciv.         itHi*;  I  i^bebound  for  tfaepaymeni  of  ^mopey 

^  TOper,  owp.  ng  ^  i^g  BboL  or  i,ooo/« ' ;  or  ciher  words,  s^giisfy- 

•Anderaonv.    ingthat  he  doesnotconsiderhimaelfaa  the  principal 

Hayman,  1 H.  .defatoi^  the  promiae  will  not  bind  him,  onless  rednoed 

Black,  lao.      ^^^  irriting ;  and  although  the  promtae  be  to  pay  the 

debt  of  another,  and  also  to  do  something  else,  still 
^Chater©.       npactio&ismainteinable'On  it^:  bntif  it  plainly  ap- 

Rep.^K        P^^^  ^^^  ^^  person  promising  intended  that  b^  for 

whose 
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ifhut  tise  the  aiticlet  weto  Aupj^lied  Bhould  never    Clwll,*.  i. 
be  charged  with  them  by  iJie  perBon  of  whom  they      Su^fft^  ^ 
were  bongfati  and  the  creditor  aeTer  considered  euch       ^"'^' 
tUripersonas  his  debtor^aparol  promise  ia  bindings         ' 
for  there  is  no  debt^  defiiult^  or  mboiarnage  an  the 
hnd  peteoiL 

In  theee  caaea  \k  will  often  be  very  important  to 
aeto  tb  whom  credit  waa  otig;inaUy  flven  I^  the  seller 
tf  die  gooda  2  aad  tfioag^  his  booka>  or  the  bill  of 
pBred%  canadt  be  avidanoe  for  him>  yet  if  ha 
originafly  chaxgedithe  third  peiaen^&at  will  be  strong 
evidenoe  a^piiiist  him :  WlMsre  (ftie  booka  are  in  poa<  [^  213  ]  , 
of  the  pkinlili^  notice  ^hoidd  be  given  to 
to  prodwoe  tham,  that  they  nay  be  read  on  the 
partiof  die  defeadant^.  or  parol  avidenca  given  of  their 
contents,  if  he  is  not  made  debtor  in  theiti. 

On  a  praobise  to  be  anawaraUe  to  ^  for  any  goods 
ke  had  or  might  aapply  B^  with,  to  the  amount  of 
too  /.  ihe  Oeutt  of  King's  Beai^h  held  that  the  per- 
aanmakiag  it  ffemained  liable  till  he  gave  notice  that 
Im  wanU  ha  ao  h>ng)er  aaswerable|y  although  goods 
io  the  spedfied  amount  had  bean  delivered  and  paid  >Merie«. 
for';  but  where  the  promise  waa  to  guarantee  the  ^^r^^^ 
yqfiaent  to  the  extent  of  Qol.  at  yiartearly  payments,  Maaoaa. 
Ufl  two  vionthsj  for  goods  to  be  purchasedp  it  waa  P^chu^plki 
detormined  aot  to  be  a  continuing  guarantee  * ;  and  if  t]^li«ii^ 
thepnonfiiiie  be  to  gaaimntee  a  bill  for  a  given  amonnl^  v.  Havdoa, 
die  party  will  not  be  liable  to  that  extent  on  a  bill  3.R>&^m. 
givien  for  a  larger  sum  K  a*SS*  *' 

If  an  agent  1m^  goods  aA  an  auction,  and  do  not  a  TaMa^aoa 


his  principal  ^;  or  an  auctioneer  employed  to  ^  Simon  v. 
sell  goods  by  tto  creditors  of  the  owner,  when  the  5^bJ^*uhi 
iandlard  entem  to  distrain,  promise^  in  oonsideraMon  « s^^^iij^  ^/ 
of  hiis  desisting  to  pay  the  rent^;  or  a  third  person,  Leaper,  lb. 
in  ocmaidaration  of  the  holder  of  ai^  commodity,  on  .  J^ 
wihich  he  haa  a  liaa»  delivering  it  up,  pecuniae  to  pay  Aai^rt^^ 
the  value  ^;  in  all  these  cases  no  written  memoian-  a  East,  325- 

dum 


^^4  AftSUIft>8tT« 

Piui  II.      dufai  is  necessary ;  for,  in  the  first  case,  no  credit  at  dl 

Sudute  of     was  eyer  given  to  the  third  person ;  and^  in  the  others, 

there  is  an  entire  new  consideration,  detrimental  to 


the  plaintiff,  and  moving  from  him  to  the  defeadai^ 
and  on  which  the  third  person  could  not  be  sued. 
Again,  whenever  a  person  is  under  a  moral  obliga- 
tion to  make  satisfaction  for  a  benefit  which  another 
has  actufaUy  received,'  and  he  promises  to  pay  it,  the 
promise  is  binding  upon  him,  thoug^  not  reduced 
into  writing :  as  when  a  pauper  is  taken  ill,  and  an 
apothecary  sent  for  without  the  knowledge  of  the  over- 
I  ^i^tson  V.      seers,  who  attends  lind  cures  her,  and  the  overseers 
Turner  aiid      promise  to  pay  his  bill,  this  promise  is  binding  upon 
n!  R  ^1 .       ^em ' ;  and  even  if  one  of  the  overseers  cwtfy,  who  lias 

*  S.  C.  Bill.  ^®  taanagement  of  the  poor,  make  the  promise,  both 
N.  P.  139.       overseers  are  liable  *. 

[  214  J  Cbses  where  no  debt  was  due  from  the  ihird  per- 
son, and  where  there  was  no  default  or  miscarriage 
by  him,  as  actions  of  tart,  trespass,  or  the  like,  are 
not  within  the  statute;  and  if  in  such  case  a  third 
person  verbally  promise  to  pay  the  plaintiff  a  sum 
'R6adv.Na8b   ^^  money,  in  consideration  of  his  withdrawing  the 

I  Wile.  305.      record,  it  will  be  binding ».    • 

^  Crosby  V.  The  sale  of  standing  grass  ^,  or  growing  turnips^  ^ 

6]E**r^'  has  been  held  to  be  within  the  statute,  as  conveying 
t  Entmenon  ^^  interest  in  the  land,  (though  a  different  decisioa 
V.  HmUs,  had  formerly  taken  place  as  to  the  sale  of  standing 
?V'T"n  1  "tioiber^;)  but  where  potatoes  were  completely 
N.P.  aSa/.^S^o^i^^i  ^^d  ^^  contract  was  that  the  purchaser 
iLordRajrm.  ahduld  get  them  and  take  them  away  immediately, 
,  n ' .  the  court  considei^ed  them  as  a  mere  chattel,  and  that 

▼Parker©.  ,        -  .  -         — 

Stmilaiid,  therefore  no  wntten  contract  was  necessary. 

II  East,  36a.  That  part  of  the  clause  which  makes  void  parol 

*  Philpot  V.  promises,  in  consideration  of  marriage,  was  at  one 
6s*     '  ^  ^^^^  thought  to  affect  mutual  promises  to  marry  *^ 

but,  by  later  decisions,  it  has  been  held  to  extend 
only  to  those  cases  where  a  father  or  other  person 

n  -    .     ,  /    .         promises 


^'^Kf  J     r    '    '       ^    *  ^r  %      ,  i  *  ft .  f 


I       % 
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promifleB  to  pay  a  stun  of  money  by  way  of  portion  Ch.  II.  ■.  i. 

to  the  person  manried '.                            ,  ^vl^Ii^ 

The  next  provision  requiring  a  memorandum  in  . 


writings  where  the  contract  is  not  to  be  performed  i  Cork  v. 

within  a  year,,  does  not  appear  to  afford  much  room  Baker, 

for  dqubt  or  discussion ;  the  obvious  intention  of  ^   ^^'  ^' 

the  .legislature  was,  that  those  agreements  which 

wrere,  in  €tU  events,  to  remain  unperformed, .  or .  not 

fidly  completed  for  a  year  together,  should  rest  upon 

some  better,  evidence  than  the  frail  memory  of  man, 

and  sach  qases  will  joot  be  taken  out  of  the  statute, 

though  the  contract  has  been  in  fact  partly  per-  ,  y. .  n^  ^  ii 

formed  within  that  time  *.    But  where  it  is  from  the  v.  Dnimmood, 

nature  of  the  promise  itself,  uncertain  whether  it  will  *  ^  ^"^  ^^' 

be  performed  within  a  year  or  not,  it  has  been  held      [  2^6  ] 

not  to  be. within  the  statute,  though  the  contingency 

does  not  in  fact  happen  till  after  that  time;  and  .  . 

•        /.■.«  '^'^    .  «  '  Anonymous, 

therefore,  if  a  man  promise  to  pay  a  sum  of  money   i  Salk.  2»g. 
when  a. ship  arrives',  or  when  he  shall  be  married  S  *  Case  cited  in. 
or  to  leave  it  at  his  deaths,  these  promises,  if  founded  f^'  ^'  ^' 
on  gdod  consideration,  are  binding,  though  not  in  Emblen, 

writil^-:  3Bar.  13178. 

The  seventeenth  clause,  viz.,  that  relating  to  the 
sale  of  goods  of  the  value  of  loL  and  upwards,  has 
given  rise  to  the  most  discussion,  and  some  contra- 
dictory cases  are  to  be  found  upon  it .  There.seems    . 
to  he  no  reason  for  confining  this  clause  to  contracts 
tO'be  performed  immediately,  and  excluding  exe- 
ciftory; contracts  from  the  operation  of  it;  yet  such 
a  construction  at  one  time  prevailed  in  Westminster*' 
Hall;  and  if  the  thing  sold  were  to  be  delivered  at  a 
distant  time,  it  was  held  not  to  be  within  the  statute^,  *  Vide  Simoir 
But^.by  a  modem  decision  7,  this  distinction  has  been  ^  N.^aio. 
oyerruted,  and  this  clause  of  the  statute  is  now  held  3  Bur.  1931. 
to  extend  to  all  contracts  for  the  sale  of  goods  of  the  ^Rondenu^. 
value  of  10/.  or  upwards,  whether  they  are  to  be   Black.  63. 
delivered  immediately,  or  at  a  future  time.    It  is 

Q  still 
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IHirtll. 

"StatiUe  of 
'  Frauds. 


'  Towers  u. 
Osborne, 
1  Stfa.  50(5. 
See  also 
Groves  v, 
Buck,3M.&3. 
178. 

[216] 
*  Clayton  v. 
Andrews, 
4Bur.  aioi. 


*  Alexander 
V.  Comber^ 
1  H.  Biac.  90, 


*  Vide  cases 
cited  in  Ron- 
deau V.  Wyatty 
and  1  Fonbl. 
Treat.  £q.  168. 

f 'QandttUi 

V.  WjfBtty 

ilbijnnica. 
GriMs 
•-Youjpg, 
19£as^^3. 


ASSUMFtlT. 

Still  held^  tbat  where  work  in  to  be  donc^  as  where  m 
chariot  is  to  be  built  %  this,  not  being  a  mere  con«* 
tract  of  sale,  but,  in  some  degree,  founded  upon  ihe 
woilc  and  htbour  to  be  performed,  is  not  widim  the 
statute. 

Anotlier  case  was  also  determined  before  that  of 
Rondeau  r.  Wyatt,  in  which  it  was  held,  that  where 
an  agreement  was  to  seSI  com  l^  measmre,  whieli 
was  unthrashed  at  the  time  of  the  agreement,  k  was 
not  within  the  statute^.  Lord  Lougkb&rtmgh,  in  4e^ 
livering  his  judgment  on  the  <^€lse  of  Rendeau  ▼• 
Wyatt,  distmguisbes  this  case  from  the  one  then 
before  the  court,  by  obserring  that  some  woric  was 
to  be  done  to  the  com;  but  he  admits  this  to  be 
a  Tery  nice  distinction,  and  it  must  be  ol^serred, 
&at  at  the  time  this  case  was  determined,  die  general 
received  opinion  was,  that  all  executory  contracts 
were  excluded  from  Ae  operation  of  Ae  statute; 
and  the  case  appears  to  have  been  principally 
decrded  on  this  ground. 

In  cas'es  which  are  withm  the  operation  of  the  sta* 
tute,  and  where  the  terms  of  it  are  not  complied  witli, 
the  contract,  while  it  remains  unexecuted,  is  void 
altogether';  neither  the  buyer  nor  the  sdler  can 
enforce  the  perfbnnance  of  rt:  and  eren  rf  confessed 
in  an  answer  to  a  bill  in  equity,  sttU  ifAe  statute  be 
insisted  upon,  that  court,  it  should  seem,  from  the 
majority  of  the  cases  ^,  wiH  not  decree  a  perform* 
ance ;  and  it  is  settled  that  no  action  at  law  can  be 
maintained  on  such  admission^;  but  where  the 
agreement  has  been  executed^  the  statute  does  not 
apply ;  and  therefore  where  a  tenant  agreed  with  his 
landlord,  that  if  he  would  accept  another  person  as 
tenant  in  his  place,  he  would  pay  him  40/.  out  of 
100/.  which  lie  was  to  receive  from  such  person 
for  die  good-will,  and  in  feet  received  die  100/.  from 
him,  he  being  cognizant  of  the  agreement,  the  ootirt 

held 
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lield  that  the  40/.  might  be  refiovestd*  by  the  land-  Cb.  11.  s.  1. 

lord  as  pianey  hftd  and  received  to  bis  use.  St^^uU  ef 
The  weighing  off  goods  in  the  presence  of  the         *^""^^ 


biker's  senrwt  has  been  held  a  sufficient  delivery 
viritbin  the  I7tb.  clause  %ajQid  where  4*  bought  a  >  Simon  t>. 
stock  q(  hay  standing  in  J5,'s  yard,  and  afterwards  ^^^^^''  "*" 
aold  a  part  of  it  tp  C,  who  took  such  part ;  thi9  was 
Md  9uffioimt  o¥ide«fie  of  the  delivery  to  4*  to  take 
the  case  put  of  the  statute  *•    So  wh^r^  gooda  are  *  Chaplin 
ponderous,  a»d  nol  easily  moved,  the  delivevy  of  tha  1  Eas^^a. 
k^  of  a  wwehouM  where  they  are  will  be  sufficient',      f  ^17  j  * 
And  if  a  man,  carrying  on  the  distii^ct  business  of  a  '  *^  ^^  ^^ 
livery  stable  keeper  and  dealer  in  horses,  remove  a 
home  which  he  haa  spld,  to  the  atables  kept  for 
Uvery  horses,  on  the  puireheaer  desiring  him  to  keep 
him  ^  livery^  this  also  ha^  be^n  deemed  sufficient^.  *  ^moiy  9. 
AgHU>.wherie the ga»4«.»re lying «t a <ii«t»nt place «  f^^at.^. 
the  isnstody  of  a  i(Uvd  person,  ^nd  the  seller  writes  a 
no^  to  aii^h  third  pessoo,  desiiing  him  to  deliver  Aem 
to  <^  bnyar,  ^  ala<^  is  auficient  evidence  of  ».do- 
4iv^  iQ  him  to  (snabW  l»m  to  maintain  aii  aotion 
/igaiqat  the  a^ljar,  if  )vs  a^irwards  reiv<die  thai 
oi4er.^»    It  pctfktt^i^  )^t  how  small  the  quantity  dee  •  Searl^^ 
linM»d  is,  if  it  be  coi^idared  by  the  parties  as  paiik  w^^^'  "^^^ 
isf  ikhe  thi«g  Asld.    Thus,  ^ere  spgars,  while  wdiar 
JLoefc  in  the  king^s  waxiehoiuse,  were  advertis^  ftur 
ifl)e»  and  after  iboy  were  weighed  a  sample  of  half 
ft  pAuad  meigfat  was  taken  fcom  each  hogshead, 
^wbffih  samplf  was  prodncad  at  the  sale,  mA  de^ 
iil^eiied  to  and  accepted  by  the  purchaser,  as  part  of 
his  purchase,  to  make  up  the  quantity  iviArkad  as 
wfA^ttA  At  the  lung's  beam,  this  also  was  held  to  be 
fL  au^cient  dalivery  ^,    3at  to  make  a  delivery  of  '  Hinde  v. 
|)Mrt  of  the  gooda  within  tha  act,  it  mnst  appear  AaJt  ^^^S^, 
mhMt  WHS  daliv^rad  was  oonaiderad  hy  tha  par  ties  to 
lia  pa^t  of  the  tinng  sfMi  §^  thei^ore  a  deUvany 
pf  n,  swip)^  9f  fiom,  vfkm  i>t  ^peeved  that  auoh 
4ftmple  w^  no.t  consAdfrad  ^  part  of  the  com  sold^ 

Q  2  Was 


Pkrtll. 

Statute  9f 
F^raudsl 

*  Cooper 
V.  Elton, 
7  T.  Rep.  14. 


«Howe 
V.  Palmer, 
3B.&A.  331. 


»Vide7East, 
558. 

*  Simoov. 
Motivoty  abi 
supn. 

*  Stansfield 
V.  JohRflon, 
i£tp.Cas.ibi. 

•Walkers. 
Constable,     , 
lBos.&ruU 
306.    Buck- 
master  V. 
Harrop,  2  Ves. 
jun.  344^ 

'  Coles  V. 
Trecothick, 
9  Ves.  jun. 

349- 

*  Emmerson 
V,  Ileelis, 

a  Taant.  38. 


i  «l8  ]" 

*  Bird  V. 

Blosse, 

3  Vent..  361. 

Moore  9^  Hart, 

1  Vera.  1 10. 


wM  held  not  to  take  the  case  out  of  the  statute'. 
In  all  the  above  cases  the  purchaser  had  done  some 
act  m^BLnifesting  his  intention  of  accepting  the  thing 
sold;  but  where  a  sale  of  tares,  part  of  the  vendor's 
stock  remaining  at  hoACi  took  place  at  a  public 
market,  which  it  was  agreed  should  remain  in  the 
vendor's  possession  trll  called  for,  and  the  i^;ent  of 
the  vendor  in  his  return  home  measured  out  the 
ifuantity  agreed  for  and  put  them  apart  for  die  pur- 
chaser, this  was  holden  to  be  no  delivery^. 

One  other  observation  only  remains  to  be  made 
on  this  statute,  and  that  is,  as  to '  what  shall  be 
deemed  a  sufficient  note  or  memorandam  in  writing : 
As  to  this  it  has  been  held,  that  sales  tyf  goods  at  an 
auction  are  not  within  the  statute,  for  that  the  entry 
of  the  buyer's  name,  8cc.  by  the  auctioneer ),  is  a 
sufficient  memorandum  of  the  contract,  and  that  he 
is  the  figent  of  both  parties  authorized  to  make  it^. 

But  in  the  case  of  a  sale  of  lands  ^  by  auctioui  or 
otherwise,  the  contract  is  not  binding,  unleds  signed 
by  the  parties  themselves^  or  their  agents  spectally 
authorized  for  tliat  purpose  ^»  which,  it  has  been  said, 
a  mere  auctioneer  employed  by  the -seller  could  not 
be ;  but  in  a  subsequent  case,  Lord  Eldon  expressed 
a  doubt  on  this  point  f ;  and  the  Court  of  Common 
Pleas,  after  time  taken  to  consider  of  the  queslton^ 
held,  that  a  person  by  bidding  aloud  constituted  the 
auctioneer  his  agent,  to  write  his  name  down  as.  the 
purchaser,  and  thereby  make  a  contract  in  his  bdraJf ; 
so  that  it  is  now  settled  that  the  agent  tieed  not  be 
authorized  in  writing  '. 

No  particular  form  is  required,  it  is  sufficient  that 

a*  note  of  the  agreement  is  made  in  writing;  tfnd 

therefore  if,  on  the  treaty  of  marriage  with  tlie 

daughter  of  a  man,  he  write  a  lettei^  wherein  he  says 

he  will  give  her  such  a  sum  of  money  as  her  poi^ 

iion9;  or  a  mother,  who  has  agreed  to  give  a  sum  of 

money  as  a  portion  with  her  daughter,-sign)  as>a  nii" 

nesSf 
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fte8$,  articles  made  with  her  apprqbation  for  settUng    Ch.  n.  s.  i. 

it ":  either  of  these  acts  is  suificient  to  bind  them:      Statute^ 

and  if  the  seller  of  goods  above  the  yalu^  of  loL  de-         ^^""^^^ 

liver  to  the  buyer  a  printed  bill  of  parcels,  ''  Mr.  A.  liVellsford 

bought  of  B.  &c/'  this  is  a -sufficient  signature  by  ^'S^^^'r^ 

him.  thoucrh  he  does  not  tmie  his  name  \  •  c    j 

But  a  memo«ndum  made  by  the  buyer's  clerk  in  ^ST 

his  book. as  follows,  viz.  *'  Bought  of  Tl^.  P. ^o  aBo8.&Piil, 

.  338, 

puncheons    of  treacle,   37 «.  to    be    delivered    by  Schneider 

10  Dec."  and  signed  by  the  seller,  is  not  sufficient  v.Norris, 
to  bind  him,  because  it  does  not  appear  by  the  3  p       '      ' 
memorandum  to  whom  the  treacle  was  sold';  and  'champiim 
fpr  a  like  reason  where  a  printed  prospectus  was  de-  ^-  Plummer, 
livered  out  for  a  set  of  prints  descriptive  of  scenes  N.Rep.  252. 
ia  the  plays  of  Shakespear,  and  a  book  was  opened  io- 
titttled  '' Shakespear's  subscribers,  their  signatures  V'  *^y^^^' 
in  Which  the  defendant  signed  his  name,  but  which  n  £^^^^4^. 
book  did  not  refer  to  the  prospectus,  it  was  held  the 
signature  in  the  book  was  not  sufficient  to  take  the 
case  out  of  the  statute. 

So  the  circumstance  of  the  defendant  writing  a 
letter  to  the  plaintiff,  stating  that  the  article  sent  was 
not  worth  above  so  much,  and  therefore  returning  it 
to  him  ^,  does  not  amount  either  to  a  note  in  writing  •  Kent  v,  Hu9« 
or  an  acceptance  of  the  goods,  so  as  to  take  the'  J[  p^^*^^?^** 
casci  oi^t  of  the  statute. 

Another  case  also  lately  occurred,  where,  the  plain-  Cooper «. 
tiff's  rider,  calling  on  the  defendant,  entered  in  his  ^fj^^  103. 
order-book  these  words,  viz. ''  19  Feb.  1811.  Of  John 
Smith,  64/.  (alluding  to  money  then  paid  by  the  de- 
fendant) ;  Do.  40  of  3. 58/''  which  was  explained  to 
mean  that  the  defendant  had  ordered  forty  sacks 
of  flour,  called  thirds,  at  58  s.  a  sack.  This  was 
not  signed  by  the  defendant,  though  read  to  him 
by  the  rider,  and  therefore  the  contract  was  held  to 
be  vpid. 

:    But  in  a  subsequent  case,  where  an  attorney  wrote  Batem^ 
a  letter  to  another  attorney  in  these  terms,  viz.  ^*  The  ^-  Philiip# 

Q  3  '  bearer, 
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Shht  II.   '  h^t^t,  U.  W:  has  ft  sum  6f  nlon^y  to  receive  frbm 

^^^^^,    ^  client  of  inine  sbtne  day  next  week,  kiid  1  trust 

'       you  "Will  give  him'  indulgence  till  that  day,  when 

I  undertalce  to  see  you  paid  ;**  was  held  to  bcr  isilffl- 

clent^  though  it  was  objected  on  the  behalf  of  the 

defendant^  that  neither  the  sum  nor  4hd  person  to 

Whom  due  Wto  mentioned ;  and  that  if  paM  etidehce 

were  ddmitted^  the  plaintiff's  attorney  might  £tpply 

this  letter  to  a  debt  due  to  himself^  ot  Any  totfaet 

persoUi  from  D.  W.  and  to  any  amount. 

It  w^  a  few  years  since  determined^  that  ih  casds 

'    falling  within  the  4th  sectioh  of  this  act,  both  the 

consideration  atld  the  promise  must  be  set  down 

in  writing,  and  sig;ned  by  the  party  to  be  <ihafg«d 

•  Wain  V.  therewith  *.  This  ddctrine  was  for  some  time  imicA 
sEttBtl^V.  doubted  by  tke  ^profession,  and  flie  present  LoM 
9  Ei  iHute  Chancellor  expressed  hjs  dissent  from  it  in  tWb 
Minet,  uVes.  cases  * ;  and  iti  several  other  cases  the  judges  have 
^'parte  Gor-  studiously  avoided  giting  an  opinion  upon  it :  but 
dam,  15  Ve8.  three  cases '  have  lately  occuited  in  the  Couttft  of 
^'  fixchequer,  King^s  Bencb,  and  CommoA  Pleafs,  in 
J^^'iT"*^  Which  the  judges  of  those  courts  nnanimotirfy'^6tt-i 
Revnolds)  firmed  it.  But  in  the  case  mehtioned  in  the  1  fth 
»0*d^f^^'  clause,  it  i^  sufficient  if  the  note  liighed  by  the  per-^ 
FetLLbW  '  8on  to  be  charged  with  it  State  the  promise^  the 
Merc,  of  consideration  need  not  be  mentioned^.  Andmttie 
Guaci  36.        ^^j^^^  ^^^  1^  j^  ^^^  hece^sary  that  thei^  «ht)Uld  be 

^^gj^g*'*  aH  undertaking  on  the  patt  of  the  seller  to  deliver 
6  East,  307.    ttie  goods  \  therefore  a  pap^  in  these  Words,  *»  I  gttfc-* 

*  Stadt  w.  Lill,   rtifttee  thfe  payment  of  any  goods  wMcb  At  iAMitt 

1  Camp.  343/   deliver  to  JBt.**  is  sufficient^. 
9  East,  348. 

EiMdence  in  Actions  xm  Bilk  cf  Exchange  /and 

Promisa^  Notes* 

On  BUU  of        ANbtHifcR  contract,  which,  by  th«  custom  ef  tii&^ 
BtchangCjifc.   chants,  and  the  recognition  of  it  by  our  courts  at4 
the  legislature,  must  be  in  writing,  is  thAt  by  bills 
of  excbdnge  and  f)rotoibsory  titlt^s. 

It 
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li  is  iK^t  the  inteatkMl  of  thU  w6rM  tO'  enUtt  into    cb.  It.  s.  1. 
the  t4iole  ktw  rdftting  to  tbede,  or  any  other  ook«     On  BOUtf 
tracts.     In  rto  oature  it  ia  eonfioed  to  the  proof  ^'^^^^'^y^' 
required  in  an  action  on  them ;  but  the  legisktun 
lulling  imposed  certain  stamp  duties  upon  tbem,  the 
want  of  vhich  renders  them  of  no  avail,  it  laay  be 
proper  here  to  mention  that  in  this  case,  as  in  the 
othNB)  it  is  necessary  to  see  that  a  proper  stamp  is     [  219  1 
hnpfessed;  one  of  the  same,  or  greater  value,  but  of 
another  denotjoination,  will  not  be  sufficient';  but  'Farrv.Pnce^ 
tbe  lagblatiure  *  luu  provided  that,  in  such  case,  the  \  ?**^'  ^'  ^^^' 
coimnissionera  of  stamps  may  order  a  proper  stasdp  ^  ^.  3^ 
to  be  impressed  on  payment  <^  the  duty,  arid  409.  in  c.  136,8. 4  &5. 
case  the  bill,  8u%  shell  be  produced  to  them  be^ 
fere  due  $  bat  if  not  produced  till  afterwards,  then  d; 
mwf  be  stamped^  on  payment  of  the  duty  and  10  /• 

In  eases,  faoweiver,  where  a  bin  or  note  iatiot  pro*-  Alves  v. 
periy  stEunped,  the  plainJsff  may,  if  he  has  evid^e  ?J^p[  ^^^ 
of  tbe  consideration  passing  ih>m  him  to  the  de-  Xy te  v,  Jones, 
lendant;  and  counts  in  bis  declaration  adapted  to  iL  J^  1  East, 
asm  the  case  of  goods  ^oid,  money  len^  &c.  gire 

(c])  Several  cases  have  lately  occurred  on  this  subject,  some  at 
mi  JVttt^  where  a  question  oepcsidiiig  on  severtd  acts  of  pariia- 
ment  could  aot  be  ver^  acowialefar  considered;  va^  others  in 
Bank,  where  the  different  statutes  have  been  referred  ta  and  dis- 
cussed. I  shall  oidj  refibr  to  those  of  the  latter  description.  In 
th«  cas^of  Jurr  r^  2tke^  I  B«st,  §9^  dti^  ab^ve,  Uie  court  held 
that  a  promissory  note  for  25/.  5«.  written  upon  a  9<i.  stamp, 
([being  the  stamp  hnposed  by  31  Geo.  3,  c.  35,  on  notes  not  exceed- 
aig  ^1)  iosttad  ot  «a  6  a.  stamp  (Mng  that  rsqoirsd  bnr  stat. 

?!  Gea  3,  a  0(V  on  not^s  not  excetding  30  /.)  was  void.  But  in 
ayhr  V.  Hague,  d  East,  414,  it  was  determined  that  a  promissory 
note  for  45/.  which  by  lav  reqnired  a  stamp  of  1 1. 6d.  composed 
of  three  diffirent  soms  af^Ucable  to  three  different  funds,  under 
three  acts  of  parliament,  boing  written  on  a  a«.  stamp,  composed 
of  thrB6  diibrait  snsss  appKonUe  to  the  mme  fmuU,  though  in 
kirger  proportions  to  each  tiWD  was  Fequirec],  such  note  was  gqod. 
In  the  last  ca^e,  the  note  was  drawn  since  the  37  Gep«  3>  hut  \t 
has  been  very  lately  detertnlnod  that  a  note  drawn  he^iee  that 
emaZA  upeo  areosiviF  i^mp  of  aeual  valuc^  is  not  good.  Cka9^ 
herkdn  v.  Porter^  1  Bos.  &  Pul.  W.  R.  30. 

-  Nate.  By  statute  44  Geo.  3,  c.  9$,  all  former  stamp  duties  ave 
repealed  after  loth  Oct.  1804,  and  new  ones  imposed,  as  was  ag^in 
done  by  55  Geo.  3,  c.  184. 

Q  4  evidence 
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evidence  of  tkai  conaideialion,  and  recorer  on  tkose 
co«nU;  for  though  the  instrument  is  Toid,  the  law 
implies  a  promise  to  pay  the  money  due  on  the 
consideration. 

The  first  and  most  simple  case  is  that  of  an  mctim 
by  the  payee,  against  the  maker  of  a  no/e,  or  acceptor 
of  a  bill  ff,  exchange.  In  this  case  the  only  proof  ne- 
cessary is,  that  the  name  subscribed  to  the  note,  or 
acceptance  of  the  bill,  is  the  hand*writing  of  the 
defendant,  or  that  of  some  person  specially  autho- 
rized, or  usually  entrusted  by  him,  to  sign  such  in- 
ste'ttments,  or  if  in  the  case  of  a  bili  the.  acceptance 
were  verbal,  the  circomatances  under  which  it  was 
made.  By  accepting  the  Ull,  with  sight  of  it,  the 
hand-writing  of  the  drawer  is  admitted,  and  there- 
fore need  not  be  proved;  but  if  the  bill  were  never 
shown  to  the  acceptor,  the  iiand-^writing  of  the 
drawer  must  be  proved  also.  It  was  long  consid^ed 
as  a  general  rule, subject  to  no  exception,  that  it  was 
not  necessary  ito  prove  any  pres^atment  for  paymeiit» 
\vL  an  action  against  the  maker  of  a  note^  or  the 
acceptor  of  a  bill.  A  practice,  however,  having  been 
adopted  of  late  years,  of  making  notes  payable  at  a 
particular  place,  and  of  accepting  bills  so  payable ; 
several  'cases  came  before  the  different  courts^  and 
not  only  were  some  nice  distinctions  taken,  but.  a 
difference  of  opinion  prevailed  between  the  courts 
upon  the  subject.  At  length  a  case  went  by  writ  of 
error  to  the  House  of  Lords,  where  it  was  solemnly 
decided,  that  if  an  acceptance  be  made  on  a  bill 
payable  at  a  particular  place,  the  plaintiff  in  his  de- 
claration.  must  aver,  and  of  course  prove  on  the 
trial,  a  presentment  for  payment  at  that  place.  The 
like  evidence  would  be  required  in  an  action  against 
the  maker^of  a  note  payable  at  a  particular  place ; 
though  in  some  cases,  prior  to  the  above  decision,  a 
distinction  had  been  taken  between  its  being  made 

so 
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uo  paytUe  in  the  body  of  Ibe  note^  or  by  a  separate    Ch.  IT.  0,  i. 
memOFandum  on  another  part  of  the  paper,  on  wbich     ^  ^•^  ^ 
the  note  was  written  ■•  Bat  though  it  is  necessary  in  '^*^^^^^^' 
these  cases  to  prove  a  presentment  at  the  place  ap-  *  Edwards 
pointed,  yet  it  is  not  incumbent  on  the  holder  to  prove  J'P^a  atx 
that  notice  of  the  refusal  was  given  to  the  acceptor 
whether  the  action  be  against  him  or  against  the 
endorser* ;  for  the  presentment  at  the  place  appointed  «$niiUi «. 
is  a  presentment  for  the  agent  of  the  maker  or  ac-  T^»tch«r, 
ceptor  who  has  appointed  that  place  for  payment,  Tmcberv. 
for  whose  default  he  must  be  answerable  without  Hintoo,  lb. 
farther  notice. 

If  the  action  be  brought  by  an  endoneCj  it  is  alsQ 
required  to  prove  the  hand-writing  of  the  first  en- 
dorser, and  of  the  others  likewise,  if  their  endorse^ 
ments  are  stated  in  the  declaration ;  but  if  not  so 
stated,  the  proof  of  the  first  endorsement  only  is  neces- 
sary '•  This  evidence  is  sufficient  in  common  cases ;  *  Smith  v, 
but  where  a  bill  or  note  has  been  stolen  from  the  real  ^ j^^'  a^ 
^wfier,  or  given  on  a  bad  consideration,  it  will  be       ' 
incumbent  on  the  holder  to  prove  that  he  received  it 
bon&fide  for  a  valuable  consideration  ^ ;  and  this  will  « Peacock  «. 
now  make  the  note  good  in  his  hands,  though  Sj^^'^ 
originally  tainted  with  usury  ^    If  founded  on  the  ^    "**      * 
consideration  of  money  won  at  play^  it  still  con-  Q^i^a^ 
tinues  void  against  the  maker  or  acceptorj^though  in 
the  hands  of  an  innocent  endorsee  ^ ;  but  the  payee  or  *  Bowjer  9. 
drawer  to  whom  it  was  given  for  money  won  by  him,  ^s2|^]"iW 
and  who  endorses  it  to  a  third  person  for  good  con« 
sideration,  cannot,  on  payment  being  refused  by  the 
maker  or  acceptor,  make  the  original  want  of  con- 
sideration a  defence  to  the  action  against  himself  7.     ^  Edwnids  v. 

In  actions  against  the  endorser  his  endorsement  Jc^Ald  ai^ 
must  be  proved,  and  also  that  the  bill  was  presented      [  aai  j 
for  pigment  or  acceptance^  and  refused,  and  that  due 
notice,  was  given  to   the  defendant  of  that  fact; 
:  which  may  be  done  by  proof  that  a  letter  containing 

such 


On  £<^  o^  to  hnh '  i  hni  no  evidence  tati  iiie  givt^n  of  such  letler^ 

£xclumge,ic,  ^itboot  flOFtice  «6  the  defendant  to  produce  it*. 

,  g    dfth  '^  hAnd-writing  of  the  dra#er,  and  cdl  previous 

J[u4gia^  3  U.  endorsers,  being  admitted  by  the  defendant's  endotse- 

Bla.  509.  ment.  need  not  be  proved  ^ 

M^ham  ^®  '^^  evidence,  and  ako  the  defendant^e  hand- 
Peak.*  N.  P.  writing,    must  be  given  in  an  action  ageanst  the 

5  £«p.  Cs9.  In  the  case  of  foreign  bills,  the  non-payment,  8cc. 

»5^  by  the  drawee  can  be  proved  by  no  other  evidence 

Pack  Salkf     *^*^^  ^^^  protest*;  which  protest,  if  made  in  a  foreign 
lay.   Lord      country,  proves  itself  without  further  evidence '. 
CmchiotJi.         ^^  several  partners  draw  a  bill  in  the  name  of  tiie 
Parry,  HMk  upon  one  wfao  is  a  member  of  it,  no  notice  of  th^ 

a  Campb.  i8a.  ^ghoftour  is  necessary,  for  each  must  be  presamed 
Wi^*5  T.  conusant  of  the  acts  of  the  other* ;  and  in  the  ceomion 
Rep.  33$.  t;ase  of  a  bill  drawn  by  A.  on  JS.  where  Ae  drawer 
M9Mo4.a|i$.  ^aid  before  l!he  bilt  became  due  that  it  would  not  be 

« Porthouse  v.  ^^^*  '**  ^**^^W  ^^  ^  Unnecessary  to  give  any  notice 
Parker,  to  him  of  the  Subsequent  dishonour  ^.     So  if  th^ 

t'pT**  ^  tlrawer  have  no  effects  in  the  hands  of  the  drawee  at 
vet^i3  Basi)  *^^  titne,  proof  of  this  ftict  will  excuse  the  want  of 
313-  notice  to  the  drawer  in  the  case  of  an  inland  biD,  Ot 

B^^^**T*  ^'^^  protest  m  a  foreign  one*  ;  though  in  an  actiod 
Rep.  409.  against  the  endonser,  who  has  no  concern  with  the 
» Wilkee  »,  Uccounis  betweeflti  the  drawer  and  acceptor,  the  regu- 
N^^ao  ^^  evidence  must  b6  given 9;  but  even  here  if  thfe 
I  Lundiew.  ^^<3[orser  expressly  promise  to  pay  it  after  its  dis- 
Robenson,  honOUr,  this  is  sufficient  to  charge  him,  whether 
P^ter  r?^*  such  promise  be  made  to  the  plaintiff,  or  any  other 
Ba worth,  person  at  that  time  a  holder  of  the  bill '. 
13  Eafe^4i8»  When  the  draioer  brings  an  action  against  the  ac- 
ptSSS*  *•  ceptor  for  not  paying  the  bill  to  a  third  person',  or  Iris 
I  Wii8.  i^S'  order,  he  must  prove  the  acceptance,  that  the  bill 
was  presented  for  payment,  dishonoured,  and  re- 
turned to  him.    The  bare  production  of  the  bill  with 

a  receipt 
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ll  t^Ai^  endorsed  'oh  the  hktlt  df  H^  iMIl  iioi  b«  ^uf^  Cb.  tl.  •:  i . 
fident,  fbt  {b«  i«  pHnw/«cw  ^ittefece  of  a  pfi^6tt4  ^^f 
by  the  acceptor'.    *  .  •  ■  "^"^^^^  _!, 

*  Scholey 
6/  ilie  Mdence  in  Acli&m  6n  PoHdk  of  AiiuraHa.  p^^N  ^p 

35, 
Another  shnple  cOntrtrct,  i^Mth  i$  alvrnyB  r^-  TolkUtof 

duced  into  writing,  is  a  policy  of  ^UraiSbe.  A»9wr<mce. 

To  support  bis  action  on  thid  iiistitimettt  ihe  plaiti-J     [  222  ] 
tiff  must  prove  the  defendant's  subs€ffip9a6ti,  titid  the 
interest  of  the  plaintiff  ot  other  persons  in  whoSi  the  '    •    \ 

interest  is  stated  to  be.    'Th^ifiterMt  in  the«bip  iday 
be  proved  by  posiedi^ion,  6r  nets  Of  owiielrsbip^  wiih- 
out  the  production  of  the  register*;  and  ind^d  the  'Robertson 
c^ficate  of  registry  ifr  *^eWd«e*  <rf  tlkf  pMitttilP'i  ^^  ^^^^ 
interest  witiioiit  also  jfifOving  t^ii^sfafOtl  ><  Wh^re  th4  4£^73o. 
insurance  is  on  goods,  the  interest  iti  th^kn  had  beM  ^<1«  Put's 
gefteraDy  cCwartd*^  M  proved  hy  p^o4«c*on  ^  all  JSS!^^^' 
th^  tmuftl  da($irt1i^ht«,  such  as  bllh  6(piStc^^  cOftti  ^  Russel  v.  Bo- 

dutflt,  the  bills  6f  ladlfe^  i^ign^  by  the  itUMter,  ejieeii-  J^™'  *  ^'™- 
fyittg  the  goods  tecei'^dd  on  bo*rd,  and  tor  whom  li«  •  pjrie  1,.  An- 
k  td  d^ry  tbedi>  Mfirtdm-houfiie  elMinui^es,  and  (rodi  denon, 
bth^f  pe^ew  «  ttiayb^  tlWught  B^oeMMTf  to  sub*  4  Taunt.  6^. 
fitantiftte  hi«r  ttglft  t6  ^e  pfop^ity; 

The  pl^ititiff  idtmt  ihm  'prove  tiiftt  tile  riitp  Mil«d 
on  her  voyage  \  'at^,  k  o«Mfe  tti^d  be  any  wami»Cy  ift 
the  t>difey,  thu^t  he  hM  <MrttLpU^  with  it;  that  the 
l6^4ipi^il!tied  by  iM«B  of  tiia  ](^€n^  uMilioned  in  tht 
polity^  dtrring  the  oMi««  <>r  the  voyag^^  and  by  the 
mean*  stM«d  k  4he  d^dalatlM.  in  Miei^  of  cq>ttire(t  [  223  ] 
the  proceedings  itt  fbteign  t(r^M  arg  oAm  neeassary. 
Their  effect  we  have  b^dM  bad  oooaaion  to  ooa*- 
sider^.  *Ant«,69. 

In  losses  Wppening  by  ttit  perils  df  thfe  a6as, 
where  every  person  perishes, it  ife  linbossible  to  prove  •Green v. 

^1.^       .      1  1  w.    .1..  ..s^        -j^        Brown,  aStnu 

f h«  aetticil  loiM^.    Iti  tMi  Wfee  prMmnplilre  end^ce  1 1^^^  xieivby 
ift6lldfoteM^;f«b0fttal«lMldlipd^  v.l^PadL. 

in 
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P»r€  IL      in  the  ordinaiy  ooune  of  such  a  yojtige,  she  would 
PoUekiqf     lacfre  arrived  long  since/  is  sufficient  to  raise  a  pre- 
'     sumption  that  she  perished  at  sea. 

No  precise  time  is  fixed  as  evidence  of  a  loss,  and 
indeed  it  must,  in  every  case,  depend  on  the  particular 
circumstances :  but  by  the  practice  among  under* 

Vide  Park,  64.  writers  a  ship  is  considered  as  lost,  if  not  heard  of 

for  six  months  together,  on  a  voyage  within  any 
part  of  Europe ;  or  twelve  months,  if  bound  to  a 
greater  distance. 

P*^J?'??1'      Where  the s  defendant  adjusted  an  account  of  on 

Sitting  after  T.  ft^^i^e  loss,    and  endorsed   the  policy  thus,  viz. 

35  Geo.  3.        <<  Agreed  to  pay  44/.  6<.  6d.  for  pi^cular  average 

on  ti^is  policy,  payable  in  one  monlii/'  aJid  the  under- 
writers afterwards  expressed  doubts  about  the  loss. 
Lord  Kenym  held  that  it  was  incumbent  on  the  plain-i 
tiff  to  prove  that  fact. 

The  defendant  on  the  general  issue  may  avail  him- 
self of  any  circumstance  which  makes  the  policy 
void,  as  frkud  or  misrepresentation,  want  of  interest, 
the  ship  not  being  sea-worthy,  deviation,  non-per- 
formance of  warranties,  tic.    Proof  of  fraud,  or  want 

'^[  224  ]  of  sea*worthiness,  lies  upon  the  defendant;  but  in 
cases  where  such  a  defence  is  esqpected,  it  will,,  of 
course,  be  proper  for  the  plaintiff  to  be  prepared  with 
evidence  to  support  that  part  of  his  case. . 

This  is  the  evidence  ordinarily  required  to  support 
an  action  on  this  instrument  The  profession  being 
already  in  possession  of  iull  instructions  on  this  sub- 
ject, in  the  books  of  Mr.  Justice  Park  and  Mr.  Ser- 
jeant ManhaU,  it  is  quite  unnecessary  to  notice  in  this 
place  the  various  cases  which  may  arise. 

Of  the  Evidence  in  Actions  between  Vendors  and 
Vendees  of  Lands  or  Goods. 

Actum  fy         I'h.b  evidence  in  an  action  founded  on  an  execu- 
Vfmbr,      tory  contxact  for  the  purchase*  of  lands  or  goods,  as 

far 
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far  as  it  is  aflTacled  by  the  staltfte  of  frauds,  has  been    ch.  IT.  §.  i. 

noticed  in  a  former  page;  but  it  will  not  be  im»     Adiamfy 

proper  to  say  something  farther  as  to  the.  other  evi-       Vemior. 

dence  necessary  to  sostain  an  action  on  such  a  con-  ^ 

tract.    The  contract  being  established,  the  jdaihtiff  .      ' 

must  shew  that  he  has  done  every  thing  in  his  power 

to  carry  it  into  execution. ,   He  must,  in  cases  wkere 

lie  was  liie  seller  of  lands,  prove  that  he  has  delivered 

an  abstract  of  his  title  to  the  defendant,  and  have 

the  title  deeds  ready  to  produce,  but  he  will  not  be 

called  on  to  prove  them '.  He  must  then  prove  either  '  Thompton  v. 

that  he  has  prepared  and  tendered  a  conveyance,  ^^|^ '  ^' 

properly  executed,  to  the  defendant,  and  offeced  to 

deliver  it 'to  him,  on  payment  of  the  purchase-money ; 

or  else  that  he  has.  tendered  a  draft  of  a  conveyance 

and  that  the  defendaiiit  .has  absolutely  refused  to  go     [  225  ] 

on  with  his  contract,  and  discharged  the  plaintiff 


from  piroceeding  in  it\    In  the  case  of  goodp  which  'Goodiaon  v.  * 

are  themselves  the  subject  of  deliveiy,  and  where  by  j^^p.^"^. 

the  terras  of  the  contract  they  were  to  be  delivered 

by  the  pbiintiff,  it  must  be  proved  tlutt  they  were 

taken  to  the  place  of  delivery  at  the  appointed  time, 

or  else  that  the  plaintiff  being  ready,  and  offspng  to    .• 

deliver  them,  the  defendant  precluded  the  necessity  . 

•of  a  fonnal  tender  by  a  refusal  befordiand  to  con^ 

pleie  his  omtract  >•  If  they  were  to  be  fetched  away  sGlaaebrookv. 

by  the  defendant,  it  must  be  shown  that  the  plaintiff  T^^^^^^^^ita 

vsas  ready  to  have  deuvered  them  at  the  time,  but  Joom  9.  BeA'* 

that  the  defendant  did  not  come  or  send  foe  them*      ^  ^ougi* 

The  defendant  may  avoid  the  contract  by  showing 

that,  the-  plaintiff  was  not  able  to  fulfil  it  on  his  part, 

or  was  gmlty  of  fraud  in  the  making  of  it.    If  the  de-  ^  OibtoD  v. 

fendant  prove  that  the  plaintiff  has  not  a  title,  it  is  a  ^^^^f  ^^ 

suflSdent  answer  to  the  action;  and,  in  one  case^,  MiGh.T.d6' 

where  two  different  lots  had  been  sold  at  an  auction,  ^^A^^ 

the  purchaser  bought  for  their  contiguity  to  oriffitfas, 

each  » ^P;  Cm. 
150,  S.  P. 
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Part  II.      ^ach  other,  and  the  vendor  had  not  a  good  title  to 

^v'*^dor^     one  of  tliem.  Lord  Kenyan  held  this  fact  aa  anfficient 

•  reason  for  his  rescinding  his  contract  as  to  both; 

«nd  whether  the  objeotion  to  the  title  be,  that  snch 

title  is  insuiSucient  at  law,  or  that  there  are  equitable 

claitt9  which  would  prevent  the  vendee  ftom  safely 

lK>lding  the  purchased  premises,  it  is  equally  an 

answer  to  tlie  action  of  the  vendor,  or  the  foanda43im 

i>f  one  at  the  suit  of  the  purchaser ;  for  the  intentioii 

2of  the  oontract  being,  that  the  purchaser  should  have 

a  good  title  to  the  premises  purchascjd,  neither  a 

.  \  .court  of  law  nor  of  equity  will  compel  him  to  take 

^premises  which  may  be  immediate  taken  £nou  hiai^ 

x)r  bartfaened  with  a  charge  which  he  did  not  jcontenir 

>  Aloass  V,       jplate  or  provide  against.    In  6ne  case  S  the  C»xvA 

R^^^^'  of  King's  Bangh  said,  that  a  court  of  law  oovld  not 

take  notice  of  an  equitable  tide;  but  in  aubBequent 
*fi]Uottv.  Jaase6%  wh^re  the  point  came  d&rectly  befqre  the 
F^^^'  p^  e^urt,  it  was  hdden  that  an  equitable  objection  to 
181.  the  title  was  equally  strong  with  one  founded  0^  a 

^berleyi?.  |tgal  defect,  lin  ^ge^eial  the  title  Qoght  to  be co^ 
5  Taunt.  624.  <plett  at  the  ^xm  t^  which  it  was  aii|Miated  to  be 
*  Thomson  v.  «a^e,  but  in  one  ^Me '  where  the  dali^idant  absolutely 
cilri85.^^^'   fefoaed  to  teoeive  any  ^bstaaet.  Load  SMj^on  held  k 

4ohe  «uffi(Aent  for  the  plaintiff  to  show  a  title  at  the 

tim^^  of  4heirial,  though  ip  Aict  it  was  not  eompiflt^ 

when  l)e  oemmenoed  his  action.  TheemfAoymenief 

^liavard«.     pnffevs  by  the  seller.^,  whereby  the  price  was  mised 

Rep^ia^*      upon  the  ionijidi  bidder,  theve  being  b»t  onepetBon 

who  really  bid,  has  been  held  to  faaniah  a  idnfence 

[  2a6  ]     ^  ^   action   for   not  completing   the    contract. 

But  an  the  Court  of  Clianoery  Loid  Atoaalmfj  when 

'Br«MVMveUir.    Afaater  of  the  Soils,  faeki^   that  ike  onDqumstance 

S:!^  ""^  •  P'"*^^  ^"^  employed  to  bay  in  the  estate,  if 
,the  biddmgs  did  not  amount  to  a  ^ertaiHi  isam, 
^and  bidding  'aocordingly,  at  a   sale  ^vdiich  waa 

attended 
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attended  by  Berefal  real  and  b<m^  Jide  bidders^  was  ch.II. ».  i. 

not  BuiBcient  to  enable  the  highest  bidder  to  aroid  Action  iy 

his  contract.  Vemdee. 


When  tiie  action  is  bronght  by  a  purchaser,  he  must 
show  that  he  was  ready  to  have  accepted  tlie  thing 
pntehased  at  the  appointed  time,  and  to  hare  paid 
the  stipalated  price ;  to  prove  whidi,  he  must  in 
general  give  evidence  that  he  tendered  the  money, 
and  in  tiie  case  of  a  sale  of  lands,  a  conveyance,  or 
draft  of  one,  and  demanded  the  execution  of  the  con-, 
veyanee,  or  delivery  of  the  goods  ^,  or,  if  they  were  to  i  Morton  ». 
h^  taken  to  a  certain  place  by  tiie  seller,  that  he  was  ^amb,  7  T. 
at  the  appointed  place  ready  to  receive  them,  and  ^^' 
prepared  with  his  money  to  have  paid  for  ^em  on 
delivery*.  Bntwhere  the  seller  has  refused  to  deliver  *Raw8on«. 
the  goods,  the  very  feet  of  tho b^er  demanding  tihem,  i^East^ioa. 
will  be  evidence  of  bis  being  prepared  with  the  money ' .  9  wilkes  v. 
And  in  the  case  of  a  sale  of  lands,  where  a  deposit  Atkinsan, 
has  been  paid,  and  the  seller  refiises  to  delivier  an  ftb-  *  ^"•'''  ^^* 
stract,  or  dalivers  one  which  shows  he  cannot  mai:e 
a  good  tide,  it  is  not  necessary  for  the  pvmhaser  to 
prepare  a  conveyance  ;  but  in  lotx&e  he  has  don0  t^Q 
act.  to  idBffm  Ae  eonttact,  he  may  inuaiediately  bring 
an  action  for  mpneybad  and  received  against  the 
SRictiDBeer  jfer  ihe  money  deposited  \    If,  howevvar^  *  Seward  v. 
he  has  tafkcn  possession  of  the  premises,  or  made  ^gj^^a 
ioy  altesation  m  them  «o  as  to  tdter  the  ^^oodiAion  of 
^e  sellef,  he  cannot  maintain  tiiis  action,  but  must 
bong  a  special  action  on  the  contract  ^  .    'Hunts.  Silk, 

Ootttracts  for  the  sde  of  goods  are  generally  made  ^  ^"*>449. 
on  the  exjiectation  of  a  rise  or  fall  in  the  prios  of 
fluctmting  commodity^  and  the  person  whose  opeeta- 
la£ion  has  failed,  freqaenjtly  breaks  his  ooutract  In 
these  oases,  therefore,  it  will  also  be  imfN)rtaiit  to 
ppove  the  difference  of  price  at  the  tijwe^  of  the 
making  and  of  the  breach  of  the  contract,  ifi  ooder  to 

ascertain 
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Part  II.       aBcertaNi  the  damages  whieb  the  plaiBtiff  has  rat-' 
jaitmhy      (filled  (4). 
.    Feaioe.  The  case  of  Peeram  ▼.  Palmer,  reported  at  length 

'  in  Glib.  L»  E.  ifn^t  aad  not  noticed,  as  far  as  I  tcan 

Peermn  V  ^^^'  ^'^  ^^^  Other  book,  contains  an  important  de-? 
Palmer,  Gilb.  cision  as  to  the  effect  of  a  dispensation  by  one  )pmiy 
L.  £.  194.        ^ith  an  exact  performance  by  the  other,  in  contraclB 

of  this  nature.  The  plaintiff  bought  of  the.  defendant 
100  quarters  of  barley,  to  be  deliyeied  to  the  ptaio- 
tiff  at  Hoddesdon,  between  hanrest  and  Candlemas,  at 
the  vate  of  i6«.  per  quarter,  to  be  paid  s^  the  times 
of  delivery,  according  to  the  quantity  delivered  at 
[  228  ]  ^ftch  time.  The  defendant,  on  the  day  but  one  be- 
fore Candlemas,  delivered  to  the  plaintiflT's  use,  at 
the  place  appointed,  a  quantity  of  barley,  which  was 
sent  for  twenty  quarters,  but  when  the  same  was  raea- 

(d)  It  must  here  be  recollected,  that  I  have  taken  the  cases  of 
an  agreement  where  the  pnrchase  is  to  be  completed,  and  the 
money  paid  at  the  some  time;  and  therefore,  before  this  is .  applied 
to  any  particular  case,  it  must  be  well  considered,  whether,  by 
the  terms  of  the  contract,  the  act  of  one  party  is  a  condition  pre- 
cedent to  the  act  of  the  other,  or  whether  they  are  independent. 
^  Whether  one  promise  be  the  oonaideratiun  of  another,  or  whe- 
ther the  pafomumcey  and  not  the  mere  promise,  be  the  conside- 
imtion,  must  (as  was  obserred  by  Mr.  J.  Laavence,  in  Qkauhrook 
Y.Woikmf,  8T. Rep.  373,)  be  oatfaered from  and  depend  aatir^ly 
upon  the  words  and  nature  of  iSie  agreement ;**  but,  (as  was  oIk 
served  by  Mr.  J.  Le  Bkmc  in  the  same  case,)  **  No  person  shall  call 
upon  another  to  perform  his  part  of  a  contract  until  he.  hungatf 
has  poibnned  all  that  he  has  stipulated  to  do  as  the  consideration 
of  the  other's  promise.  This  applies  to  every  case  of  a  sale  of 
property,  where  one  eng^iges  to  convejf  on  a  ceriam  dey,  and  th* 
other  to  pay  at  the  same  time;  and  this  whether  the  one  be  stated 
in  terms  to  be  in  consideration  of  the  other  or  not.  In  neither 
•  case  will  the  court  compel  one  party  to  perform  his  oart  until  the 
other  has  done,  or  has  onered  to  do  his  own."  For  tine  many  nice 
distinctions  wluch  have  been  taken  in  these  cases,  see  WUBmu^s 
iS(Bimderf,3S0,  note  (4,)  where  all  the  cases  as  to  this  point  are  colk 
lected,  except  those  before  mentioned  of  Glaubrook  v.  Woodrom, 
and  RoMon  v.  Johauon^  l  East,  303,  which  have  been  determined 
since  the  publication  of  that  note.  In  the  last  case  the  court  said, 
that  when  the  seller  absolutely  refused  to  deliver  the  goods  sold, 
there  was  no  necessity  for  the  purchaser  to  make  a  formal  tender 
of  the  money. 

sured, 
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Miedy  it  was  found  to  be  bat  nineteen  qiuarters  and  a  Ch.  II.  1. 1. 

half.    The  barley  being  short  of  measure,  the  plain-  ^^^i^ 

to ihe  defendant's  servant  loL  and  no  more,  ' 


tbdiigh  lie  had  enough  by  him  in  the  bouse  to  have 
paid  fer  the  whole  loo  quarters,  and  before  he 
brought  the  action  he  paid  the  other  61.  to  the 
defcadant.  The  ca6e»  having  been  reserved  for  the . 
^qpioioii  of  Lord  C.  J.  Parker^  appears  to  have  been 
arj^ied  at  considerable  lei^^,  and  the  principal  point 
which  was  made  in  argument  was,  that  these  were 
mutual  and  independent  promises.  On  this  point, 
however,  no  opinion  appears  to  have  been  given  ;^ 
but  the  Chief  Justice  held,  that  the  defendant, 
having  delivered  nineteen  quarters  and  a  half  with- 
out ready  money,  bad  dispensed  with  tlie  condition 
as  to  that  quantity,  though  he  might  have  chosen 
whether  he  wotdd  have  delivered  it  until  he  was 
paid,  and  then  there  was  no  reason  but  that  he  should 
not;  go  on  with  the  delivery  of  the  residue  according 
to  his  contract.  But> where,  in  an  action  for  the  not.  Payne  v. 
delivering  of  wood,  it  appeared  that  the  wood  had  i  Campb.  427. 
been  sold  to  be  paid  for  on  delivery  by  a  bill  at  two 
months ;  and  that  the  defendant  had  permitted  the 
jdaantiff  to  cany  part  away  without  receiving  any 
bill ;  Lord  Elknhorough  held,  that  this  was  only  a 
.dispensation  pro^ianto,  and  that  the  vendor  was  at 
any  time  entitled  to  stand  on  bis  rights  as  they  were 
originally  established  by  the  contract  of  sale. 


Action  on  a  Warranty, 

Ix  an  action  oa  a  warranty,  the  plaintiff  must  OnnWammt^. 
prove  the  sale  and  warranty.    In  general  any  repre- 
sentation made  by  the  defendant  of  the  state  pf  the 
thing  sold,  at  the  time  of  the  sale,  wiU  amount  in 
law  to  a  warranty;  but  where  the  defenjiant  refers      [  229  } 
to  any  document,  or  to  his  belief  only,  in  such  case 

R  no 
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Aetkm  by 
Vendee, 


'  Dunlop  V, 
Waugh, 
Peake's  N.  P. 
Cas.  123. 


'  Jewdwine  v, 
Slade,  K.  B. 
Sittings  at 
Westm.  after 
Tr.T.37Geo.3. 
MS.  Esp.  Cai. 
57a.  S.  C. 

'  MelUsh  V. 
Motteux, 
Peake*8  Cas. 
115. 


*  Boslehole 
tf .  Wkten, 
3Campb.  154. 
Pickenng 

V,  Dawson^ 
4  Taunt.  779. 

[  230  ] 
Scheider 
Vm  Heath) 
3C!ampb.506. 

*  Caswell 
«.Coare^ 

a  Campb.  83. 

•FUdter^. 

Starlin, 

iH.  Black.  17. 


no  ftction  is  maifitaitiftUey  without  pftxyf  that  he 
knew  be  was  representing  a  ftilaehood.  Thug,  wbeie 
a  man  sold  a.b^rse^  which  he  siated  to  be  of  a  oer- 
taiti  age,  according  to  «  p^igree  delivered  to  kniii 
when  he  purchased  the  bon^,  and  ^owed  the  pedi^ 
gree  to  the  buyer  %  Lord  Kef^(^  kdd^  that  no  action 
cotdd  be  maintasned  agttliiirl  hiifi^nriltkbut  pMynag 
that  he  kn^w  file  pedigree  to  be  iUeet  and  ki  l&e 
manned  a  represetitatioci  thai  «  pvoitfre  m  th^*  pco^ 
dnction  of  an  anoieht  master,  long  sitic^  deOfeMed, 
does  not  bind  the  party  to  a  warranty  that  it  is  so ; 
but  is  Only  a  repfesentation  tff  the  filet/ aCCordiKig  to 
the  best  of  his  befief ;  and  therefore  no  abtionf  oan 
be  jtnaintained,  unless  itlie  proved  thit  ifce  defettdhnl 
ih  thiff  case  also  knew,  or  had  reasoii  to  belicfre,  thtct 
he  was  representing  a  ikhr^hood  ^  lii.th^se  cascis 
there  was  no  bnssfdl  of  that  gckxt  feitti  whkftf  th^ 
law  expects  iit  lill  contract  between  man  and  mati : 
btit  wlefre'  a  plerson  knowtftg  of  defects  in  a  Aip, 
whtch^  tt'  Wets  itnjpossible  fbr  the  buyer  to  diiicoif^f;^ 
did  not  ifisclose  tlietti  to  him  at  the  time  of  sale, 
Lora  JKenyon^held  ttat  he  i^  liable  t6  an  actie^'',  an 
on  it  warrMty  that  t)ie  sh^  waii  free  hotn  all  lait^tlt 
attd  ifibnceieded '  defects,  aMoiigh,  by  the  estpres* 
terms  of  fiie  coirtimct^  the  buyer  was  to  tale  ikt 
with  all  ikults.  In  Subsequent  cases  ^,  however, 
tbis  decision  has  been  Overruled,  and  it  has  beeii 
holden,  that  tbe  seHer  is  not  answerable  uidesa  be 
has  taken  some  means  to  conceal  the  defects. 

When  the  unsoundness  is  proved,  it  is  proper  to 
show  an  application  to  the  vendor  to  take  back  the 
thing  sold,  and  return  thief  mohey,  otherwise  tfhe 
plsdntiff^will  hdt  be  entitled  to  recover  for  the  keep^  f 
but  this  is  nottiecessarf  to  maintaia  the  action,  for 
the  buyer  may  afltrtil  the  contract,  and  sue  for 
damages  occasioned  by  the*  breach  of  it,  so  that 
where  the  buyer  of  an  unsound  horse  kept  him^  and 

endeavoured 
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endeftvonrod  to  sel)  him,  it  was  k^h}  that  tile  tction  Qh.  II.  s.  i. 

on  the  warrfttity  Was  Bifll  maantsfiiMbfe.  ^•m  ^ 

If  the  bayer  had  the  libefty  of  retaffiing  tb^  thing  ^^'*^' 


bo«^t,  in  coae  he  diaUked  it»  withiti  a  cettnin  einiiie,  Towers 

and  did  60  aecordingly^  or  if  the  defendant^  on  die  «.  Barret, 

hone  being  disooveied  to  be  maomid,  eonselMd  to  ^  ^'  ^^^'  ^^^' 

accept  Mm  back,  and  he  watf  returnedf  the  proof  of 

theie  ciixnmistaBcea  girea  the  {dainliff  k  riglit  to  ve« 

cover  badk  the  irlicle  lAottey,  ae  mdney  iiad  aftd  r^ 

ceived  to  hid  oete.    Bat  the  mei^^  cirDttmilaAee  ot  the  Payne  v. 

Tenddfy  who  had  liotd  a  hofree  lis  a  sMnd  oiie^  seyitigy  ^^l  9^4 

in  a  snbsequent  ooavet^Mction  wHK  flier  bttyer,  that  if 

the  horse  were  tinsovLnd  be  wonM  take  it  again  ztd 

retom  the  money,  (he  at  the  same' tune  iftsislmg  tliat 

the  horse  was  sotmd  J  wW  not  enable  the  btiyei^  to 

irecover  in  an  actionf  lor  money  had  sjoA  retieived, 

beeaufife  the  original  eontract  aliH  reiii^ddB  open, 

and  tike  breach  of  tliat  coiitract  the  only  cmse  of 

action. 

0/  tie  Bmdmee  im  AcHtms  httiwetm  the  YmSat  Md 
Veadie  &f  Stock,  or  by  the  Lender  tfgMiar  the 
Botrmaer  ihet^f. 

This  great  quantity  of  property  which  is  invested  Vendor  of 
in  the  pubEc  fiinds  has  of  late  years  given  rise  to  a 
'species  of  action  unknown  in  earlier  times,  viz.  fhat 
on  a  contract  either  to  transfer  or  to  replace  stock  ait 
some  future  day;  and  as  tihese  Contracts  are  most 
commonly  reduced  into  writing  they  will  properly 
form  a  part  of  this  section. 

Wihen  an  action  is  brought  by  the  sellef'  against     [  231  ] 
{he  purchaser  for  not  accepting  stock,  the  first  (act  to  Vide  stat. 
be  proved  is,  that  the  plaintiff  was  actually  possessed  ^  ^^'  *'  ^" 
of  stock  to  the  aJDOalit  for  whieh  be  eontn^oted  («)• 

He 


(e)  This  fact,  and  all  others  ifHiich  have  r^fercfnce  to  the  bobis 
e  Banki  must  b^  proved  by  examined  copies  fVom  the  IktA 

■g,  2  books 


of  ^ 
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>  Bordenave 
».  Gregory, 
6  East,  107. 
Hecksdier  . 
V.  Gregory, 
4£a8^^. 
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V.  Gregory, 
mbi  sup. 
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He  must  then  prove  the  contract,  and  next,  either 
that  he  made  an  actual  trangfer  of  the  stock,  or  eke 
that  he  attended  at  the  Bank  for  the  purpoee  of 
transferring  it,  till  the  books  shut,  on  the  day.  where- 
on k  was  to  be  transferred.  In  the  latter  case  he 
must  also  prove,  that  he  afterwards  sold  and  actually 
transferred  the  stock  to  some  third  person,  which 
should  be  done  as  soon  as  possible  '•  Jn  a  late  case  % 
which  arose  on  this  subject,  the  judges  of  the  Court 
of  King's  Bench  expressed  considerable  doubt,  whe- 
ther die  transfer  to  the  third  person  should  not  be 
made  at  the  next  transfer  day  after  the  contiis^ct  was 
broken ;  but  the  majority  of  the  court  inclined  to 
think  that  it  was  sufficient  if  made  within  a  reason- 
able distance  of  time  afterwards,  and  that  in  case 
the  stock  had  borne  a  higher  price  in  the  intermediate 
time,  the  defendant  should  have  the  benefit  of  that 
circumstance  by  making  that  higher  price  the  mea* 
sure  of  the  damages. 

In  case  the  action  is  brought  by  the  purchaser,  he 
also  mlist  prove  that  the  seller  was  possessed  of  the 
stock. at  the  time  of  the  contract;  that  he  tendered 
the  money  and  requested  a  transfer,  which  the  other 
refused';  or  that  he  attended  at  the  Bank  to  accept 
the  transfer,  and  was  prepared  with  money  to  pay  for 
it,  which  could  be  inferred  from  a  demand  and  refusal ; 
and  lastly^  that  he  actually  bought  and  duly  ac- 
cepted the  same  quantity  of  stock  of  another  person 
at  a  greater  price. 

In  the  second  kind  of  action,  viz.  that  for  not 
ftplaeing  stock,,  the  plaintiff  must  first  prove  that 
being  possessed  of  the  stock  in  question,  he  sold  it 
out  at  the  time  mentioned  in  the  declaration,  and 

boDk»  {yid6  ante^  89,  and  Mar$h  v.  Colnet,  2  Esp.  665,)  to  obtain 
which  a  gubptgna  duces  tecum  should  be  served  on  one  of  the  clerks 
at  the  office  when  the  books  are  kept,  and  applicadon  made  to  the 
Bank  solicitor^  who  will  represent  to  the  Bank  the  propriety  of  the 
deik's  attending  with  a  copy  from  the  book. 

advanced 
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advanced  the  produce  to  the  defendant,  on  his  pro^>  Ch.  n.  t.  'i. 

mise  to  replace  it.  .  He  must  then  ftoye,  by  som^      Viatiot  of 

person  conversant  with  the  fonds,  the  current. price       /^°^ 

of  stock  at  the  day  on  which  it  ought  to  have  been: 

replaced;  and  if  it  has'  risen  since  ihair  time,'  and:  . 

there  has  been  no  offer  on  the  part  of  the  defendant 

to  replace  it»  he  should  also  prove  the  price  it  has 

since  borne ;  for,  as  the  contract  was  specificaUy  to 

replaoe  the  stock,  and  the  plaintiff  might,  in  case  die 

contract  had  not  been  broken,  have  adid  oilt  the 

stodL  at  any  time  afterwards,  he  is^  according  to  one . 

case ',  entitled  to  receive  in  dam^es  the  highest  >  Shephenl 

price  at  which  he  might  have  sold  it^  had  the  de-  »*  i^^*^ 

fenda^t  performed  his  contract.     But  in  another 

case  *,  where  it  appeared  from  the  plaintiff's  letters,  *  M'Aithur  v. 

that  he  wanted  a  repayment  in  money  fmd  not  in  ^^  Seafortt), 

stock,  the  court  held  that  he  could  only  recover  the         ^  -     /• 

price  at  the  day  when  it  ou^t  to  be  replaced,  or  at 

the  day  of  trial  (at  his  option)  without  considering 

whether  any  higher  price  might  Jiave  beien  obtaiued 

at  any  intermediate  day. 


SECTION  II. 

Of  the  Evidence  on  parol  and  impUed  Pronmei.  [  233  ] 

Thb  several  instances  which  have  been  noiiced  Goods  told  and 
were  cases  of  actual  and  express  promises ;  but  the  .*'*^'*'>  4«- 
fiur  greater   number   of  actions   of  assumpsit   are 
founded  on  promises  implied  by  operation  of  law. 
This  implication  may  arise  either  from  the  common  * 
and  universal  practice  of  mankind,  or  the  usage  of 
particular  trades.    If  I  order  goods  of  a  man^  or 
employ  him  to  do  work,  and  no  mention  is  made  of 
the  sum  which  is  to  be  paid,  the  law  implies  a  pro- 
mise to  pay  the  value  of  the  goods,  or  as  much  as  be 
deserves  for  the  work:  and  in  an  action  for  it,  the 
plaintiff  must  prove  the  delivery  of  the  goods,  or 

R  3  performance 


24§  '     A«8VMPffIt;         ' 

Port  II. '     performance  bf  die  waA,  and  the  nsiial   prices 


QMntem      charged  'for  them;  but  it  misst  appear  tfafieit  these 
,  tMiial  prices  are  also  a  reasonable  compensation  for 


the  trouble  which  the  pliadntiff  has  had,  and  therefore 
'Upsdelv.StttP  the  charge8'x>f  5/.  per  ^tit.  by  a  surreyor* ;  or  7^/. 
rll  \^^'^  P^  <5ent.  by  m  auctioneer*  on  a  large  buildinr  or 
t  Maitby  v.  ®^^>  though  pTOvedto  herusual^mMQ  not  been  allowed. 
Christie,  '  It  Will  be  pioperhere  to  observe,  that  the  question 

1Esp.Cas.340.  of  ^jj^^  ^^  wver  arise  where  a  certain  wai  is 

Sed  vid*  post,  ,         '  .        .    «  .  -       , 

[a48J  note,     agreed  upon,  tuuess  it  be  apparent  that  a  groistraud 

htts  been  cottMiitted,  as  wa^  the  ease  wheie  a  utan 

agreed  lo  give  a  fturthlug  iei  nail  for  a  horse,  d^uBKng 

•v^de  I  Vent,  it  ^th  HmeK  which  wo4ld  have'  amounted  txi  an 

l^'  '  immelHie  Mn  e?  money,  and  such  as  no  aan^  who 

could  have  calculated  die  amount,  would  have  agreed 

to  give.    But  ^iAere'  a  certam  sum  of  money  has 

be^n  agreed  to  be  given  for  any  work  of  art  (a  pet* 

tr^t  for  instance)  whicfc  is  not  property  executed, 

<  Grimaldi  v     *^^  defendant  should  return  it,  and  will  not  be  per- 

White,  4£sp.  mitted  to  retain  it^  and  enter  into  the  comparative 

Cai.95.  Falue^. 

[  ^34  ]  In  order  to  show  a.delivery  of  goods,  the  plain- 
Delivery  to  a  tiff  must  either  prove  that  they^were  delivered  at  the 
fffher  AgerU.      defendant's  house,  or  to  some  person  authorized  by 

him  to  receive  them;   as  if  he  name  a  particular 

carrier,  or '  desire  them  to  'be  sent  by  land  carnage, 

and  there  is  but  one  carrier  to  the  place  where  he 

recrides;  the  delivery  to  the  carrier  is  a  complete 

delivery  to  the  purchaser,  and  he  is  mnwerabie  for 

*  Veale©.         them  whether  they  ever  arrive  of  not  *.    Prom  these 

Cowp!  394.      ^^^  ^^  WOtdd  seem;  that  unless  the  |Kir^afeef  point 

Bui.  N.  P.  36.  out  a  particular  mode  of  conveyance,  the  seUer  s^nds 

Wood^ lb        ^^^  ^^  ^^^  ^^^  ^^^*  ^^^  ^^  before  he  can  charge 

the  purchaser  with  the  value  of  them^  he  must  prove 
e  Dutton  ».  oot  Only  the  delivery  of  them  to  the  carrier,  but  also 
Solomonson,  call  some  servant  Of  the  carrier  to  prove  tfiat  he 
5i)9.  ^  delivered  them  to  the  defendant.  But  in  a  late  case^, 

the 
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the  Colort  of  CommcMk  Pltea  bUd,  tl^at  deltviery  of    Ch.  11.  j.  2. 
Ae  goods  by  the  vendor  to  a  carrier,  not  Bawed    Omtnict  h^ 
by  the  vendee  to  be  taken  to  hun^  was  a  deUveory  to    ^^^J 

the  icecideey  and  he  was  cliaigeable.    Lord  Alvaniqf,  — 

delivering  the  pptnion  of  the  courty  aaUl,  ^  it  ap- 
peared to  him  to  be  a  proposition  as  veil  settled  m 
any  in  the  law,  that  if  a  tnuleeman  order  gooda  U> 
he  sent  by  a  carrier,  though  he  does  not-  naine  any 
pi^'ticular  carrier,  the  moment  the  gopds  aie  de- 
Uvered  to  the  cerrier,  it  operates  as  a  delivery  to  the 
purchaset ;  the  whole  properly  ipamediateHyve^ts  in 
hipi;  he  alone  can  bring  an  action  for  anyinjiuy 
Ame  to  the  goods ;  and  if  any  aocadcpit  happen  to 
ihe  gopds,  it  ie  at  his  rlsk/^    The  same  d^ctdne  lb 
laid  down  in  a  former  case'at  Nui  'Prim^ ;  w^  inay  ' Vtd63P.WilL 
therefore  ebniader  it  to  he  now  settled,  that  by  a  ^^^ere. 
general  orcler  to  send  the  goods  by  a  carrier,  ibk  dith,  a  CaiUfi. 
▼endee  adopte  as  his  agent  any  carrier  who  rni^  be  ^39- 
^WoinM  by  the  V«.dor(/).  ;   K'aN.R^J; 

l^roof  of  tlie  delivery  of  meat,  or  other  things  119. 
tommonly  Msed  in  a  family,  at  a  man's  house,  is 
prima  fade  evidmce  that  he  ordered  them  on  credit; 
and  the  law  implies  a  promise  to  pay  the  value; 
wUch  being  proved,  the  plaintiff  is  entitled  to  a 
verdict  (or  so  much.    If  it  be  preyed  that  the  de^ 
fendaiM's  ^ife,  of  his  servant,  ordered  tliem,^  the  case  '  Maoby  9. 
»  carried  a  step  further,  and  the  presumption  is  ?^^  g; 
stronger,  that  they  had  bis  authority  so  to  do  *|  and  L.  £.  183. 

T 

4  ■  a 

'  (/)  I9  4iiiferi(Mi  V.  Hiodnoi^  5  Pn^^ 

^uer  held,  that  an  order  oy  Uie  defendant  to  send  eoods  to  a 
cert^  quay,  to  beieft  there  till  called  for,  without  shovdng  an 
acceptanoo  of  the  goods  by  the  vendee  after  their  arrival  at  the 
quay,  did  not  support  an  action  for  goods  sold  and  delivered,  where 
the  guods  had  been  delivered  at  another  quay  for  the  purpose  of 
being  forwarded  by  a  v/sstel  passing  between  the  two,  although 
they  had  afterwards  arrived  at  the  quav^  named  by  the  vendee; 
ana  Ottrrofp^  B.  observe^,  that."  if  Lora  Alvanley  could  be  sup- 
posed to  have  determined  that  a  ddivery  generally  to  a  common 
carrier,  would  have  been  sufficient  to  sustain  tb^  action,  be  should 
dissent  from  that  opinion.'' 

R  4  if 


348 

.    Part  11. 

Contract  by 

[     235    ] 

»  Vide  Stub- 
bing V.  Heintz, 
Peake's  Cas. 

47- 


*HoIt«.Brieny 
4M.&S.  352. 


»  Vide  Stub- 
bing V.  HeintSy 
Peake'8<>». 

47- 


^  Bentlcy 
V.  Griffin^ 
5  Taunt.  356. 

*  Etherington 
'V.  Farroty 
1  Salk.  1 18. 


[236] 

•  Boulton 
7).  Prentice, 
2  Stra^  1214. 
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"if  it  be  also  proyed,  that  he  hafi  been  aocostomed  to 
'pay  for  goods  so  ordered,  it  is  conclusive  against 
him,  and  nothing  short  of  payment  to  the  creditor 
will  discharge  him  from  the  action '.  But  the  two 
first  cases,  renting  only  on  presumption,  may  be  de- 
stroyed by  CFidence,  which  shows  that  the  defendant 
never  entrusted  his  wife  or  servant  to  buy  on  credit, 
and  that  it  was  known  to  the  plaintiff;  for  if  the 
defendant  prove  that  he  gave  them  money  to  pay 
for  the  articles  as  they  bought  themi,  or  that  during  a 
temporary  absence^.he  made  an  allowance  to  the  wife 
for  the  supply  of  necessaries  for  herself  and  family  N 
and  that  Uie  pldntiff  knew  of  or  was  acquainted  with 
the  fact,,  or  thi^t  his  usual  custom  was  to  pay  the 
plaintiff  weekly  ^,  this  shows  that  he  never  did  an* 
thorize  them  to  contract  for  him,  and  he  is  not  bound 
by  their  contract.  The  case  of  clothes 'furnished  to 
a  manned  woman  is  similar  in  its  nature,  if  suitable 
to  the  husband's  station  in  life,  the  presumption  is 
that  he  authorized  his  wife  to  buy  them ;  but  if  it 
ehould  appear  that  he  gave  her  money  to  pay  for 
them,  or  desired  the  plaintiff,  or  his  servant,  not  to 
trust  her,  or  if  from  other  circumstances  it  appears, 
that  the  tradesmen  gave  credit  to  the  wife  and  not 
to  the  husband  ^,  the  husband  will  not  be  liable  f. 

In  cases  where  the  husband  and  wife  are^  parted, 
the  law  proceeds  on  a  different  principle;  it  does 
not  there  look  to  the  will,  but  to  the  duty  of  the 
husband :  if  he  turn  his  wife  out  of  his  house,  or 
behave  so  cruelly  to  her,  that  she  cannot  with  safety 
remain  in  it,  he.  is  liable  for  articles  of  provision  and 
dress,  suitable  to  his  station,  furnished  to  her  by  a 
third  person,  though  against  his  express  direction ; 
for  the  law  will  not  permit  her  to  starve :  and  proof 
of  the  articles  having  been  delivered,  and  that  the 
defendant  is  her  husband,  is  sufficient  for  the  plain- 
tiff to  charge  him  ^.    To  discharge  himself  from  the 

action, 
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action,  it  id  incumbent  on  the  husband  to  prove'  that     ch.  II.  i.  a. 
the  wife  has  forfeited  her  claim  to  his  protection,  by     Qmtrmt  by 
living  in  a  state  of  adultery  at  the  time  the  goods    ^S^^^r 
were  furnished,  (for  the  mere  circumstance  of  her  ' 

having  formerly  committed  adultery  will  not  be  a 
defence,  if  the  husband  afterwards  received  her  back, 
and  turned  her  out  a  second  time ' ;)  or  that  she  left  '  Hanis  v. 
his  house  agaiiut  his  consent,  and  witiiout  reason-  |^^"<'"^  4  £sp. 
able  cause*;  or  refuses  to  return;  and  in  the  latter  «Manwarinc 
case  it  should  also  be  proved,  that  either  a  general  v.  Sands, 
notice  was  published  by  the  husband  to  all  persons  ^  ^^^'  ^^' 
not  to  trust  his  wife,  or  a  particular  notice  given  to 
the  plaintiff).  '  Vide  i  Ld. 

If  the  husband  and  wife  are  parted  by  mutual  ^y™-444. 
consent,  and  she  has  a  separate  maintenance  allowed 
by  him,  be  will  not  be  liable  even  for  necessaries 
found  her ;  and  the  general  and  public  notoriety  of 
their  being  so  parted  is  sufficient,  without  proof  of 
particular  notice  to  the  plaintiffs.  *  Todd  v. 

In  the  case  of  persons  of  an  inferior  station  in  ?6*vl|^ii 
life,  the  earnings  of  the  wife  have  been  held  equiva-  n.'p.  135. 
lent  to  an  allowance  by  the  husband  ^ :  but  where  the  ^  Warr  v. 
wife  of  a  gentleman  of  rank  and  fortune  was  parted  ^j^  |  fg 
from  him  without  any  allowance  by  him,  though  she  N.  P.  135. 
had  a  pension  of  300/.  a  year,  during  the  pleasure  . 
of  the  crown,  the  husband  was  held  liable  to  her      [  ^37  ] 
contract  for  necessaries  ^(g).  •  Thompron 

V.  Harvey, 
4  Burr.  3177. 

Action  for  Money  paid  to  the  Defendant's  Use ; 
for  Money  lent ;  and  on  an  Account  stated. 

To  support  the  action  for  money  paid  to  the  de-     Money  paid. 
fendant's  use,  the  plaintiff  must  prove  either  that  he 
has  paid  such  money  at  the  request  of  the  defendant,  . 

(g)  The  numerous  cases  which  have  arisen  on  this  subject  are 
collected  together  in  Mr.  Noian^s  edition  of  Strange j  \2H,  note  (1.) 

or 


> 
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»    I     

Stokes  p. 

Lewis, 

1  T.  Rep.  20. 

Child  9. 

Moriey, 

8T.Ilq>.  6lO. 


Moore  0. 

Pyite, 

1 1  East,  ^a. 


*oT  ebe  that  he  btts  been  tompdied  to  pAy  it,  in  consei^ 
que^ioe  of  his  misconduct,  or  of  an  engagement 
which  the  plaintiff  had  entered  into  on  his  ^half, 
or  in  a  ease  where  they  were  jointly  liable,  and 
where  the  defendant  ought  to  have  paid  his  propor- 
tion; for  no  man  can  of  his  own  act  make  another 
his  debtor  against  his  will  (k). 
'  In  the  second  of  these  cases,  as  where  the  goods 
of  A.  a  lodger  in  the  house  of  B.  are  distrained 
by  the  landlord,  and  A,  brings  an  action  against  B. 
to  recover  the  money  which  he  has  been  obliged  te 
pay  t6  redeem  his  goods,  he  must  prove  tbat«th^ 
money  was  due,  and  a  distress  made,  and  that  he 
gaye  notice  to  jB.  of  it,  and  requested  him  to  pay 
tile  money,  or  indemnify  him  in  replevying  the  goods; 
and  that  on  such  refusal  he  paid  it  himself  (t). 

And  here  it  c^ould  be  observed,  that  an  actoal 
payment  must  be  proved  to  maintain  this  action; 
for,  if  instead  of  paying  the  money,  A.  were  to  perr 
mit  the  landlord  to  sell  his  goods,  a  special  action 
on  the  case  would  be  his  only  remedy;  for  imme- 
diately on  t^ie  sale,  the  money  paid  by  the  purchaser 

(A)  In  general  one  partner  osnnot  vudntatn  mn  action-  at  lapir 
a^ost  another  for  tbe  DoinpetfonnancQ  of  any  duty  owiitt  fiom 
hini  as  partner,  unless  on  an  express  covenant  or  stipulation; 
but  where  A.  agreed  with  JB.  to  take  one  half  share  oi  certain 
goods  bought  by  B,  and  to  bear  \iB\f  of  any  loss  thai  wiAt  waa^ 
on  them,  or  have  half  the  profit  that  might  be  made,  and  to  fur- 
nish JB.  with  half  the  amount  of  the  purchase-money  in  time  for 
payment,  it  was  holden  that  an  action  for  money  paid  to  the  use 
of  A,  hy  agpiindt  bim  for  hi^  ^mty  of  the  jpnce,  for  tha^  was 
to  be  (umished  by  hjm  in  the  first  instance,  although  there 
might  be  an  account  to  be  taken  between  ihem  as  partners 
upon  the  subsequent  disposal  of  the  stock.  Venning  v.  LeckiCj 
13  Ea^t,  7. 

(t)  Eiall  V.  Partridge,  8  T.  Rep.  308.  In  this  case  it  was 
M%  that  if  a  lease  be  made  to  A.  B.  mi  C»  and  JB.  and  C.  assiea 
to  A.  who  occupies  the  premises,  and  goods  are  bailed  to  him  by 
D.  which  are  distrained  by  the  landlord  for  rent  due  from  A.  B^  C. 
they  are  all  liable  to  ^n  actjpR  at  the  sviit  Qf  D.  thpugh  he  knew 
of  the  assignment. 

,   \estS 
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in-  tke  hnulMrd  iii  sftfisWtiott  xsf  Hba  tmif  imA    Cb.  IL  t.  a. 
er  is  tU  money  of  the  petioh  whose  goods  ftfe    Manej^jM. 

\  tad  in  likie  tti^flnec^,  w^me  tlui  Bxnrety   ' 
the  dd  security  cancelled/ and  gtvee  a  new  one, 
^g  f3im  of  action  his  been  considered  as  equally 
liiappbrtaUe^.  80  wheie  an  iuctibneer  hairing  been  >  Taylor  v. 
siployed  ib  seH  aq  eetete,  the  seQeT'e  tlMe  ib  which  Hkgins, 
IV  defectivei  the  punshaser  brongbt  an  actsbn  Maxwell? 
Wnst  die  atictioneer  to  Teoover  back  the  deposit  Jameson, 
»ey,  aBfd  die  seller  refusing  dn  notice  to  defend  the  ^   '    ^  ^^' 
ion,  the  auctioneer  paid  the'depc^sity  and  also  the      ' 
of  the  actipn  and  his  own  attoniey 's  costs^  and 
then  brought  an  action  against  the  seller'for  nkopey 
paid/ta  his  nsef.    Xord  ESenhorm^  held^  that  he 
coahi  only  reeofer  the  deposit  in  this  form  of  aetioBi 
a  special  eienint  being  nee€»sary  to  mcorer  die  costs  ^  '  Somriar  «. 

If  the  payiiaent  wete  made  in  consequence  of  a  5£sp.Qiis.  1. 
bend,  whereiti  the  plaintiff  became  bound  as  surety 
for  tbe  defeaidatity'the  first  proof  will  be  the  Ane 
execution  of  the  fo^nd  by  thetn  both ;  then,  diat  the 
plaintiff  was  cdlad  upon  to  pay  the  money,  and  gave 
notice  dieqeisf  t^  the  defendant  before  he  paid  it. 
To^ib^e  the  paymeiit  of  the  money  in  these  cases,     [  238  Y 
the  peiiseil  who  made  it,  or  he  by  whom  it  was  re* 
d^ted,  should  be  caUed  as  a  witness,  for  the  receipt 
Or  ticikiiowledgment  of  that  person  will  be  no  evi- 
dence  again^  the  defendant ;  and  if  levied  under  an 
^e^utibn,  a  copy  of  the  writ  should  be  proved.    In 
case  diefe  ar^  two  sureties,  each  must  bring  a  sepa- 
rtte  aiction  for  the  money  which  he  personally  paid ' ;  '  Beard  v, 
and  where  several  persons  become  sureties  for  a  ^  piS!*  335.  *' 
third,  and  one  has.  been  obliged  to  pay  the  whole 
debt,  he  may,  by  separate  actions  against  each  of  the 
dlhers,  compel  them  to  contribute  their  respective 
proportions  towards  his  loss^.    In  this  case  the  obli*  « Cowel  t.  Bd. 
gation  of  the  plaintiff,  the  defendant,  and  the  other  J'®^'.'  igg^' 
sureties  must  be  proved,  the  application  to  them, 

and 
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Part  II.      and  the  payment  by  the  platntiiF.    It'was  in  one  case 

Mtmof  paid,    y^^]^^  |j|^t  where  a  bitt  of  exchange  had  been  drawn 

"  by  one  of  three  partners,  in  the  name  of  himself  and 

the  others,  after  the  dissolution  of  the  partnerslup, 

in'  favour  of  a  person  who  did  not  know  of  smdtk 

dissolution,  and  the  other  two  partners  had  thereby 

been  obliged  to  pay  the  money,  that  they  might 

■Osborne i{.     join  in  an  action  to  recover  it* ;  but  this  case  was 

5  Easu  335.     decided  under  very  particular  circumstances ;  viz.  it 

clearly  appearing  that  the  plaintifis  had  jointly  bor- 

[  ^39  ]      rowed  the  money,  and  had  given  s,joini  note  for  part 

of  it,  and  on  that  ground  only  the  joint  action  was 

"Menyweather  maintained. 

V.  Nixon,  In  fjie  cases  which  have  been  juat  mentioned,  the 

Farebrouier      ^^^  impKes  a  promise  of  indemnity,  and  such  pro* 
9.  Ansley,        mise  arises  in  every  case  where  they  are  jointly  liaMe* 
WUoo^v!  ^^'  ^  *  *"^  person  upon  their  joint  contracts    But  in 
Milner,  cases  where  two  are  jointly  sued  in  tort^  or  trespass/ 

aCainpb.453.  ^j^^  |.|j^  whole  damages  are  levied  upon  one,  the 

Hannay**  law  does  not  raise  any  auch  promise  *.    To  reciover  a 

3  T.  Rep.  418.  contribution  orlndemnity,  therefore,  in  a  case  of  this 

bcrtr^M^"*  sort,  the  plaintiff  must  prove  an  ejcpress  promise  .on 

a  B.  &P.371'.  the  part  of  the  defendant ;  and  it  has  been  held  thai' 

Steerev.Lash-  gy^^  express  promise  wiU  support  the  action,  even 

61.  Br^^v.  i>^  ^  case  where  neither  the  plaintiff  nor  defendant 
Turner,  7T.    '  inhere  liable  to  pay  the  money ;  for  where  two  persons 

Cannonr!*  were  jointly  engaged  in  an  illegal  stock-jobbing 

Brice,3Bani.  transaction,  and  one,  by  the  express  authority  and 

which  thL^oae  ^^^^^^^^on  of  the  other,  paid  the  whole  loss,  it  was 

wasexprewljr  held' that  he  might  recover  a  moiety  of  it  from  the 

oreiwniled.  other ».. 

Action  for  To  support  the  action  for  fw>ney  lent,  the  plaintiff 

Money  lau,  TOiXkiBt  prove  that  money  was  lent  by  him  to  the  de- 
AAi^^a^^  fendant,  either  by  calling  some  person  who  was 
719;  B.  N.  P.  present,  or  by  proving  the  defendant's  acknowledg- 
i^»™lHarris  ment,  which  it  has  been  held  a  pron^ssory  note 

1  Burr.  378.'    amounts  to,"and  is  therefore  levidence  on  this  count  ^ 

But 
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But  the  bare  circumBtance  of  the  plaintiff  having    Ch.  II.  b.  3. 
drawn  a  check  on  his  banker,  and  of  the  defendant      Actimfar 

having  received  the  money^  is  not  sufficient  evidence,    '^^'^ L. 

without  also  showing  some  money  transactions  be-     [  ^4^  ] 
tween  them,  from  whence  a  loan  might  be  inferred,  nsh)^  Egp,  ^' 
for  prima  facie  the  check  imports  a  payment,  and  not  Cas.  9. 

1         ,  Aubeit  t7. 

^^omK  Walsh, 

The  action  on  an  account  stated,  must  be  supported  4  Taunt  293. 
by  evidence  of  a  settlement  of  accounts  between  the  Account  staud. 
defendant  and  the  plaintiff,  or  some  periBon  on  his 
behalf.    And  though  the  reckoning  be  only  of  what 
is  due  to  the  plaintiff,  without  any  counter  demand 
by  the  defendant,  it   is   sufficient  to  sustain  the 
count,  as  where  the  defendant  and  the  plaintiff's 
wife  reckoned  that  the  defendant  had  borrowed  at 
one  time  40  <•  at  another  40  s.  and  at  another  4/, 
making  together  8/,  it  was  objected,  that  this  being 
a  reckoning  on  one  side  only,  without  deduction  or 
payment  on  the  other,  did  not  support  the  count ; 
but  this  objection  was  over-ruled  \    So  where  the  *  Stuart  v. 
defendant  a4)mitted  that  he  had  bought  standing  |  sti^,  si 5. 
trees  of  the  plaintiff  for  a  certain  sum  of  money ; 
and  that  he  had  cut  them  down  and  carried  them 
away;  this  also  was  holden  sufficient'.    If  two  per-  ^Knowles 
sons  are  in  partnership,  and  covenant  to  account  13  £^1^349. 
with  each  other,  though  no  action  of  assun^t  will 
•lie  on  these  articles,  till  an  account  has  been  settled 
and'  liquidated,  yet  after  such  an  account  has  been 
taken,  and  the  balance  struck,  assumpsit  will  lie, 
as  on  an  account  stated^;  and  where  there  beine:  ^Foster «.  AlH- 

1  M  ^  -n     r^  t  •  son,  a  T.  Rep. 

accounts  between  A.  and  ^.,  C.  became  a  partner  479;  and  Mo- 
with  J3.  and  dealings  continued  between  B.  and  C.  ^^\^^^* 
as  partners,  and  A.  who  afterwards  settled  an,account  ,  Mbore  and 
with  JB.  and  C.  wherein  was  included  the  money  another ^^.HDl, 
due  from  A.  to  B.  alone  ^  Lord  Kenyon  held  that  qI^  ^K^ 
the  whole  might  be  given  in  evidence  under  a  count  after  East.  * 
on  an  account  stated,  in  an  aetion  by  J3.  and  C.   But  1795^  MS. 

money 
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Part  II.  money  due  (from  ah  execotor,  or  from  the.  defendant's 

AcHan  for  wife  whilst  sole,  caimot  be  blended  with  an  accoiiBt 

Money  lent,  ^  ^^  defetidant  as  aa  individual,  so  as  to  make  him 


Sm  Gases  cited  g^^^^^ij  liaMe^  thovgli  iQ  fact  indodad  m  the  aaihe 
aT.Rep.  48a«  acooant^ 

AcHon  for  Use  and  Occupation, 

Action  for  Use  AnotAibii  action,  trhich  generally  ariseft  on  a 
andOccupatum.  |iaroi  at  implied  promise,  is  the  liction  for  mse  and 

ccciqxition,  which  is  given  by  the  statute  1 1  (}eo*  2, 
c.  19,  a^  14,  by  which  it  is  en^ted,  that  ^*  where  the 
agteenB^ot  is  jK)t  by  deed,  the  landlord  msly  recover 
a  reiuuniabfe  satisfiBiction  for  the  landsy  S^.  occupied 
by  the  defelidaatt,  in  an  ai^tion  oit  th^  oaaft  for  tbe 
ufife  and  ocenpation  of  what  waa  so  heU  aad 
enjoyed;  and  if  it  shall  ^appeat  thai*  thoie  if^al»  a 
pamA  d^mise^,  6t.  an  agreement  (not  being  ^by 
dfiwi)-  wfcjdrdoa  a  oortaih  .rent  iraa  reserve^  the 
phlinliff  fl^ai  not:  thttrefiare  be  noflniiited^  biit  shal 
nnflbe  tse:  tbsNbf  «»*  evidimt^  of  Hait  qntattim  tif 
the  damages  ta  be  -vwoirered.'*  Aiid  hfy'tha  a«ne 
aelv  sect.  15,  ^  if  «  tteani  for  life!  dife  fafefttrd  joi  m 
ditf  day  on  wM^h  any  rent  waii  made  payable  vpem 
any  kMse  whadk  detecMSied  d&  the  death  of  such 
tenant  fiir  Kfe^.  his  execHlors  may,  ift  an  mAoA  on 
[  242  ]  tblit)e«6e,  fl9i4^«ver1faewhDle,  or  ap^oportiaaof.Buoh 
rent;  aMoidng  to  the  tioMmieh  tenant  ftrlifd  Ihnd 
of  the  last  ywnv  ^^  qoatffeer  of  4  ^ear,  irk  wbiqhL  Utt 

said  rent  was^  gsowitig  dn6  J 

A»™^r  9.  Since  the  staiuid,  l&is  is  fatecoma  the  ^oannan 
^itt.  ai^r  tia.  ^'^  ^^  action  in  aH"  xwes  where  the  denaislEii  is  net 
T.  36  Geo.  3.   by  dKied,  and  ewu  where  HntreiB  ah  iccreement  nnder 

T*II{    ♦■  (•• 

Rogers  4  £sp.  ®^  ^^*  ^  iutave  lease,  if  sndi  agieement  da  nat 
^  S.^.         contain  irotdip  of  present  dendse,  or  a  eoi^nint  to 

pay  rent,  it  may  bt  aaed  as  endsnc)^  ja  this  Aynn  of 

action. 

To 
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To  Support  the  action,  the  plftfaitcff  mu6t  show  thtt     Ch.  II.  s.  3. 
the  defendant  occupied  imder  his  peTorissiony  or  that  -^d^  fot  y^ 
of  s(Hne  person  through  whom  he  claims^  for  a  inere  °*^^^^^^'^*^' 
stranger  cannot  try  his  title  iothwlbrm  of  actioa^*«  ■  MomA  *. 
He  must  th€a*efbre  prore  cither  an  actual  d^iniae,-  Ambrose^  cor/ 
the  pHyment  of  former  rent,  either  in  the  «aual  m^^JJJ^  su^ 
coiine»  (in  which  oato'itwili  be  proper  to  give  the  Ass.  1756, 
deftndant notkje  to  pfodace. the  receipts),  oronder  ^^'         j 
a  distiiesa  aoade  by  the  piiintiff  (in  which  case  the  no- 
tice of  disti^sa  Ao«ld  be  proved  *) ;  oi*,  aain  th6  caae  *Panton  v. 
above-mentioned,  a  permissioa  id  enter  aad  hold  o^^^pi,  ^^ 
lintil  a  forfdat  leasb  dr  futtife.  coHnrefitnce  should  be 
executed.    If  it  be  proved  thait  the' defendant  ei^ 
teted  }»3  pemtiftsimi  c^  the  ptainttfi^  and  then-  thsit  h^ 
demised  to   anothe?^  who  occupied,  fins  wttl  be 
evidence  of  an  oecuptfUow  by  him,  and  the  r^nt  Qiay 
be  recover^  from  him  in*  this  form  of  eMien^ ;  but  *  Bail  v,  Sibbs, 
the  pemott  who  comes  into  poisessloa  wfll  not  be  ^^' ^p*  ^' 
liable  in-  this  aeiibn  for  the  ameoedemt  oeeupation  of 
file  person  fmm  nidiom  he  received  the  [iremiees ; 
and  therefom  where  assignees  of  u  bankntpt  tods 
possession  in  the  midcitte  of  Ae  ytajr^  of  piamista 
oceupled  by  him,  an4  con^ned  fot  soiae  tune,  iii 
possession,  it  was  held  that  they  could   only  be 
charged  few  that  porticm  of  time  daritig  whiGh.  they 

theiii8eiye«h»ddeciipi^d4(jfc);  Iftheownerof«&esiftte  'Naishv. 

i^l   Tatlock,  2  H. 
*^^  Black.  319. 

(^3  *^^  baalrupt  in  this  case  would,  before  the  late  act  of  par- 
Gament,,  have  been  liaUe  to  an,  action  of  auwmp^  for  the  whole 


8  East,  %\  li  So  he  would  also  have  been  l^ble  to  an  action  of 
coQemni  on  a  lelise,  notwidistandinghis  certificate.  Jtfi^/i  v.  Auriolf 
1  il.  Blacl.  433;  4  T.  Rep.  24.  But  debi  would  not  lie  against  the 
original  lessee  for  rent  accruing  afler  his  bankruptcy >  and  after  the  as- 
s^ee  took  possession  under  the  commissioner's  assi^ment.  Wad^ 
ham  V.  Marlow,  8  £ast,  314,  note.  Now,  however,  it  is  nrovided, 
that  where  a  commission  of  bankrupt  shall  be  sued  fortn  against 
any  person  who  shall  be  entitled  to  any  lease,  gr  agreement  for 
a  lease,  and  die  assimec  shall  accept  the  same,  and  the  benefit 
^herefrom  As  part  of  we  bunkrupt^s  esUte  and  effects^  the  bank« 

nipt 
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Ptrt  IL  let  it  to  a  tenant  from  year  to  year,  and  then  gratit 
Aetkm/or  Urn  an  annuity  chargeable  upon  it,  and  the  grantee 
amdJMviHihm.  afterwards  bring  an  ejectm^it,  and  recover  judg- 
Biidi  9.  vieski ;  he  may  then  maintain  this  action  against  the 

Wrif^t,  tenant^  and  recover  all  rent  remaining  in  hia  hands 

1 T.  Rep.  378.  piigyj^iig  fjQ  f^Q  ^y  q(  iiie  demise  in  the  ejectment, 

for  the  tenant  virtually  held  under  him  ;  but  he  can- 
[  243  ]  ^^^  recover  for  any  rent  due  subsequent  to  the  day 
of  the  demise,  for  he  is  not  permitted  to  act  so  in- 
consistently as  to  treat  the  lessee  as  a  tenant  and 
trespasser  during  the  same  period  of  time. 
Hanson  V.  In  proof  of  the' occupation,  it  should  appear  that 

Pelie^'Caf.     ^^^  occupation  has  been,  as  far  as  depended  on 
193-  the  plaintiff,  beneficial  to  the  defendant.    TherefcNre 

where  the  plaintiff,  representing  himself  to  have  a 
longer  term  than  he  really  had,  agreed  with  the 
defendant  to  assign  such  term  to  him,  and  the  de- 
fendant thereupon  took  possession,  which  posses- 
sion was  injurious  rather  than  beneficial  to  him,  by 
reason  of  the  plaintiff  having  a  shorter  term  in  the 
premises;  Lord  Kenyon  held  the  seller  could  not, 
on  the  purchaser  rescinding  the  contract,  and  de- 
livering back  the  premises,  maintain  this  action  for 

rupt  shall  not  be,  or  be  deemed  to  be  liable  to  pay  the  rent  ac- 
craingydue  after  such  acceptance  of  the  same  as  aforesaid;  and 
after  inch  acceptance  the  bankrupt  shall  not  be  liable  to  the 
conditions,  covenants,  or  agreements  therein  contained;  provided 
that  in  all  such  cases  it  sluill  be  lawful  for  the  lessor,  or  person 
agreeing  to  make  such  lease,  his  heirs,  executors,  administrators 
or  assiflis,  if  the  assignees  shall  decline,  upon  their  being  required 
so  to  do,  to  determme  whether  they  will  or  will  not  so  accept 
such  lease  or  agreement  for  a  lease,  to  apply  bjr  petition  to  the 
Lord  Chancellor^  Lord  Keeper  or  Lords  Commissioners  of  the 
Great  Seal,  praymg  that  they  may  either  so  accept  the  same,  or 
deliver  up  the  lease  or  agreement  for  the  lease,  and  the  possession 
of  the  premises  demised,  or  intended  to  be  demised,  who  shall 
thereupon  make  such  order  as  in  all  the  circumstances  of  the  case 
shall  aeem  meet  and  just,  and  which  shall  be  binding  on  all  parties. 
Stat.  49  Geo.  3,  c.  131,  s.  19.  On  this  statute  it  hais  been  holden, 
that  if  the  assignee  of  a  lease  become  bankrupt,  and  his  assignees 
refuse  to  accept  the  lease,  the  bankrupt  still  remains  liable  on  his 
privity  of  estate.    Ccpeland  v.  Stt^ent,  1  B.  &  A.  593. 

the 
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the  time  he  was  in  possession.    Indeed  in  one  case ';    chi  II.  t.  3. 
the  Court  of  Common  Pleas  seems  to  have  been  of  Action  fot  U$e 
opinion,  that  in  no  case  where  a  purchase  went  off  '^J_^^^^|^ 
on  account  of  a  defect  of  title,  could  the  seller  main«  ,  ^irtiand  v, 
tain  this  species  of  action  for  the  use  which  the  Pounsett, 
defendant  had  of  the  premises  during  th6  time  he  ^'T*'"®*-  *^5* 
wsis  in  possession.    They  did  not  however  decide 
the  case  on  that  ground,  but  proceeded  oh  the  idea 
of  the  interest  of  the  liioney  which  the  purchaser 
had  paid,  being  a  sufficient  compensation  for  the  use 
which  he  had  of  the  premises.     But  in  a  subsequent 
case  *,  the  Court  of  Exchequer  held,  that  the  vendor  >  Hall  v. 
mdght,   where  the  contract  had  gone  off  without  Y^^^^^^ 
fkult  on  his  part,  and  the  occupation  had  been  bene-       "^^' 
ficial  to  the  purchaser,  maintain  an  action  for  use 
and  occupation ;  observing,  that  tide  was  not  ne- 
cessary to  support  it,  the  declaration  only  alleging 
an  occupation  by  the  permission  of  the  plaintiff; 
and  such  also  appears  at  first  to  have  been  the 
opinion  of  Mansfield,  Ch.  Justice,  in  Kirtland  v. 
Pounsett. 

If  the  agreement  be  in  writing',  it  must  be  pro-  *  Brawer 
duced,  the  plaintiff  cannot,  in  such  a  case,  go  upon  the  ^-  P^^n^^r^ 
bare  occupation,  for  where  there  is  an  actual  contract 
none  can  be  implied.  It  is  true  that  in  an  ejectment  ^,  *  Vide  Doe 
where  the  plaintiff's  witness  having  proved  paymient  of  ^^  yf^Mid 
rent,  said,  on  cross-examination,  that  an  agreement  ta  East,  337. 
in  writing  relative  to  the  lands  in  question  ^,  had  been  •  Law  v.  Willsy 
produced  on  a  former  trial  between  the  parties,  but  ^^®'*  ^"' 
he  did  not  know  the  contents  of  it,  and  another       * 
witness  proved  that  he  had  seen  such  agreement  in 
the  hands  of  the  plaintiff's  attorney  that  morning ; 
yet,  as  no  notice  had  been  given  by  the  defendant  to 
produce  this  agreement,  the  court  held  this  general 
evidence  not  sufficient  to  exclude  the  parol  evi- 
dence of  payment  of  rent,  or  to  rebut  the  inference 
of  a  tenancy  from  year  to  year  arising  from  it ; 
but  this  case  would  hardly  apply  to  the  action  for 

s  use 
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Piiit  II.      use  and  occupation,  where  the  exact  rent  mnat  be 

What  Inttru-    proved. 

an  Agnm^       '^  ^^  Written  contract  amount  to  a  present  demise, 

and  what  a       an  tj^tement  stamp  is  not  sufficient^  but  a  leaie  stamp 

'^' should  be  impressed  ■ ;  and  therefore  questions  fre- 

1  v'A  C€>nA  ^^^^y  *™®  ^P^^  *^^  construction  of  agreements 
tide  dem.  Eiu  between  landlord  and  tenant,  whether  they  are  to  be 
wickft  n.  Way,  considered  as  agreements  only  for  a  future  lease,  or  aa 

^''^'  amounting  themselves  to  an  actual  demise.    As  a 
general  rule  it  nuiy  be  laid  down,  that  ^hen  the 
^  clear  intention  of  the  parties  appears  to  be  that  a 

more  formal  instrument  shall  be  prepared  between 
them,  and  that  the  iftgreement  produced  is  merely  to 
ascertain  the  terms  of  such  foture  instrument,  the 
agreement  shall  be  considered  as  exf  cutory  only, 
and  not  as  conveying  any  legal  interest ;  and  on  the 
other  hand,  that  when  the  agreeinent  purports  to  be 
a  final  s^tttement  of  their  rights,  it  shall  be  deemed 
^  lease,  however  informally  it  may  be  drawn  up:  and 
eveii  in  the  caae  of  an  agreement  for  a  future  leaa^> 

*  Ibid.  if  such  agreement  expressly  provide  that  it  shall 
•Doe dem.      operate  as  a  leiase  wtil  the  nsore  formal  lease  shall 

2  T.  Rep.  7^^!  be  prepared,  and  executed,  it  aball  have  the  sam^ 
See  also  effect.  Tbus  a  paper  writing  %  contfdning  words  of 
ir^^t»"^'  present  demise,  with  an  agreement  that  the  lessee 
I'  9y^*  ^  ^'  ^^^  ^^  poesmfioA  immediately,  and  tl^at  a  leaie 
4  R^^^  ^i^  ^  executed  ^t  a  iuture  time,  but  n^aking  net 
Jacbopv.  fiirther  provision  for  the  intermediate  holding,  is 
^T  ^kI^'a  only  an  agreement  for  a  lease.  So  an  instrument,^ 
Doe  d^.  reciting  thatil.  had  agreed  that  in  case  he  should  be. 
Dowding         c^Ued  to  Certain  copyhold  prtemisea  on  the  deadi 

3  Taunt!  65.  9^  ^*  ^  would  immediately  demise  the  same  to  C. 
Temi)e»tv.  and  declaring  that  he  did  thereby  agree  to  let  i^nd 
13  £iM^i8.  <1^0Ai>^  A®  same  to  him,  and  promise  to  procure  the 
Doe  dem.        license  of  theJord»  was  also  determined  to  be  no 

*  Smith  denuse'.  Many  other  caaes  +  have  occurred  to  the 
6£atty53o.      same  eflfect;  but  in  Poole  y.  BerUley^,  which  arose 

*  12  East,  168.  on  an  instrument  whereby  A.  agreed  to  let,  and  JB. 

agreed 


PAROL  CONTRACTS.  35O 

agreed  to  take  certain  land  for  sixly-one  yean  at  a^    Ch.  II.  t.  a. 
certain  rent  for  building,  and  the  tenant  i^eed  to  Action  for  Ute 
lay  out  2,qooL  within  four  years^  in  building  five  or  pnum, 

more  houses ;  and  when  fire  housto  were  covered  in, 
the  landlord  agreed  to  grant  a  lease  or  leases,  but 
the  agreement  was  to  be  considered  binding  till  one 
more  fully  prepared  could  be  produced ;  die  court 
considered  the  latter  words  as  showing  that  the  future 
and  more  formal  instrument  was  merely  for  further 
assurance,  and  that  the  agreement  itself  in  the  mean- 
time amounted  to  a  complete  imd  actual  demise. 

In  cases  where  the  quailtum  of  rent  has  not  been 
fixed  upon  by  the  partieSi  the  plaintiff,  in  addition  to 
the  evidence  above  stated,  should  be  -prepttred  to 
prove  the  annual  value  of  the  premises  during  the 
time  of  the  defendant's  occvqpation, 
.  The  defendant  who  has  so  occupied  by  the  per- 
mission of  the  plaintiff,  will  not  be  suflfered  to  dispute 
his  title  by  showing  that  he  had  no  legld  estate  or 
power  to  d^oaise,  as  that  he  had  been  simoniacaUy' 
presented  to  the  living,  the  ^ebe  of  which  the  de-  Lo2cy*antiw 
fencbnt  had  occupied  as  his  tenant ',  or  that  he  had  95* 
previously  demised  to  another  person,  whose  term  *  FtuHipt «. 
had  not  expired  when  the  defendant  by  hid  consent  fa&Tao. 
entered  into  possession  *.    But  though  Ae  defiendant  » Mor^n  t>. 
is  precluded  from  disputing  his  laadloiNi's  title  to  Ambrose, 
demise,  he  is  at  liberty  to  show  that  the  plaintiff  had  E^ddem. 
only  a  temporary  interest  at  the  time  of  the  demise,  Syboom  9. 
which  has  since  expired » ;  or  that  he  has  subse-  j^^eea^* 
quentl^  mortgaged  ♦  the  estate  to  another  persony  4  ^^\^^ 
who  has  given  the  defendant  notice  to  pay  his  rent  PoDtip. 
to  him;  or  that  the  tenancy  has  been  determined  P«^e'»Caf. 
either  by  a  regular  notice  to  quit  on  the  one  side  or  f^   ^  ^ 
the  other  ^,  or  an  actual  delivery  up  of  poesession  by  EobortSyaBBp. 
the  defendant  to  the  plaintiff,  and  an  acceptance  ^■*-  ^*^- 
by  him  ^.    To  prove  these  facts  he  must  be  prepared  *  Whitehead 
with  the  regular  evidence  to  show,  what  the  plaintiff's  sXawotsiS. 

s  2  title 


260  ASSUMPSIT. 

Part  11.       tide  originally  was,  or  the  deeds  by  wkich  he  has 

Action  far     parted  with  it,  or  the  notice  given,  for  the  mere  fact 

merO^Titrm.  ^^  the  defendant  having  once  been  tenant  is  auffi- 


cient  to  establish  the  plaintifTs  case. 


[  ^5  ] 


<  Tempest  o. 
lUwling, 
13  East,  18. 

'  Powley  ». 
Walker,  5  T. 

aep.  373. 


•Le(^«. 
Hewit,  4  East, 
154. 

*Fiirber  v. 
Andrews,  cor. 
Bttller,  J.Win- 
ton.  Sum.  Ass. 
1788;  Googh 
V,  Howard, 
cor.  Lawrenotf, 
J.  Salop,  Sum. 
Ass.  1001. 


Evidence  in  Action  for  Mismanagement  of  Farm. 

The  action  against  a  tenant  for  not  properly 
managing  e  farm,  will  require  biit  few  observations. 
If  the. misconduct  consist  in  the  b^^each  of  an  actual 
agreement,  the  agreement  and  breach  of  it  must  be 
regularly  proved ;  and  here  it  may  be  observed,  that 
an  agreement  to  take  a  fieirm  oh  certain  terms,  to  be 
made  the  subject  of  covenant  in  a  future  lease,  wiB, 
after  entry  and  payment  of  rent,  be  considered  as 
so  far  creating  a  tenancy  as  to  warrant  a  declaiution 
stating  that  the  plaintiff  had  demised  to  the  de- 
fendant '.  If  nothing  was  said  about  the  terms  of 
holding  at  the  time  of  the  demise,  (in  which  case  the 
law  implies  a  promise  to  manage  according  to  the 
course  of  good  husbandry  in  the  country  *),  the  evi* 
dence  ought  to  show  what  that  course  is,  and  how 
the  defendant  has  deviated  from  it.  Thus,  if  a  land- 
lord sue  his  tenant  for  taking  the  hay  and  straw 
from  off  the  land,  and  selling  or  consuming  it  else- 
where, the  landlord  must  prove  that  by  the  course 
of  husbandry  in  the  neighbourhood,  the  hay  and 
straw  ought  to  be  consumed  on  the  farm;  for  as  to 
this  there  is  no  general  rule,  some  countries  growing 
hay,  8ic.  for  the  mere  purpose  of  being  sold '.  But 
if  the  tenant  take  away  the  dung  which  arises  on  the 
farm,  cut  down  trees  which  grow  upon  it,  or  plough 
up  the  meadow  land,  the  landlord  will  not  be  obliged 
to  prove  this  to  be  contrary  to  the  custom  of  the 
country ;  it  being  contrary  to  the  rights  of  a  landlord, 
as  settied  by  the  general  rules  of  law  which  govern 
every  part  of  the  kingdom  ^. 
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Evidence  in  an  Action  on  an  Attorneys  Bill. 

Trb  action  by  an  attorney  for  his  bill  differs  from    Ch.  II.  •.  a. 
«11  others  cm  contract,  in  this,  that  where  the  cause  ^'^  T^n' 

of  action  18  for  business  done  in  the  course  of  a  . 

legal  proceeding,  it  is  necessary  by  the  positire 

directions  of  an  act  of  parliament,  that  the  plaintiff  aGeo.3.c.33. 

should  deliver  a  biU,  signed  by  himself,  a  month 

previoHS  to  the  commencement  of  his  action.     It 

will  be  incumbent  on  him,  therefore,  to  prove  this 

fiMst  before  he  can  be  permitted  to  proceed;  and  to 

enabk  him  to  do  this^  he  should  either  produce  a 

copy  of  the  bill  delivered,  also  signed  by  himself,  or 

dse  give  notice  to  the  defendant  to  produce  the  one 

which  was  delivered '.    It  must  also  be  proved  tliat  '  Vide  Andcr- 

the  bill  was  left  with  the  defendant,  or  at  his  place  of  ^J'^'J^J* 

abode,  for  the  mere  delivery  of  it  into  his  hands,  if     [  246  ] 

he  return  it  immediately,  is  not  sufficient,  though 

he  promise  to  pay  the  money  S    So  it  was  ruled  fay  *  Brooks  v. 

Lord  I^dan  at  Nid  Prius,  that  a  delivery  at  the.  ^*^"'  *i^- 
1  «t       lA",  1       31^        Black,  ago. 

counting-house  of  the  defendant,  who  dwelt  else- 
where, was  not  sufficient'.     But  if  two  persons  tHiUv. Ham- 
employ  an  attorney^  and  one  of  them  gives  all  direc-  P^ys>  4  £»p* 
tions  and  orders  about  the  business^  a  delivery  to 
the  person  so  acting  is  sufficient  to  charge  both  ^,  as  ^  Finchet 
18  a  delivery  to  an  attorney  appointed  by  the  de-  a^anp^.W. 
fendant  to  succeed  the  plaintiff  in  the  conduct  of  a 

gllitf.  •Vincent©. 

This  act  of  parliament  has  always  received  a  i^^^^2. 
liberal  eonstruction  in  favour  of  the  client.    If  any 
'  part  of  the  bill  be  for  business  done  in  a  court  of 
justice,  it  is  within  the  statute;  the  charge  for  an 
affidavit  of  debt,  engrossed  and  sworn,  though  no  p^yl^eT. 
writ  was  actually  sued  out^,  or  for  a  deditnus  potesta-  Kep.  ^, 
tern,  in  a  bill  in  other  respects  entirely  for  convey-  ^  Ex  parte 
ancing^,  has  been  held  to  be  sufficient  for  this  fc^pJ/Nit. 

s  3  purpose;  266. 
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Paitn.  purpose;  and  though  all  the  biminesB  were  at  the 

Actum  on  tm  quarter  tesdons  S  or  on  obtaining  a  bankropft  cer- 

^^^^^'^^^^  tificate »,  or  the  attorney  charged  nothing  but  what 

1  Q„)^e  v.  ^  actually  expended '  \f)^  it  is  still  necessary  to 
Donovan,  5T.  proTe  the  bill  delivered  before  he  can  maintain  his 

Rep.  694.  action.    But  where  no  business  has  been  done  in 

Nicholson  court,  as  where  an  affidavit  and  bond  to  the  chan- 

a  Taunt.  321.  pellor  were  prepared  with  a  view  to  a  commission  of 

*  Miller  IP.  bankruptcy,  but  the  affidavit  was  never  s worn  ^;  or 
Peaked  Cat.  where  the  whole  of  the  demand  is  for  conveyancing, 
10a.  it  is  not  necessary  to  deliver  any  bill ;  neither  is  it 
«  Burton «.  necessary  where  the  action  is  brought  by  one  ntr 
SRS^A?^.  tomey  against  another,  though  all  the  business  were 

*  Ford  V,  donis  before  the  defendant  became  an  attorney '.  So 
Maxwell,  where  an  agent  to  a  country  attorney  brings  an 

ac.509.  ^^^^^  against  his  principal^;  or  the  executor  oriMt** 
9.Fru^  ministrator  of  an  attorney  brings  an  action  for 
PiSke>Cas.i.  business  done  by  the  deceased  7;  it  is  not  necessary 
'  Griffith,  for  the  plaintiff,  in  either  cf  these  cases,  to  prove 
t^^^'  ^^  ^™^  delivery  of  a  hUl  according  to  the  sta- 

Cooke's  Cas.  tute ;  and  if  an  attorney  himself  be  defendant,  he 
Kk^P.Ti.  *^y  *^  ^^  ^^  demand  without  delivering  a  biU,  in 

•  Martin  o.  which  case,  however,  he  should  deliver  his  bill  time 
vrimler,  cited  enoueh  to  enable  the  plaintiff  to  g%t  it  taxed  before 
"^•'^     thetrial. 

The  plaintiff,  in  cases  within  the  statute,  must  also 

[  H7  ]     P^^  general  evidence  of  the  business  having  been 

done;  and  prove  his  retainer,  either  by  direct  evi« 

dence  of  that  fact,  or  at  least  by  the  circumstance 

of  the  defendant  from  time  to  time  appearing  as  a 

•  Williams  9.  V^^f  <u^d  giving  directions  about  the  cause  ^.  The 
^!^*  ^^^'    quantum  or  reasonableness  of  the  bill  is  never  entered 

(/)  This  must  be  understood  where  the  whole  bill  is  for  business 
in  some  manner  connected  with  the  plaintiff's  profession,  for  if  he 
lay  out  a  sum  of  money  for  another,  merely  as  a  fiiend,  and  gjvo 
.  an  account  of  it  in  his  oiU,  he  will  not  be  precluded  from  recover- 
ing that  as  money  paid  to  the  defendant's  use.  Moabrti^  ▼. 
Fuming,  II  Eaat,  285. 

into 
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i&lo  at  NtM  Prius ;  but  if  the  defendant  mean  to    Ch.  II.  s.  a. 
diBpttte  thaty  he  must  obtain  an  order  to  tax  the  bill    ^^ctian  &nm 
before  the  master.     BiUa  for  conveyancing,  and  ^^^^^^^^ 
other  business  not  within  the  statute,  are  open  to 
discussion  at  Ijlisi  Prius  i  and,  therefore,  in  these 
cases  the  plaintiff  must  not  only  prove  his  retaiiier 
and  the  business  done,  but  also  the  reasonableness 
of  the  charges. 


SECTION  III. 

« 

Of  the  Evidefice  on  behalf  of  the  Defendant,  and  the 
PlaifUijpt  Evidence  on  particular  Pleas. 

On  the  General  Issue. 

Tax  pleas  to  which  a  defendant  is  entitled  in  thia    ch.  II.  a.  3. 
action  are  as  viirious  as  the  different  transactions  of      Wmu^ 
mankind;  but  many  things  which  were  formerly  ^*"'^^'^°*^' 
pleaded,  may  now  be  taken  advantage  of,  on  the 
general  issue,  non  assumpsit.    By  that  plea  the  de-      [  248  ] 
fendant  puts  the  plaintiff  on  proving  the  whole  of 
his  case,  and  entitles  himself  to  give  in  evidence 
ally  thing  which  shows  that  no  debt  was  due  at  the 
time  the  action  was  commenced,  whether  on  account 
of  the  promise  being  originally  void  for  the  want  of 
d  good  aiid  legal  consideration,  or  by  reason  of  the 
danand  having  been  since  satisfied. 

If  the  plaintiff's  demand  be  compounded  of  skill 
and  materials^  and  he  has  grossly  misconducted  him- 
self, as  where  an  apothecafjT/  gitlng  Ddedicines  on  J^^^^ 
his  own  judgment,  and  not  under  the  directions  of  a  Peake'sNlP. 
physician,  appears  to  have  been  grossly  negligent  or  Cm.  59. 
ignorant,  this  fact  furnishes  a  defence  on  the  general 
issue.    So  in  the  case  before  alluded  to,  if  a  portrait 
be  not  a  likeness,  the  failure  of  skill  takes  away  all 

s  4  tide 
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1  Grimaldi  9. 
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title  to  payment '.  But,  in  general,  tbe  clrcumfitance 

of  work  or  materials  not  being  so  good  as  contncted 

for  by  the  plaintiff,  where  the  defendant  has  received 

$ome  benefit,  does  not  furnish  any  defence  to  the 

action;  but  the  defendant  must  seek  his  remedy  by 

a  cross  action  against  the  plaintiff  for  nol  fulfilling 

his  contract  (m). 

Tbe 


(m)  The  practice  of  different  judges  on  this  subject  fafu  not  been 
by  any  meai^s  uniform.  Lord  Mcaufitld  is  said  to  have  held,  that 
in  no  case  couJd  the  improper  performance  of  the  woiIl  be  made 
the  subject  of  inquiry  in  an  action  for  the  performance  of  it;  and 
Mr.  J.  BuUer,  in  a  case  of  Broom  v.  DaoiSf  Taunt.  Lent  AfS. 
1794,  determined,  that  where  a  booth  had  been  built  for  a  stipu* 
lated  pricei  the  ill  construction  of  it  afibrded  no  defence  to  an 
action  for  work;  and  labour. .  In  the  case  of  Grimaldi  v.  WMtty 
aboT»-m«ntioned,  where  the  defendant  had  it  in  his  power  to  re- 
lam  the  portrait,  Lord  Kenyon  held  the  saque  doctrine :  but  in 
that  of  Kannen  v.  3f' MuZ/en,  and  in  several  others  cited  in  7  East, 
480,  his  lordship  held,  that  where,  from  the  improper  conduct  of 
die  plaintiff,  the  defendant  had  received  no  benefit,  it  affi>rded  a 
defepce  to  the  action.  In  another  case  of  King  v.  Bottonf  Midd. 
Sitt.  after  East.  1789,  Lord  Ksnyon  held,  that  where  a  horse  was 
sold  for  twelve  guineas,  and  tvarranted  sound,  and  the  defendant 
had  paid  three,  the  defendant  in  an  action  for  the  price  of  the 
horse,  might  prove  the  unsoundness,  and  that  a  guinea  and  a  half 
was  the  full  value  of  it.  The  cases  on  the  subject  were  all  (except 
that  last  cited  in  this  note)  broui^ht  before  the  court  in  a  late  case 
cf  BoMien  v.  Buitery  y  East,  479,  Trin.  46  Geo.  3,  where  the  plain- 
tiff, a  carpenter,  having  contracted  to  make  some  buildings  on  the 
defendant's  faim  (the  defendant  findiiK  timber)  performed  the 
work  so  badly  that  it  fell  down,  and  the  court  determined  that 
this  feet  might  be  given  in  evidence  on  the  quantvm  merttUf  though 
•  no  notice  had  been  given  to  the  plaintiff  of  such  a  defence.  And 
Laartnce  and  Le  Blanc,  justices,  intimated  an  opinion,  that  even 
in  cases  where  the  {>laintiff  stipulated  for  a  certain  price,  if  the 
defendant  gave  previous  notice  of  such  his  defence,  he  might  be 
permitted  to  show  that  the  plaintiff  had  not  entitled  himself  to 
that  price,  by  performing  the  woHl  according  to  his  agreement. 
The  Common  Pleas,  however,  in  Hilaiy  Term  precemng,  held 
that  the  negligence  of  an  attorney,  in  not  opposing  the  justifies* 
tion  of  bail,  could  not  be  made  the  ground  of  defence  to  an  ac^* 
tion  on  his  bill.  In  that  case  the  chief  jusrice  said  he  would 
not  go  the  length  of  saying,  that  in  no  case  could  negligence  in 
the  partj  suing  be  used  as  a  defence  to  the  action,  though  he 
thought  It  could  only  be  used  wliere  the  negligence  had  been  such, 
^at  the  party,  for  whom  the  work  was  done,  had  thereby  lost  all. 
posbibility  of  benefit  from  such  work;  but  that  was  not  the  case 
^here,  since  a  judgment  had  been  obtained,  and  its  fruits  might 

thereafter 
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The  most  dimple  defence  to  a  demand  eatabliihed     Ch.II.  s.  3. 
'  by  the  pfatintiff  is  to  show  that  it  has  been  satisfied ;       i*«r*citf- 
the  proof  of  which  lies  ^oUy  on  the  defendant.   "——*-— 
This  may  be  ^done  either  by  payment  of  money,  or 
by  the  delivery  of  some  otiier  thing  in  satisfaction 
of  the  debt.    Ip  the  last  case,  the  defendant  must      [  249  ] 
prove  the  agreement  of  the  plaintiff  to  accept  the 
thing  in  satisfaction,  and  that  it  was  so  delivered  by 
the  defendant,  and  accepted  by  the  plaintiff.    In 
answer  to  this,  it  will  be  open  to  the  plaintiff  to 
f^ore,  on  his  part,  that  the  thing  defivered  was  not 
intended  to  be  a  complete  satisfaction,  but  only  a  - 
partial  payment.    Where  the  pajrment  is  in  money, 
i^iter  the  day  of  payment  is  past,  no  such  question 
can  arise,  for  the  payment  of  a  less  sum,  after  the  Fitch  o.  Sut- 
promise  is  broken,  can  never  be  set  up  as  a  dis-  ^  ^      *' 
charge  of  a  greater,  though  accepted  by  the  creditor 
as  such,  unless  he  execute  a  formal  release  under 
seal.     In  this  case,  therefore,  only  two  questions 
ean  arise; 

1st.  The  fact  of  payment 

ad.  The  application  of  the  money  paid. 

thereafter  be  had  by  the  defendant.  Mr*  J.  Roohc  appears  also 
to  have  taken  the  distinction  between  the  case  of  a  partial  benefit 
and  none  at  all  beine  rendered  to  the  defendant;  but  the  odier 
judges  (Heath  and  (Suanbre)  seem  to  have  been  of  opinion  that  no 
degree  of  negligence  could  furnish  a  defence,  but  that  it  must  be 
foade  the  subject  of  a  cross  action.  Tenqfler  v.  M^LaMm^  a  Bos. 
&  Fnl.  N.  R.  136.  Vide  Fammorih  v.  Garra^,  Campb.  N.  P. 
^8.  FttherY.Sanudoy  Ibid.  190.  In  the  first  of  which  Lord  IV/en- 
hermigh  held,  that  a  man  being  employed  to  build  a  wall,  and 
liaving  built  it  so  inaidfidaUy  that  it  was  obliged  to  be  taken  down, 
was  npt  entitled  to  recover  any  thing  for  his  woii;  but  that  if  the 
wall,  as  it  then  stood,  might  be  taken  down  and  rebuilt  with  the 
same  materials  at  less  expence  than  it  could  without  them,  the  plain- 
tiff was  entitled  to  recover  dto  ttaUo.  And  in  Lemit  ▼.  CcMsgrone, 
2  Tannt.  2,  it  was  hoiden,  that  in  an  action  on  a  banker's  check 
given  as  the  price  of  a  horse,  which  the  plaintiff  knowing  to  be 
unsound  had  warranted  sound,  the  defendant,  having  tendered 
back  the  horse,  might  make  the  breach  of  warranty  a  defence  to 
the  action. 

The 
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Part  n.  The  &et  of  payment,  if  made  to  the  plaintiff  in 

Ptf^Menr.      person^  Bnd  a  receipt  on  a  proper  stamp  were  girea, 

■  ifi  proved  by  evidence  of  the  plaintiff's  haad*writingi 

in  other  cases  it  is  generally  proved  by  the  testi- 
mony of  some  person  who  was  present  when  the 
money  was  paid.  But  the  fact  of  payment  may  be 
presmned  from  circumstances  without  any  diieet 
proof.  Mere  lengAi  of  time  will,  as  we  have  before 
>  Ante,  a8.       observed  %  afford  in  many  cases  a  presumption  of 

payment;  and  on  a  similar  principle  Lord  Kenym 

held,  that  proof  of  the  plaintiff  and  other  workmen 

having  come  regularly  to  receive  their  wi^es  from 

the  defendant  at  stated  times,  and  the  plaintiff  never 

having  been  heard  to  complain  that  he  bad  not  been 

*Lnmas  «.       paid*^  Was  presumptive  evidence  of  payment  in  aa 

i^EaTn^P^   action  brought  at  a  distant  time  afterwards.    If  the 

ago.  money  be  paid  to  a  servant,  or  other  tUrd  person, 

for  the  u<ie  of  the  plaintiff,  it  must  be  shown,  in  addi* 
tion  to  the  fact  of  payment,  that  the  person  to  whom 
the  payment  was  made,  had  either  a  general  aathority 
to  receive  money,  as  beit^  accustomed  to  receive 
it  in  the  plaintiff's  shop,  or  the  like ;  or  else  that  he 
had  a  particular  authority  for  the, occasion.  As 
where  a  man  sends  a  horse  to  a  fair  to  be  sold,  the 
[  ^5^  ]  presumption  is,  that  he  means  to  entrust  the  person 
who  has  the  horse  rathet  than  a  mer6  stranger  with 
the  money,  and  therefore  payment  to  him  is  pay- 
*^n.  la       meiit  to  hiir  principal  K    So  where  a  broker  sells  the 

goods  of  A.  to  J3.  without  naming  his  principal,  and 

gives  the  usual  bought  and  sold  note  t6  the  buyer 

and  the  seller,  and  the  buyer  afterwards  pays  him, 

iu^^^°^  **      this  is  payment  to  the  principal  ^ ;  and  if  ike  buyer, 

ii£m^36.      having  bought  other  goods  of  the  same  broker, 

pay  hka  generdly,  on  account,  a  sum  of  money 
more  than  sufficient  to  satisfy  one  demand,  but  not 
enough  to  discharge  both,  each  of  the  sellers  must, 

in 
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in  case  of  the  ineolvenoy  of  the  broker^  ^PPfy  ^.V^<^    ^^  ^^  ^'  3- 
portioflable  share*  of  the  mon^y  received  by  the      tPaywitf. 
broker  towards  the  discharge  of  his  debt,  and  can    — — - 
only  recover  the  balance.    Payment  to  the  plaintiff's 
attoi^neyi  after  he   is   privately  changed^  without 
leave  of  the  court,  is  also  a  good  payment  to  die 
{datntiff' ;  but.  payment  to  a  comitry  atHomey,  to  >  Powell  v. 
whom  he  who  is  properly  concerned  for  the  plaintiff  J^***»  *  ®**^^* 
eends  a  writ  for  the  mere  purpose  of  getting  it  eke- 
ented^  is  not  sufficient  * ;  neither  wiU  a  payment  made  '  Yates  o. 
to  an  attorney  on  record,  but  who,  in  fact,  was  never  n"^*2l^ 
employed  by  the  plaintiff,  discharge  the  defendants  so^t_ 
So  that  in  all  these  cases  the  defendant  should  be  Eaton,  i  T^ 
prepared  to  show  that. the  attorney  was  employed  B«p.u9. 
by  the  plaintiff. 

If  a  bill  of  exchange  be  paid  by  the  defendant  to 
the  plaintiff,  and  the  plaintiff  is  guflty  of  negligence 
in  not  giving  notice  of  its  dishonour,  this  will  be 
considered  aa  paymoat.    But  where  the  promissory 
notes  of  a  badger  were  girws  in  payment  for  goods 
at  the  time  of  the  purdbase,  which  notea  afiterwarda 
^med.out  to  be  of  no  value,  on  account  of  the 
banker  having  then  stopped  payment,  it  was  hdid 
tiuit  this  wae  no  satisfaction'  of  the  debt,  unless  the    ' 
eeller  expressly  agreed  to  run  the  risk  of  their  being  i^^^°^*' 
paid^.    If  the  creditor  desire  his  debtor  to  remit  a  Rep.€^. 
bill  by  the  post,  and  the  letter  containing  it  mis-  *  Warwic  v. 
carry,  the  creditor  must  stand  to  the  loss '.    But  in  pf^'w  p 
iuch  a  case  it  has  been  held,  that  the  delivery  of  the  Cas.€7. 
letter  to  abellman  in  the  street,  and  not  at  a  regular     [  ^^i  i 
receiving  house,  is  not  a  compliance  with  the  direc- 
tions of  the  creditor,  and  that  in  case  of  its  mis- 
^airiage  when  so  delivered,  the  loss  iviH  (all  on  the 
person  so  improperly  sending  it^    On  the  same  •Hawkuuv. 
principle  it  would  probably  be  held,  that  the  sending  p^^.^^^' 
of  bank-notes  uncut  would  not  discharge  the  debtor, 
where  he  was  directed  in  general  terms  to  remit  by 

the 
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Ptui  II.  the  posty  because  amongst  prudept  people  it  is  usual 
Tm^mau,      to  cut  such  securities  in  halveSi  and  send  th^m  at 

"  differenf  times.   In  case  the  creditor  gave  no  specific 

directions  as  to  the  mode  of  remittance,  the  proof 
of  putting  the  letter  containing  die  bills  or  notes 
into  the  post,  would  be  prima  fade  evidence  of  their 
safe  arrival ;  but  this  might  be  answered  by  proof, 
on  the  part  of  the  creditor,  that  the  bills  or  fiotes 
got  into  other  hands,  and  were  received  by  some 
person  with  whom  he  had  no  connection.  The  mere 
circumstance  of  the  defendant  having  drawn  a  check 
on  his  banker,  payable  to  the  plaintiff  or  bearer, 
affords  no  proof  of  payment,  because,  being  payable 
to  bearer,  it  does  not  appear  that  it  was  ever  in  the 
hands  of  the  plaintiff;  but  if  he  endorse  his  name 
on  it,  this  is  sufficient  to  call  upon  him  to  show  that 

■  £gg  9.  Bar-     it  was  paid  on  some  other  account '. 

^C^  f3*P*  As  to  the  application  of  money  paid,  the  rule  is, 

that  the  person  paying  may  direct  the  application  of 
it;  and,  therefore,  where  there  are  more  accounts 
[  352  ]  than  one  between  a  debtor  and  his  creditor,  as,  for 
instance,  one  debt  on  a  bond,  and  another  on  a 
simple  contract,  if  the  debtor,  when  he  pays  a  sum 
of  money,  declare  that  he  pays  it  specifically  on 
either  of  these  accoimts,  the  creditor  cannot  after- 

^Attoa.  Cro.     wards  place  it  to  the  other  *.    But  if  the  payment  be 

general,  and  no  specific  application  made  by  the 
debtor  at  the  time  of  payment,  the  creditor  may, 
unless  in  cases  where  the  debtor  is  indebted  m 
different  characters,  or,  having  ceased  to  be  a^  trader, 
subjected  himself  to  the  operation  of  the  bankrupt 
laws,  or  where  the  interest  of  third  persons  would 
be  affected,  place  the  money  paid  to  which  account 
he  pleases.  Thus  where  the  plaintiff  served  the  de- 
fendant three  years  under  an  indenture,  and  three 
more  under  a  simple  contract,  having  during  both 
periods    received   goods   and  money  generally « on 

account 
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MMJBttb.af  «r^0M,  the  wpfih  9f  yfbi^  }i^Vt4Woxi\dp 
if  plafi»d4#  Ifch^  tMcomI  of  %  first  ^^TJi^,  ^  190M 

ihui «i^c^wt ito nnjisftr it, bu| wWcb ,wer^.§^i hhm^n^  — *-  -  ^ 

in  APe  iu^eMAt^  Be  .a^ii^w(i9  ^Qugk^  jbv^p  actons, 

die  out  ia  coy/iiimt,  t^^  otl^^  i»  m^mp^^  iVPQj^ 

sUoh  lb|  id^feodw);  ^ttasipte^  1(9  apprpfpiMt^  .pp 
aiiMsh  ijf  llie4t^]iiHifapt;»  A9  wMa  jiMilcJe^  t<^  Mtigfy  Jj^ 

fiflit  ineiuHi^t*  to  ,tb^  jwtipp  rf  fK>F.«nMit,  h^  ,tb? 

eamt  ib«bl,  Itmt  ih^  ^plimtif  jM  Np  ^le<^tio9  to 
Morib^  Ao  jthe  iS^eoBi^  i,^%  i^r  F^^h  ^0  ht^d  t^ 

]»enod»  uA  wglit  Abfirefcyrf  jrwor/er  j»i  b^^  'Pctertv.An- 

But  lidMW  Qi^e  jicfiCWMrt  ip  ^jfjth  Hi^^el^tflyr  ia  l^s  offio  Xa*^"'  590. 
Bight,  cwdilbe.QtJw  aft  f^ef^i^,  ^th/s  ;lanr  ^i^  co^ir 
iiderAke  fM(^«)Q4k  9f /»i4^  PP  jftP^OftRft  Pf  IWW®^* 
JodiyidAltly,  ^4  (WiU  W.t  dRSWl^  J^tP  P^e^itqr  ^Ojappjy 
Hjte/wyiftlih^ri^^pvtt^*.    ^^Oj^rl^ere  ^  grader  .bjeing 

indebted  payjs  m^mj,  f«4  f^A^^  ?^>^g  .«ff  ^Kad« 

contracts  a  f^i^^  4»\%9  .9^4  ^n^.^^  f^rtb^r  jiay- 

WflPls^  #  PPtbiijg  V«Mid,%Ptto!^be  aHpJicajlion,  the 

law  applies  the  payment  to  the  first  debt,  sp^as.tp 

prevent  the  creditor  fr9f|i.tajkiqg,Q^t.a  CO(qnQ|issiop  of 

llMlu^tcy,  jff^OirtfftGient \^  he^m  pftid  tp^redi/ice  ,the 

debt,  contracted  while  the  party  w;^  p  U:^ar^,i]|^4^r 

%Qf^p  fox.it ^hjftU>e>.^exi^lefi.  tJhat  t^e  f^iy^\^9  F^de  » M^ot «. 

tteil»y»wit,.dijl  ijftt.pjt^i^^f^r  ))e  Ji^d  ce^aed  tQ:t).e  ^  JJ^jJv  i^gfd 

JW!!irtl»bth£<)lddj^bt,g>»oKld,reff}ai;i,u^^  Dawei?. 

¥>;VitP»#»te^iHiM)jB.tolhe  bABJ^SHPt.toy^s.  prSercS' 

jA«»R*WtWX»4-4>«^VfiRgMe^^fprp»^?^  64,  as  ex- 

^.,aR(i  C.  1^  .p^r^ne;^,  ^p.t,k^flKiBg,%^ttiej  had  p  Jg^^^^ 

ibif^  P«rt9fir»  ftvrpiis^^d  jt^^fli  ^jvitji  ,goo.^,,  ,^W)d  .re-  ^   * 

Umfi  <W^Af  .def^Og  .aClftr  ,ti\e  ^cr^tclissofutioii 
Q^lt'^»flWtae5^Jp#.after,yvJHc^89fftejbj)J^  p^ 
ft?  i«HEtiVfrs^P  'Wl^  ,^i8})o<]K)yC?d  ^nfl  .^eUver^d  lip     - 
WPe|»^,aq»d,|^illp,U^g  i^yl  ip  .lien^f  jtljem  ;  it  was  ^  ck" 
^rtd$fW*^Ttti^t»aiujjl?i,d^lixesry.ijp,pf ^^^  disbonoured   i4jEi|st,?a>, 

9t  »  7 .  ^i'l*» 


'  Goddard  v. 
Cox,  a  Stra. 

1194. 
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II.       bills,  upon  receipt  of  tbenew  good  ones,  was  evidence 
Pisymeitf.      of  a  particnlar  [appropriation  of  such  new'  bills  in 
*;  payment  and  discharge  of  the  old  debt ;  and  that 

the  secret  third  partner  might  avail  himself  of  such 
discharge,  in  an  action  against  himself/  jointly  >with 
JB*  and  .C.  Lastly,  where  ^a  person  keepingr'cash 
with  a  banker,  deposited  with  him  the  note  of  a 
third  person  for  a  sum  of  money,  telling  him  at  the 
^  same  time  that  it  was  a  note  made  for  his  accommo- 

[  ^53  ]     dation,  and  afterwards  paid  a  sum  of  money  into  the 
banker's  hands  without  making  any  specific  appro- 
priation of  it,  Lord  Kenyan  held  that  this  money 
must  be  placed,  as  far  as  it  would  go,  towards  the 
I  Hammenley   discharge  of  the  -then  existing-  debt ',  and  that :  the 
*"i^°^}I[*^*/.i5   banker  could  not  hold  the  maker  of  the  note  respon* 

sibl6  for  more  than  the  balance  remaimng  due  at  the 
time  of  such  payment,  though  he  afterwards  trusted 
his  debtor  with  a  further  sum  of  money. 
The  most  ordinary  special  pleas  are, 

1.  A  set-off  of  a  debt 'due  from  the  plaintiff  to  the 
defendant. 

2.  The  statute  of  limitations. 

3.  A  tender  of  the  money  before  the  commence- 
ment of  the  action. 

.   Set-off.  As  to  the  first,  it  should  be  observed,  that  where'a 

particular  sum  of  money  is  received  by  the  defendant, 
who  is  entitled  to  retain  a  part  of  it  for  his  labour; 
or  the  plaintiff  agrees  to  money  being  retained  by 
the  defendant  to  satisfy  himself  some  other  demand ; 
tbiese  are  not  properly  matters  of  set-off,  but  are 
*  Dale  IP.  Sol- .  evidence  under  the  general  issue  as  payments  But 
2%^     "'       w^ere  it  becomes  necessary  for  the  defendant  to . 

have  recourse  to  the  statute  of  set-off,  he'  must 
prove  the  same  facts  in  support  of  his  counter  de- 
mand, as  if  he  himself  were  plaintiff  in  another 
action ;  aiid  if  he  has  not  pleaded  his  set-off,  but 
[  ^54  ]      given  notice  of  it,  he  must  be  prepared  to  prove  the 

delivery 
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debvery  of  such  notice.    A  setroff  can' only  be  imade    cb«  II.  i.  3. 
where  both  theplaintiff'B'aQd  defendant's  demands      StattdefT 
aie  certain  and  liquidated.  IMtaHam. 

.    The  statute  of  limitatiam  is  pleaded  in  two  forms ; 
as,  firsts  that  the  defendant  did  not  undertake  within 
six  years  next  before  the  commencement  of  the 
action ;  or^  secondly,  that  the  cause  of  action  did 
not  accrue  within  that  time.    The  last  form  ia  appli-* 
cable  to  all  cases,  and  die  only  one  that  can  be  made 
use  of  where  the  promise  is  executoiy,  viz..  to  pay 
money/  or  do  an  act  at  a  distant  time;  for  till.that 
time  is  past,  no  cause  of  action  accrues ^  : But  as  ■Gould  v. 
soon  as  the  cai^se  of  action  has  accrued,  the  time  J^JS^Jj^ 
begins  to  run  ;  and  in  those  cases  where  the  cause  of  838;  ^tST' 
action  arises  from  the  negligence  of  the  defendant,  or  fi*^^*^' 
the  non-performance  of  a  duty,  they  cannot  be  revived  Moor,  1  Vent. 
by  a  new  damage  arising  to  the  plaintiff,  or  acknow-  ^9^- 
ledgment  by  the  defendant.  As  where  the  defendant 
sold  wheat  to  the  plaintiff  as  spring,  wheat,  which  the 
plaintiff  in  consequence  re-sold  as  such,  and  was 
afterwards  obliged  to  pay  damages  recovered  against 
him  by  the  person  to  whom  he  sold,  the  court  held 
his  cause  of  action  to  have  arisen  at  the  time  he  dis- 
covered the  wheat  to  be  of  a  different  quality  from 
that  for  which  it  was  sold;  and  not  at  the.  time  when 
the  judgment  was  recovered  against  him  by  the  per- 
son to  whom  he  sold^.    So  where  an  attorney  being  *  Batley  v. 
employed  to  search  at  the  Bank  of  England,  whether  ^^?^*  ^ 
stock  was  standing  there  in  the  names  of  certain  per- 
sons, omitted  to  make  the  search,  and  on  the  dis- 
covery of  the  omission  six  years  afterwards,  said  that 
the  neglect  arose  from  the  o^ssion  of  his  clerk,  and 
that  he  must  be  responsible,  it  was  held  that  the 
cause  of  action  arose  at  the  time  of  the  neglect,  and 
was  not  revived  by  the  subsequent  acknowledgment ' .  *  short  v. 
But  in  cases  of  mere  debts  4ue  above  six  years,  a  ^^^^^x^ 

promise 
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'  Catling  V. 

Skoulding, 

6T.  Rep.  189. 

Cranchv. 

Kiikman, 

Peake's  Cas. 

131. 

•  Cotes  V. 
Harris,  Bui. 
N.  P.  149. 

[  •SS  3 

pheav.firedlAi 
3B.'lcA.a4D. 

^He^jrlipgo. 
Hastings^SaQu 

'andSbvLd. 
Mansfieuly  in 
Trueman 
r.  Fenton, 
Cowp.  548. 

*  Lawrence 
«.  Worral, 
Peake's  Cas. 

93- 

*Yea,  barty 
V.  Fouraker, 
2  Burr.  1099. 


pciMHaearMkiiaidedgnaiit  ofukm  ildhlhgr4ktAir 
feiifkiit  witbiA'diai  time^  befaae  Ihf  MmmMCMiMt 
of  the  action,  will  revive  the  ilebL    KVhere  -m  Moteal 
naliquiGbAed  eoeMol;,  eommMtigkg  id  orois  immmdup 
k.  Mbstating  hetvetn  the  fautifig,  if  aqr  Utm  Jbe 
mlhin  aioc  yean,  ibis  forevemta  tbe  optoitiQPi  ^  dii 
itatiite  joa  the  east,  for  fladkoeiritamjk  w^^toiWr 
ledgpieat  tfaiMt  liie  «ftcouD[i;  isiMins  iMm^tlM'' :  jbn^ 
if  ihe  Jemuid  ibe  aU  ^ca  one  Mfe,  Piie  it^m  Wmk 
wi4iiA  six  ypms,  AFili  jiet  tftiw  4kW  9Aess  ,«ptf  ^f  H^ 
statnte^  (nV    in  .caaea  BFkeKa  itt^  .fVN^«  1^^  W^ 
sHtedyia  V4iiy  Jbtk Matter  jbas  bfi<tn.M4  (0.  }^wt* 
ftoieoty  aAi  4iie  aUglrte^t  yad^owledgment^  whetb/^ 
Boade  io  the  plaintifi;  4ir  i*  Mi]r.4e|^J(>g»  w^t^i  %  thii;^ 
pecsooftin  nrhich  lie  inA  :ikp  poiie^^'i  wiU  n^^e  ^a 
fresh fToimae, or  gfine  aAwib  ^^a^ipf  ^tio|u  Thi^, 
if  tke  defendant  my^  '^  jpro  ve  ^ik  4^  9Iq4  f  j^iH 
pay    you»*;"  or,  ^'  I  Am  Mm4y  *o  ja<>flp|ipfi,  bfif 
Bothipg  «B  ii«e  ^'(p);; "  -oc,  *  tf  ibe  fc»^  ftny  llpmml 
en  me^  it  ^jmM  be  aelUed V  ^tf »  m^^Vif^g  fh^  fkmr 
mff  apea  <iAcr  Ute  ^ebMiy  lOf  1m  hiUt  ^Ya  ''«yw 
bam  nads  :fin  ^jMa^Mt  iWiQMd.; "  wUho^  ^* 
aisting  Ihat  it  ihaa  faaei)  f^iA'^i  ao  <^tbat  JlpKe  ,iv^ 
sawety  fori^natber  tptDsbn.  wkoiiiyd  ibe  moii^^.Wilt 
thatheia  wiQiiiB  loqp^iyjbqlf  ^f  it';''  QT, ''  4lAttlfa« 

f(lO  nV  <9909ptiofi,in  tbe  «ti^ttffe  as  ^  ,tf¥nKiipa}U.^oom9^  itfm 
Aotfprop^rly  fall, within  the  plan  ^f  tlus  woii,  which,  fw.ofU^  be- 
fcre  observed,' 18  oon^ed  to  the  oroof  required  in  actions,  and  is 
nQtopotaaM-lo  disOHistthe4an^,  Hirtb^rjhaii  ifttieosjspiryftoip^ 
outr^he  ^di^ce  reouired.;  but  I  (nnnot  avoid  fefernu^  the  reader 
to  ^[lie  very  elftborate  and  learned  note  of  *Mr.  Smjeviui^WiUiamif 

(0)  In  ^BMtu  y.  Samdy  9  B.  ^  A.  ^59,  the  nlaintitT showed  t^ 
ddfendaxit  the  note  on  which -ii>e  netiun  ^'ss^roaglit  imiie^ 

vaan;  ooHaidiflfaedcfeadsmMid,'^  jSi9u»t#eTi^ 
I^ve;a.set-o0'jmJQfit^ati:  ^y%.aDd  i/y/r(7y<4^*''  (^^^^entiente, 
Bestf  J.)  held,  that  this  was  4iot  a  suffiicienjc  aeknowledgaient  -to 
S*k«llie'easaaut«£«iu!  staMic. 

plaintiff 
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plaintiff  had  paid  money  for  him.  twelve  yean  ago^    cb!  II.  s.  3. 
but  that  he  had  since  become  a  bankrupt^  by  which      Statttte  of 
he  was  discharged  as  well  as  by  law  firo^  the  length    ■'^*w«^«^'«w* 
©f  time  the  debt  accrued '  ;'*  or,  "  that  he  did  not  ,  q^^^^  ^ 
consider  himself  as  owing  the  plaintiff  a  fiirthing,  it  Bredshaw, 
being  more  than  six  years  since  he  contracted  * ;"  or^  3  Esp.  Cm. 
'f  t&atthe  acceptance  was  in  his  hand-writing,  and  ,g 
that  he  had  been  hable,  but  that  he  was  not  so  dien,  Honemaa^ 
because  it  was  out  of  date^  and  it  was  not  in  hia  ^  ^^^  599' 
power  to  pay  it';"   all  these  being  acknowledge  'Leaperv. 
ments  that  the  defendant  was  once  liable,  and  that  ^e^^t,  490. 
there  is  an  unsettled  account  between  the  parties, 

^the  law  raisea  a  ^dmiseto'  pay,  on  the  plaintiff 
proving  the  existence  of  the  debt.  .  So  a  letter 
written  by  the  defendant  to  the  plaintiff,  on  being 
sued,  couched  in  ambiguous  tenns,  neither  expressly 
a4nuiting  nor  denying  the  debt,  may  be  left  to  the 
jury,  to  consider,  whether  it  amounts  to  an  acknow" 
iedgment^;  and  even  an  affidavit  made  for  the  ex*-  *Uoydv, 
press  purpose  of  obtaining  leave  to  plead  the  statute,  r^*^^  ^' 
stating,  that  since  making  the  bill  of  exchange  on 
which  the  action  was  brought,  no  demand  had  been 
made,   may  be.  so  left^     But  if  the  defendant  •HuojMrf7.> 
deny  that  any  debt  was  ever  due,  as  if  he  say,  in  an  4S11V604,  d 

'action  by  an  executor,  **'I  acknowledge  the  receipt 
of  the  money,  but  the  testator  gave  it  me  ^  ;*'  this  does  '  Owea  v. 
not  take  the  case  oubof  the  statute.    Payment  of  ,^^>^g^' 
interest,  by  one  of  several  makers  of  a  joint  and  .  '  '        . 
sevenu  promissory  note  7,  takes  it  out  of  the  statttte  «.  Whiting,. 
as  to  all ;  and  it  was  in  one  case  holden,  that  if  one  I><xigf •  ^* 
become  bankrupt,  and  the  creditor  prove  his  debt,  *  ^.■^'^"  *• 
and  receive  a  dividend  under  bis  commission,  this  aH.Blac.340; 
takes  it  out  of  the  statute^  as  against  the  others     [  256  ] 
ako';  but  this  decision  has  beeri  recently  over-  ^|^^'  ^ 
ruled  •.  •    Salk:4ao.  ' 

The  plea  applying  to  the  time  of  the  commence-  '  ?J^**?™" 
ment  of  the  action,  as  it  appears  on  the  declaration,  13^  ^j^  ^2. 

T  it 
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Sfatttieof 


'Smith  ID!. 

Bower^CT. 

Rap.e6a. 
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'  M^tbews  «. 
PUflips,  9td\. 
424;  Oawer  v. 
Jamtfy  Bui, ' 
N.P.  i^i* 

Laqabe^  Cra 
C«r.a94.Wliitr 
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ASSUMPSIT. 

it  is  necessary  for  the  plaintiff,  in  cases  where  tb» 
promise  was  not  made  within  six  years  before  that 
time,  but  whiere  a  writ  was  eued  oat  nd  return^ 
within  six  years  after  il^e  cause  of  action  aeeiroedt 
to  state  such  writ  an4  the  day  it  issued  cpeeiaUy  in 
the  replication. 

Where  there  haw  been  moie  wii^  than  ona.%  it 
must  appear  that  th^  are  r^ular  continuancea  of 
each  othei^  as  a  iatiiai  on  a  bSl  of  MuMfeaez»  or  the 
Uke;  for  an  attachment  of  privilege  would;  be  no 
continuance  of  a  conmien.wnt,  being  laroeeas  of  a 
different  nature. 

To  this  i^licatxon  the  defendai^tirejoBis,  either  by 
denying  the  writ,  if  none  in  finct  issued,  or  stating 
the  exact  day  it  was  sued  QOit,  if  the  pteyitiff  only 
mentions  the  tatep  and.  pleadjag*  thsA  he  did,  boI 
undertake  within  aui  yeam  next  faafera  tha:S«ing  ik 
out .  itt  the  issi  caaa^the  pbiniiirs  evidenoe  will  be 
ther  same  as  if  he  had  tat¥6ned  the.plea,  eaesfi  aa 
V>  the.tiae«  In  the  otfaec  a  mattei  of  secoid  ^bebig 
put  ijSf  issue,  namefy,  the  amng  fordi  .a  writ  dviy  »« 
tumedead  filed,  tlm  couit  inapeots  the  feeoedv  and 
l^iivea  judgment  aa  inather  casea  on  the  plea  gf  md 

..  ^  Hhe.phdnti^  aiayiako.  reply  ^hat  he  originaHy  cte« 
aienced  •hi^  action  in.  an  infiorior  court  within  sii 
years^  and  that  tiiadafendBnttsemovediifa^AabMi 
o]t|n«^;  or  that  he  obtained  a  judgment  or  aaouAt 
lawry  on.  an  original  wthm  that  timc^  which,  kaa 
since  been  (umstad  oa^ieiwsed  S  and  that  he»  oeaa* 
mmced  iibe  present  action  wi^n  a.  yeav  after  the 
9mf^X9fi^  $0  iC  e  «iap  ^weience  an  actiw  and  die^ 
<»9^fim  sole,  after  the.^ompiiewement  of  a«  i^tjne 
^,-bec,  vfiafty,  wh^eby.4tebateaA>  the  qx«cu^is  er 

administrator  in  the  one  case,  and  the  husband;  iMid 

^^:in,  the  §tber»  kfm  e  reasonable,  tiinft(whioh  is 
genara^y  undersl^  to  be  a  year)  to  commeiiee.a 

fresh 


fresh  action,  and  may  rfeply  the  f^ct  to  a  plea  6f  the    Ch.  II. ».  3. 
statute.    The  defendant  tHhy,  by  his  rejoiiider)  of     Statute  of 
6Mme  deny  any  of  the  fact©  so  stated^  and  the  issue  Z'*"'*^^^^' 
wifl  lie  on  the  plaiiilaff  te  prov^  thern^  either  by 
pttK)t  of  the  iooMjet  i^f  reeofd  in  the  usuid  way^ 
where  thkt  is  traversed,  or  by  proof  of  the  matter 
in  pdU,  bdbre  a  jtiry,  where  s«ek  mutter  is  put  ii| 

When  the  plaint^  woidd  eMiise  UifflMlf  fbr  hoi 
eomitiencihg  his  action  iti.  time>  by  fedsdn  of  his 
bemg  under  eithet  ^the^iifabilitles  mtolioned  in  the 
statute,  such  dil^abiUty  must  be  spedally  stated  iii 
tfke  replication^  and  it  inufitbe  added^  ihat the  aeti<m 
was  commehced  witfanoi  ^x  years  lifter  the  t^a^mH 
tff  it;  tod,  if  ^t  disabHity  be  tfftt6?rse4^  th^phmtiff  [  258  ] 
must  pi^ore  the  eidstence  ted  eontmuan^e  of  t^ 

llie  iplea  of  tender  goes  only  to  ddbat^  tite  plian*       Thuttr. 
ttff^s  right  to  costfif,  and  therefore  the  defendant  wh6 
pletcds  it,  is  sthfraycT'obliged  to  pay  into  eourt,  foi^  th^ 
Me  of  the  plaintiff,  as  much  as  he  aldmits  to  be  d^ie ' ;  >  Madellan  v. 
Knd  eatmot  plead  the  genewd  issue,  for  the  Saine  p«rt  §^^'^^^^* 
of  the  declaratiotl  as  that  to*  whieb  he  applies  hii 
lender;  but  can  only  pletid  t  tender  at  to  pari  (X   ' 
Ae  dai!i^6cge8,  tmd  die  general  isstie  fits  to  the  i^e^ 
tAdjjte,    The  plainfi^  may  traverse  boCb  tKe  tended 
Kttd  the  general  issue",  tod  theti  it  wiR  be  rn^umbeE^ 
tfa  Mth  to  prove  that  the  defendant  was  in^bted  to 
Uih  in  a  larger  Sum  than  hd  adi!nits>  and  on  the  de* 
fettdaM  to  pi'ote  his  tender.    If  the  plaintiff  fini  on 
the  first  issue,  the  tender  win  b^  the  onfy  matter  in 
dispute,  and  to  support  thia,  Hxe  defeniAini  muiAt 
prove  that  he  offered  ta  pay  thfe  money,  elAer  to  the 
plaintiff  or  an  agent  who  was  authorised  to'  receive 
l^syment  %  and  ha,A  it  witli  him  to  pay.    If  the  ifixoBL-  •  Ooodland 
tiff  make  no  objection  to  receive  it,  tibe  defendant  '^'^^^^^.^ 
should  put  it  down  for  Mih,  for  holding  it  in  a  b^  *   ^^  '  ^^' 

T  3  under 
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Part  II.  under  his  arm  is  not  sofficieqi';  but  if  the  plaintiff 

■^^"*^'  refuse  to  receive  the  money  tendered,  contending 

*  Vide  B.N.B.  ^^^^  more  is  due,  he  cannot  afterwards  object  to  the 
151  •  formality  of  the  tender.  Thus,  though  a  person  must 
Reed^^^T  fegw^afty  tendej  mofMy^  and  not  hank-notez  *,  apd  Uie 
Rep.  554;  9B.  exact  sum  without  asking  for  change ',  or  a  receipt  ^; 
&  P.  536.  y^^  jf  ^)ien  such  informal  tender  is  made,  the  ere- 

Smith  Peake's  ^^^^'^  ^^^  ^^^  object  to  receive  it  on  that  account, 
Cas.  88.  but  on  account  of  more  being  due,  he  will. not  after- 

[^69  ]  wards  be  permitted  tOj  object  to  it  on  the  trials, 
ib.  179.  Sed  ^*  ^^  even  if  the  cash-notes  of  a  country  bank  are 
videGlascotv.  tendered,  and  no  objection  is  ma.de  on  that  account, 
Cas%8^  the;  tender  will  be  deemed  sufficient  ^.  So  where  the 
Huxham  v.  d^endant's  agefit,  having  taken  out  his  pocket-book, 
a™^pb  31     offered  to  pay  the  plaintiff's  debt  if  he  would  go  to  a 

*  See  the  above  neighbouring  pubUc-house,  and  the  plaintiff  refused, 
cases.  thiswasheldagoodtender^.  But  in  all  cases  it  should 
« Lock^ri^  appear  either  thatBome  money  was  produced,  or  that 
N.  P.  Cas.  the  creditor  expressly  said  he  would  jiot  receive  it '. 
3ded.  239.  s„^  these  are  not  the  only  replications  that  may 
InfETslM  &^  ^  made  to  this  plea^  the  plaintiff  may  reply  a 
sS*  special  demand  by  him,  and  refosal  by  the  defendant 
*I^>c'™*p»*-  to  pay  at  any.  time,  either  before  or  Bub8eq[uent  to 
Cas?^?.  "^      ^®  ^^^  o^  ^^  tender,  for  if  the  defendant  has  ever 

*  Gil  H  rt.  '^^^^^  ^  P^y  ^^^  money,  his  tender  will  not  avail 
Salk.63a;iLd.  him  9;  Bnd  for  this  reason  a  tender  after  the  day 
Ray.a54.S.C.  ^f  payment,  in  a  bill  of  exchange,  is  no  bar  to 
Peplor^  the  action'.  If  this  demand  and  refusal  be  tr»- 
8  East,  168.     versed,  the  issue  wiU  of  course  be  on  the  plaintiff 

*  S^bey  to  {HTOve  it ;  and  to  support  the  issue  on  his  part,  it 
iCraapb.  181.  ^^  ^  necessary  for  him  to  show  that  the  demand 

was  of  the  sum  tendered,  for  if  the  defendant  tender 
5/.  the  plaintiff  cannot  avoid  the  effect  of  it  by 
.aftierwards  demanding  10  /.^  The  demand  must  also 
be  made  either  by  the  plaintiff  himself,  or  some  one 
authorized  to  give  a  discharge  for  the  money.    Thus  a 

demand 
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demand  by  a  clerk  to  the  plaintiff's  attorney,  who    Cb.  n.  s.  3. 
had  never  seen  the  debtor  before,  will  not  be  suffi*        Tender. 

cient ".  ~^ ^ 

If  the  tender  were,  in  point  of  fact,  made  after  j  Camp.  478.* 
the  commencement  of  the  action,  but  before  the 
exhibiting  the  bill,  the  plaintiff  may  in  this,  as  in 
the  former  instances,  show  the  actual  commence- 
ment of  his  action,  by  stating  th^  writ  in  his  repli- 
cation * ;  and  the  defendant  may  rejoin  that  there  was  ^imletoft.'' 
then  no  cause  of  action,  or  that  he  tendered  before  1  Lutw.  aay. 
the  day  on  which  the  writ  was  sued  out.    On  the  5""?*  ^* 
first  rejoinder  it  will  be  incumbent  on  the  plaintiff  8  East'  168. 
to  prove  the  time  when  the  cause  of  action  accrued ;  •  Wood  «. 
on  the  other,  the  defendant  must  show  the  day  on  ^^j{**"j-, 
which  he  made  his  tender '. 

I  shall  mention  two  defences  more,  which  may  be  Infancy. 
either  specially  pleaded  in  bar,  or  given  in  evidence  on 
the  general  issue,  and  these  are  the  infancy  or  cotjer* 
ture  of  the  defendant  at  the  time  of  the  contract ;  but 
if  a  promise  be  made  at  the  time  a  woman  is  sole,  [  360] 
and  she  marry  afterwards,  this  must  be  pleaded  in 
abatement. 

To  the  plea  of  infancy,  the  plaintiff  may  reply,  first, 
by  denying  the  infancy. 

Secondly,  That  the  defendant  ratified  the  promises 
after  he  came  of  age. 

Lastly,  That  the  things  ftimished  were  necessary 
for  his  degree.  If  the  defendant  give  his  infancy  in 
evidence  on  the  general  issue,  the  plaintiff  may  prove 
either  of  these  three  facts  in  reply. 

In  the  two  first  cases  it  is  sufficient  for  the  plain- 
tiff, in  the  first  in8ta,nce,  to  prove  a  promise;  and  it  Borthwickv.- 
is  incumbent  on  the  defendant  to  show  the  time  of  ^x^^i8 
his  birth,  for  this  fact  cannot  be  supposed  to  be  in 
the  knowledge  of  the  plaintiff;  but  if,  upon  a  repli- 
cation of  a  ratification  after  age^  the  defendant 
establish  his  nonage,  at  the  time  of  the  original 

T  3  contract. 
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Part  II.      coiitracti  it  is  then  incombexit  on  the  pfadntiff  t# 

Jit/ancy.      prove  au  eJipress  promise  to  paj  after  he  attaified 

* 7^  his  age.     A  bare  acknowledgment  of  the  debt  ia 

6ia!!afterHX  ^^^  sufficient  in  this  caseS  as  in  the  case  of 
31  Geo.  3,  MS.  the  statute  of  limitations^  for  the  law  protects  aa 

*  ThruDDV  iafanty  and  impUes  no  promise  further  than  for  those. 
Fielder,  M.  S.  things  which  are  necessary  for  his  support.  In  this. 
£sp.6a8.S.C.  ^^^^^  therefore,  the  payment  of  part  of  the  debt 
kS'^Al/  ^n  ^^'  *8®'  without  any  pros^^  to  pay  the  remainder^ 
S.  Au.  1755.  will  not  bind  him  to  do  so  ^ ;  and  if  he  promise  to 
COT.  Footer,  J,  p^y  a  part  of  the  debt,  i^  will  bmd  him  so  far  aud 
^    '.  no  farther ». 

Palmer/cor.         To  support  the  replication  of  necessaries^  the 

[  261  1  plaintiff  must  pro^  the  station  and  condition  in  life 

fo^^*.  A^.  ^^  ^^  defendant,  and  that  the  things  furnished  in^ 

i8i6i,  him  were  suitable  and  agreeable  to  that  station;  apd 

*  Mftdox  V.  if  he  fidl  in  establishing  this  fact^  the  jury  should 
M^ler,  1 M.  ^j  f^^  the  defendaujt^ ;  but  the  judge  must  leave  the 
.  xr\  T>  1  question  to  them,  and  cannot  determine,  as  a  mere 

*  Vide  BuL        ^        .  i%  ,  ,  .   .       1  . 

N.P.  154.  question  of  law,  th^t  certain  things  are  notneces- 
'  lb.  155.  saries^.  Every  infimt  is  chaigeable  for  necessaiy 
■Soottv.  Nel.  victuals  and  clothing  for  himself  ^  his  wife  7,  or 
^°N^^'  lawful  child  ^;  and  one  bearing  a  captain's  com- 
S.p.  '   mission  in  the  army  has  been  held  liable^  for  a  livery- 

*  Hands  9.  provided  by  his  orders  for  his  servanl;,  for  thist  is 
Slanej,  8T.  equally  necessaiy  for  the  honour  and  credit  pf  his. 
1  TYi^d  station  9.  But  as  the  law  acknowledges  no  discre- 
^  '  tion  in  an  infant^  it  will  not  permit  him.  to*  bei 
Parlfw"  sap.  charged  by  any  contract  uot  abs<dul^}y  necessa^ 
Whittin^aija  for  his  existence ;  and,  therefor^,,  for  cpckadea  found, 
494!whywali  fo^  the  soldiers,  by  order  of  thedefendap(^  in  t^fB  last 
V.  Champion,  oase,  he  wse  holden  not  to  be  Uable '.  So  he^  i^  not 
b«icMr.*^^'  hable  for  goods  provided  him  to  sell  again>  though. 
Clarke,  in  one  he  keeps  an  open  and  public  shop,  for  he  has  not 
oSe^ie  vide  ^>«^^**on  to  oany  on  business*;  and  even  money. 
B.N.P.  154.  lent  him  to  purchase  necessaries,  unless  actually  so. 
'B.N. P.  154.  applied  by  him,  is  not  recovers^bl^ '4  and.no  aptioo, 

cam 
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etn  be  maitxtaincid  tgaiiift  him  on  aa  aceount  stated,    eb.  n.  s.  3. 
Ihongk  the  jUttrticiilars  of  such  account  were  ibr      JV<M«y- 
fleceesarieft  ^ .  " 

On  the  part  of  the  defendant,  Gin  this  istru^,  it  Hunt,  i\. 
may  be  shown,  that  he  was  (>royided  by  hitf  parents  ^p-  40. 
or  friends  with  things  necessary  for  his  conchtion ;  £^^^i^. 
and,  if  that  appear  to  be  the  case^  wfaethet  known  to  4^,  n. 
the  plaintiff  or  not,  it  i6  the  botniden  duty  of  tt  jury, 
though  oftentimes  miwilHngly  performed  by  th^tn,     [  262  ] 
to  fittd  a  verdict  for  the  defendant;  for  the  law  p  ."*% 
kt  farour  of  infants  was  wisely  made  to  atford  them  p^tTcas. 
protection  at  a  time  of  life  when  they  have  not  WiB-  »^-  iEro.Ciii. 
dom  to  prdtect  thenraekes  *. 

The  defence  of  cM&inte  is,  in  general,  equally  Cavetture. 
impopulor  witfr  l9iat  of  infw/tcy ;  both,  it  must  be 
confessed,  sa^e"  afttempt^  £0  avoM  paying  for  that 
Which  the  defekidtint  has  actuaBy  received;  and,  in 
botii  cased,  muiit  the  ptaintiff  sustain  a  loss,  if  he 
dotes  not  receive  payment  for  the  commodity  with 
WMch  he'  has  parted.  The  sense  of  justice^  there- 
fore*,  natural  to  the  human  mind,  rais^  a  prejudice 
llgainst  these  pleas;  but  a^  littfe  reflection  will  con- 
vince every  one,  that  the  law  Which  gives  them  is 
wise,  and  beneficial  to  the  public,  though  tlf e*  indi- 
vidual may  be  sometimes  injured  by  it.  As  the 
ikilant  is  not  possessed  of  discretion  to  know  what  is 
benefficistfof  him  or  otherwise,  so  the  married  woman 
ha&  neither  property  nov  freedom  wherewith  t6  con* 
tract;  bodi  are  equally  Under  the  dominion  of  her  hus- 
band, and  therefore  ^e  law  prevents  her  from  being 
accountable  for  hei" '  cbnti^ta.  The  evidence  on 
tiiis  plea  6f  course  liesr  on  the  defendant.  She 
must  prove  her  marriage,  which  is  genei^y  done 
by  an  examined  co]^y  of  the  register,  and  proof  of 
her  identity,  or  by  the  evidence  of  some  person 
present  at  the  marriage;  she  must  also  prove  that 

T  4  her 
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Part  H.      -her  hoBband  was  living  at  the  tame  the  debt  was' 
Conerture,      contracted.    This  is  the  ordinary  evidence;  but  in 

*■" '  one  case ',  where  a  lady  was  married  in  France,  and 

>lLad  ^^  troubles  in. that  country' rendered  it  almost  im- 

Bany,  M.  S.     possible  to  get  any  person  as  a  witness,  who  was 
i^p.  353,       present  at  the  marriage.  Lord   Kmyon  held,  that 

proof  of  her  and  her  husband  having  been  received 
as  husband  and  wife  by  all  her  friends  and  relations 
here,  was  sufficient  to  support  this  plea,  without 
calling  any  person  who  was  present  at  the  marriage. 
To  this  plea,  the  plainti£f  may  also  reply,  that  the 
husband  at  the  time  of  the  contract  had  abjured  the 
•iT.Rep.8,9.  realm,  or  was  transported*;  and  where   a  French 

emigrant  had  left  his  wife  in  this  country,  and  was 

himself  resident  in  another.  Lord  Keajfon^  at  Nid 

PriuSf  held,  that  this  circumstance  was  tantamount 

>  Walford  v,      to  the  state  of  banishment  in  a  native,  and  that  the 

]PienDc*M?S-  ^*^®  ^**  answerable  as  Bifeme  sole^.  So  if  the  wife 
a£8p.554.S.C.  of  a  foreigner,  who  is  resident  abroad,  live  here  and 
« De  Gaillcm  trade  as  a  fetne  sole,  she  may  be  sued  f  as  such. 
ibIc^^W   ^^^  ^^  **^  cases*  where  the   husband  has  been 

•  H  11 9  '  ^^ro^  above  seven  years,  it  will  be  incumbent  on 
De  Fiona,  '  the  defendant  to  prove  that  he  was  alive  within  that 
aCampb.  113.  time.     It  had  been  determined  by  some  modem 

*  Corbet  v.  cases  ^,  that  if  a  wife,  parted  from  her  husband,  with 
Podnitij^T,    ^  3eparate  maintenance,  secured  to  her  by  deed, 

contracted  debts,  she  might  be  sued  on  such  con« 
tract :  but  in  a  late  case,  where  the  subject  was  fully 
considered,  the  old  rule  of  law  was  re-established ; 
and  it  is  now  settled,  that  no  agreement  between  a 
man  and  his  wife  can  so  far  remove  the  legal  disr 
abilities  of  the  latter,  as  to  make  her  contract 
V  Marshall  V.  binding  7;  and  so  absolutely  void  is  this  contract, 
5"^^°;^  ^'     ^^^  ^^  promise  made,  after  Ae  death  of  the  husband, 

can  give  validity  to  it ',  so  as  to  maintain  an  action 


Rep.  545 

•  Uoyd  V 
1  Stra.  94. 


15^.94.     '  ^^  ^^  original  promise;  though^  if  such  original 

promise 
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proniise  were  founded  on  such  a  consideration  as  im-    Ch.  11.  s.  3. 
posed  a 'moral  obligation  on  her  to  perform  it,  it      Opvertwt. 
will  be  sufficient  to  support  a  coimt  on  the  new' 
promise  made  after  the  death  of  the  husband ':  Muggeiidge, 

5  Taunt.  36, 


ma^Baamm 
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or  THE   EVIDEMCB   IN  ACTIONS   OF  COVENANT. 


[464] 


THE  form  of  pleading  in  covenant,  not  allowing  that       q^  jjj 
latitude  to  a  defendant  which  he  is  entitled  to  in  the  Nmett/adtmu 

action  of  assumpsit,  the  evidence  which  the  plaintiff.  — ■ 

is  called  upon  to  give  is  more  easily  ascertained  than 
in  that  form  of  action ;  for  as  the  law  has  given  no 
general  issue  in  this  action,  which,  when  several 
facts  are  stated,  denies  the  whole  of  the  plaintiff^s 
case;  and  as  we  have  before  seen  that  facts  which 
are  not  expressly  denied  are  considered  as  admitted ; 
it  follows  that,  unless  in  the  case  of  several  pleas 
under  the  statute  of  Anne,  the  evidence  of  the  plain- 
tiff is  generally  confined  to  a  single  fact. 

The  most  common  plea  in  the  action  of  covenant 
is  that  of  non  est  factum,  whereby  the  defendant 
denies  that  the  instrument^  on  which  the  action  is 
founded,  is  his  deed«  On  this  plea,  therefore,  the 
plaintiff  wiU  be  called  upon  to  prove  that  the  instru- 
ment was  fairly  executed,  without  fraud,  and  that 
the  proper  legal  formalities  were  complied  with ;  the, 
mode  of  proving  which  I  have  before  had  occasion  ^^^  g^ 
to  notice.  (a)- 

The 

Sa)  If  th«  ]^titiff  make  profeity  he  must  produce  the  deed, 
1  cannot,  on  such  a  declaration^  give  evidence  of  its  destruc- 
tion, except  in  the  case  of  an  enrolment  under  the  statute ,  of 
Hen.  8,  in  which  case  the  stat.  10  Ann.  c.  18,  under  certain  cir- 
cumstances makes  a  copy  of  the  enrohnent  evidence.  Vide  anttf  1 28. 
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The  dtffanteity  of  comm^  will  Imi  eMMed,  in  Us 
tan,  to  giw  way  evidMco  whicli  shows  that  it  was 
not  duly  caceciitsd  by  him«   If  it  be  a  forgery ;  or  if  he 
were  a  limatftc  ■;  or  intodoated,  and  knew  not  what 
he  did*;  or,  if  being  blind^  or  illiterate,  the  instru- 
ment was  ialsely  read  to  him,  it  is  not  considered 
as  his  deed :  and,  therefore,  either  of  these  facts  may 
be  giyen  in  evidence  on  the  part  of  the  defendant. 
But  the  circumstance  of  the  deed  being  founded  on 
an  usurious  or  other  eoirupt  consideration ';  or  that 
the  party  was  an  infant,  or  under  duress  at  the  time^; 
does  not  so  whoify  destroy  the  deed,  as-  to  be  evi- 
dence* on  this  issue.  In  the  case  of  a  mMried  womian, 
however,  her  deed  being  absolutely  void,  her  cover- 
ture may  be  taken  adtsdiiage  of  on  immt  ettfMHim^s. 
in  like  manner  as  any  hapro{>er  conduct^  at  the  tiine 
of  tfie  tteetttion  of  the  instntment,  nMHy  be  gtveki 
in  evideuite  en  this  p^lea,  so  tavf  any  alteration 
v^ikiteirer  m«ie  hy  the  plaintiff,  6r  by  anfethet  per- 
son^ in  a  malertd  part  of  the  deed  since;  for  thi^ 
avml  the  deed,  aisd  shew  that  it  does  not  reoHain 
so  at  the  time  of  pl&a  plead!ed^.    So  if  the  seal  be 
broken  off,  with  a  view  of  cancelling  the  deed,  Ibe 
diefendant  may  Sftaif  himself  of  it  on  this  plea;  but 
if  the*  seal  were  broken  by  aceident,  and  the  piainv 
tiff  prove  this  Ihct^  it  still  continues  an  exxsthig 
instvomentT';  and,  if  (he  alteration  has  been  made 
after  the  plea  was  pleaded,  this' does  not  support  tiie 
plea  * 

If  the  declaration  contain  diflbrent  averments,  and 
tile  defendant  only  plead  non  est  factum,  the  other 
facts  cannot  be  controverted ;  nor  will  the  plaintiff 
be  under  any  necessity  of  proving  them,  further  than 
mas  ^  sufficient  to  ascertain  his  damages. 

In  aU'otller  casM  of  loks,  destruction  or  possession  of  the  defend^ 
ant,  tbs  plaintiff  must  state  the'dteumslance  specially  in  the  de- 
daratkir.    SmUh^md  tmoiher  v.  Woodmtrdi  4  Eas^  505. 

When 


'  Vn^eQ  4be  d€(feiidwt  doaa  not  plesd ««»  etf /mN^      ca^IlJ. 
bwt  tn^¥era«ft  «ome^  otiwr  fiM^t  naDtiontd  in  the  dch    <Mr  Plan, 
eburation^  tb^  evidence  wfll  be^  cenfiaed  lo  the  feel  ^ 

ea  trayemed^  and  the  onta  viU  lie  on  that  pasty  ^iho 
aaakes  the  affizwattye.  Thus,  if  a  hmdlevd  sue  hia 
teaaat,  and  aver  that  ho  ploughed  «|p  meadew  laad^ 
&e^  ^oQtjrejry  to  hia  covenant^  aod  the  tcnent  tvatv^rse 
this  feudt,  the'  plaintiff  muat  he^b  w«lh  evideaee  toi 
prove  it;  bat  if  the  de£^aBt|.  vk  a«  ^aeliioaii  o»  a 
^efveiiaiit  to  pay  a  sum  of  moufijr,  piead  thai,  het paid 
it  aocordiag  to  the  oovooaaty.  tiie  phairtiff  ie  net 
obliged  la  give  any  evideace^  bat  the  defendant  mast 
]iceve  hia  plea  el  pi^naent* 

IW  aeticm  ef  efereaant  ie  firectuently'  biought  by  B^aragmmt 
or  agaJMt  a»  iMlaignee  of  a  levemon  or  tenn^.and  if     '^'H^^^ 
Ae  phanliff  have*  the  whole  estate^  thoa^  only  in 
part  ef  the^pfemisea  in^  reapect  ef  nSbteb  theeove*- 
MMtvmaimde^hewttyia^^  Ic^mpbeUa. 

In^caeeaiiri^  the  aBeigDeeia]H^^>'^^^  &a!^.  ' 

Miy  fcMhhimt  to.4et  ovft  the  titte  of  the  oiiglhaliaaeer; 

ae  as-  to  ehoW'a  r^iersion  in^  hMaetf ;  and  thouf^:^ 

arheie^  the  oiJgUial^  lessor  b  himself  plaintift  sneh 

tUle  ie^idiolly  inunatmali  and.cennel^  if  set  ont^.  be 

tmiremedy  it  is  otherwine-  in- the  cese  of  ^a  assignees 

But  though  the  defeadaat.  nmf  tmverse  the  title)i» 

tbieca$4^  yelb  the  plateljff  ia  not  obliged  to  pnnreit 

pifefiMely  as  hwd^  if  he  ehpwsi  a  title  o£  the  same 

Vt^  and  that  the  lassov.had  a  mrenMon  whieh-ist 

amigiKid  to^  hii%  ihat;is  eottoimt/  \  If*  the  eoorveyi*  *  Carwick  v. 

woe  to  the.phiMliff  he  tnvemed,  it  aellL  be  ineumr-  f^^ 

bent  oa  him.  eitbes  to.  proae.  the  oooaeyaoee.  duly'  Bing.  531. 

and  oeipaljsrly*  made^  or  ebe  a  piqiment  o£  refent.to.  >  Doe  v. 

him  by  the.  dpjfondant ' (A),    But  uL^tha.case  of; a.  J^'^;^ 

defendant  stafibrd  Sum. 

■     Am  1788 
{b)  The  case  of  Dmt*  Farfmf  m^vfk^^ciumi  hsi^ghii^tUia       * 
lewor  of  the  pUiUitiff  to  pot  aa  end  to  a  leMD  ffBntotihjf.one 
Mre.  jPorto  to  the  defeimnt  for  twenty-ooe  jesrsy  detennmable: 
at  the  end  of  fourteeq,  yean  b/y  Mn.  Ptarfcefy  or  her.asMgmi  oa 

giving 
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•  « 

Part  n.'      defendant  who  is  sued  as  assignee  of  a  term,  it  will 
Aguitut       be  sufficient  on  the  part  of  the  plaintiff^  to  prore 
jmmywp.      ^^^^  .^^  defendant  is  in  actual  possession,  or  pays 
the  rent.    This  is,  howeVer,  only  pritna  fade  evi- 
dence,  and  does  not   estop   the  defendant   from 
showing  that  the  title  is '  in  another,  under  whom 
he  holds ;  and  therefore,  in  one  case,  where  a  de- 
fendant, who  was  sued  as  assignee  of  all  the  estate 
of  the  lessee,  traversed  that  fact,  and  proved  that  he 
was  under-tenant  only,  (a  reversion  of  a  day  being 
left  in  the  original  lessee),  it  was  holder  that  the 
*^Wbrd         action  was   not  maintainable'.     In   another  case 
boud.  138.      lessees  for  lives  granted  all  their  estate  to  a  third 
See  dso  person  for  ninety-nine  years,  if  the  lessees  should  so 

Cavm.TG^  ^'  ^^^E  ^'^^9  ^^^  ^^^  ^'^^  ^^'  ^^  holden,  that  such 

grant   being  no  assignment  of  the  freehold,  the 
'Earl  of  Derby  granted  could  not  be  sued  by  the  original  lessor  as 
1  EaaL^Soa.  -  ^^^  assignee  of  the  estate^.    So  in  a  case '  at  Mit 
t  A verill'  v.       Prius,  where  the  defendant  proved  that  her  husband. 
Holmes,  Wor-  (the  original  lessee),  by  his  will  left  his  freehold 
i^?i8<^       messuages,  and  also  his  personal  estate,  to  two  per- 
sons', in  trust  to  permit  the  defendant  to  receive  and 
take  the  rents,  issues,  and  profits  of  his  real  estate, 
and  the  interest  of  the  personal  estate  during  her 
widowhood ;  and  after  her  death,  or  second  mar- 
riage, in  trust  to  sell,  &c.  and  in  case  of  sudi  mar- 
riage to  pay  her   an  annuity  of  50/.'  and  made 
those    persons   executors;    Mr.  J.  Lawrence   hdd 
the  defendant  not  chargeable  as  assignee,  although 
she  had  always    continued '  in  possession  of  *  the 
premises ;  and  in  a  still  later  case  it  was  deter- 
mined, that  a  devisee  of  the  mere  equity  of  redemp- 

.  ^ving  six  months  previous  notice  to  quit.  The  lease  being  put 
m,  and  a  notice  by  the  lessor  of  the  plaintiflF  being  proved,  it  was 
objected  by  the  defendant's  counsel,  that  the  lessor  of  the  plaintiff 
should  produce  some  deed  of  assignment  from  Mrs.  Parkes.  But 
it  appearing  that  the  defendant  had  paid  rent  to  him.  Lord  Ktmfon 
^  saia,  that  >was  sufficient  evidence  of  an  assignment,  and  of  tlie 
defendant' being  his  tenant.     Vide  ante,  15. 

tion 
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tion  of  a  mortgaged  term  cannot  be  so  charged  in      Ch.in. 
a  court  of  law  '.    Whether  a  mortgagee  taking  by       -^gamu 
way  of  assignment  the  whole  term,  but  who  neyer      -^^'^e"'*' 
entered  into  possession  of  the  premises,  x^an  be  so  i  Mayor  of 
charged,  must  be  considered  as  a  doubtful  question;  Cariisle  v. 
in  one  case  it  was  held  that  he  could  not  %  and  g^^^Q^ 
though  this  decision  has  been  doubted  by  the  highest  s  s^ston  v. 
authority ',  it  has  never  been  expressly  over-ruled^,  Jacques, 
Assignees  of  a  bankrupt  cannot  be  charged  as  assig-  ^  ^^'  ^^'^ 
nees  of  a  term  which  was  in  him,  merely  upon  the  com-  Reeves  dted 
missioner's  assignment  to  tbem^.     To  support  tan  I>ottgl.^6i. 
action  against  them  as  such,  it  must  also  be  proyed.  j^^  7T.Rep. 
that  they  accepted  the  assignment  of  thepremises,  3^9;  Stooev.^ 
and  possessed  themselves  of  them, .  Merely- putting  also^cked 
the  premises  up  to  auction,  for  the  purpose  of  ascerr  7  East,  341. 
taining  their  value,  is  not  such  an  exercise  of  right  *  Vide  8  East, 
as  win  m^ke,  them  liable  to  thq  action^.    But  if  on  f^ 
being  applie4  to  for  the  key,  the  assignee  answers  v.Dalton, 
that  he  will  keep,  it  till,  the  end  of  the  quarter  to  see  if  P^e*s  Cas. 
he  can  let  the  premises,  this  act  will  make  If  im  liable  ,^' 
as  assignee  of  the  term;  for  though  he  may  refuse  Bichanbon, 
it  at  first,  he  cannot  take  it  in  part^.  and  aftecyrards  7  ^^  335- 
reject  it  when  he  .finds  it  will  not  answer 7,  ^  So  'Broome v. 
where  on  a  baidcTuptcy  happening,  in  June,  apd  jin  S^Jj^^^^l'j"' 
assignment  being  .made  in  July,  the*  assignees  .ac-  at  N.  P.  cited 
tually  took  posaession  and  continued  in  possession  ^^^^*339- 
till  march,  when  they  put  up  the  lease,  fixtures  and 
stock,  but  failing  to  sell  the  leased  returned  the  keys 
.to  the  landlord.;  it  was  held,  that  by  these  acts 
they  had  made  then^lves  liable  as  assignees  of  the  g^^oiT 
term*.  iB.&A.  303. 


(    28^    ) 


CHAP.  IV. 

or  TH>  ttlOBNCS.m  Thk  ACTIOH  Of  DBBT. 

SECTION  I. 

On  Specialties. 

tut  n.  THE  action  of  debi  is  founded  either  on  coiitmcty 

Nimetifichm.  cHT  Ott  A  daty  raised  by  ot>erationof  law.   Tliefoiiik^t 

■  -   '    '  may  be  fitter  by  tpeeialty,  or  on  a  simple  eontrttct. 

In  the  case  of  an  action  founded  trhoDy  on  a  e^ 

ciaky,  littte^  more  need  be  said,  than  to  refer  M 

what  has  been  already  observed  on  the  ficfion  of 

eoOfMfif ;  for  in  this  ease,  as  in*  tiiat,  the  r^des  of 

pleading  require  that  some  one  fact  otdy  shtdl  be 

trarersed.    The  only  plea  which  denied  the  contttet 

itself;  is  the  same  as  m  that  action,  ^.  the  pleairf 

mneMfi$ehm;yMA  kk cases  of  bonda  for  payttetft 

of  money;  putt  the  plidntiff  on  proving  notUngmore 

Ihan  the  esietenee  of  the  deed.    Aty  thing  iAnA 

gdes  to  avoid  it,  or  to  deny  any  of  Oie  oflier  mattert 

ststed  ittthe  dechration,  mnsf  be  specially  pkaded; 

[  269  ]     send  Oerefore,  in  the  ca^  of  a  baS  bond,  to  which 

this  ptea-imfyis  ])ieaded,  the  plaintifl^has  oidy  to 

prate"  die  exeeatioii  of  the  bond,  akid  need  not 

prcrrethe  writ  or  assignment  by  the  cAverMT.    By  the 

mhes  of  tiie  comnnon  law,  the  peiMdfy  of  a  bohd,  or 

other  instrument,  was  in  all  cases  considered  as-  lite 

debt,  and  therefore  it  was  never  necessary  to  give 

any  -eyidenca  of  the  actual  damage  which  the  plaintiff 

had  received;  but  the  defendant,  if  aggrieved,  was 

Auenmad^    obUg^ed  to  apply  to  a  court  of  equity  for  relief.    The 

j!Sr1?gra    «***"^   of  8  &  9  Will.  3,  c.  11,  has  introduced  a 

,  '  more    ecpdtable  mode    of  proceeding  in  cases  of 

bonds 
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bonds  for  performance  of  coyenanto;  and,  therefore,    Ch.iv.  s.  1. 
in  these  and  all  other  actions  for  a  penalty,  it  is  now     AsKumiU 

necessary  for  the  plaintiff  to  suggest  the  breMb  comr    ^^""^^V 
plained  of  on  the  ree^cffd,  either  by  speciaQy  stating  it  >  itoUes  v. 
in  his  deolamtion  or  repiioaticKo;  or  whext  Hke  dede«<  RoseweU, 
ration  ie  geneml  and  judgment  is'  giTen  by  de&nlt»  ot  ^[^;^'^^' 
on  demnnrer,  by  sng^stion  subsequently  entered  on  Bem,lh,6A/B^' 
the  roll!  ^  and  in  the  two  former  cases,  if  only,  om  j^^^gx. 
Ineagh.  he  alleged^  it  it  sufficient  to  state  it  without  Rep.  355. 
iMiyiug^  ^^aocordiug  to  the  form  of  the  statute  V.V*  Toombs  v. 
TJ^piin  the  beeeoh  soiMsigoed  or  soggested,  the  jwry  f^^^  ,. 
find  the  acteal.  damage  swtawapd  by  reason .  of  the 
breach,  as  well  as  the  nomi^ial  dai^iagea  by  reasmpL 
of  the  detention  of  the  debt.    To  enable  them  to  * 

do  this,  the  plaintiff  must  be  prepared  with  evidence 
to  prove  the  extent  of  his  injury,  the  same  as  if  he 
had  brought  an  action  of  asswrnipsU  or  covenant; 
and  where  the  condition  does  not  appear  on  the  de- 
claration, or  in  the  pleadings,  but  is  only  suggested 
after  judgia^eBl;,  he  must  also  give  some  evidence  of 
t)ie  bond  to  show  that  tine  condkion  is  aa  suggeslied; 
hNrt^iti«ift;bebiiificieBftl(3«iihis  pnipesei^ 
tiffs,  xat^eniejp  swea»  that  the  bond  |iioduoed  isitlm 
iAStomneKt  driiflrered  to  him  to  bemg  tiui  aifikie^  Md  'Hod^jMasoo  v^ 
tiKthekno«iftoCno.othenof4he.8amad4tevwiA^  ^^pb.?^! 
esJtegilhaeuhsoribkig^uiitnese^w  >  .      ..    ^     >      1..  S.C.rri  ..•  .r/ 
.  V  ilniiactbiub  founded  on  ssaoid^  i£  the:  defondMl  Ante,,ici. 
deo^  itfie  ceeord,  it  must  be  by  plea  of  iml  iid:  reeord, 
thet:made: >ef  proof  in  whidk  case  has  been  befosa 
iielioed<^ 

•^iThe  statute  o£lim»tat«9na  nolhavhag  poeinded  for       Plea  of 
A^  oase  of  actions,  on  specialties^  asnoot  be  pleaded      P'^y^- 
m  bar  of uuny;  acAien  founded  onvthent;  bni  il^  the 
phfigea  o£  a  bond,,  or*  otfier  creditos.  hy:  apeeiaity^     [  n^o  J, 
lie  hgiL  a  long  time,  without  elaiflung;  his  dtbt^  f»ft 
mentis  wdUi  be  preattmedi    Tins,  payment  should  be 
ylsaded  as  havingbeen*  made  after  the  .dajf^as  wcU 
4k\r  •..•'•  as 
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PakII.       bb  at -the  day,  for  the  proof  of  any  interest  bctn^ 
Plemcf       paid,  or  other  act  of  the  defendant,  confirming  the 
^^f""^'      instromenty  after  the  day  of  payment  mentioned  in 
'  the  condition  of  a  bond,  would  preclude  the  de- 
fendant from  any  such  advantage- on  the  plea  of 
.  so/vtf  ad  dkm,  though  ever  so  long  a  time  had  elapsed 
>  Monboid       since  such  payment  '•    In  cases  where  the  presnmp 

v.  Benne^        ^^^  arises*  instead  of  the  defendant  beinir  called  on 
iStra.  053.  , .      ^         .         11        .         i.  1 

to  proye  his  amrmative  allegation  of  payment,  the 

onus  will  he  on  the  plaintiff  to  rebut  the  presump- 
tion.   The  nature  of  this  presumption,  and  the  kind 
'  of  proof  sufficient  to  repel  it,  has  already  been 

Ante,  a8.         spoken  of  in  its  proper  place. 


SECTION  IL 

'On  Simple  Contracis. 

Ch.  IV.  s.  2.       To  actions  of  debt  founded  on  the  mnfie  amtract 
Nil  debet,      of  the  party,  or  where  a  specialty  or  record  is  not 

•  Warren  v, ""  ^®  S^®*  ^^>  ^^^  ^^  inducement  to  the  action  *;  '9& 
Corsety  a  Lord  in  an  action  against  a  sheriff  for  an  .escape ;  or  for 
Rym.589._  j^^^  pQ  ^  indenture ' ;  or  against  an  executor  on  a 
>Haidr.  33a. :  devattovit^;  and  in  like  manner  in  cases  founded 
Warner  V.  on  a  duty  raised  by  operation  of  law^  the  rules  of 
Cof^sto.  ■  pleading  allow  a  much  more  general  defence,  namely, 
« Jones  ^®  general  issue  of  nil  debet.    This,  like  the  plea  of 

V.Pope,  non  assampnty  puts  the  whole  of  the  case  in  issue^ 

Biil.N.P.^0.  >]^^6s  i^  incumbent  on  the  plaintiff  to  prove  every 

thing  which  he  was  obliged  to  state  in  his  de- 
« Lee  9.  claration,  and  enables  the  defendant,  on  his  part,  to 

Rogers,  prove  any  thing  which  shows  the  plaintiff  has  no 

D^aner^v^  demand  on  him.  It  has  been  held  in  some  cases  '| 
Glossop,  that  a  defendant  may  avail  himself  of  the  statute  of 

iLd.Ra3Mi53.  uijitations  on  this  plea;  but  the  modem  practice 
378.  has  been  to  plead  Ihe  statute  specially )  and  if  the 

question 
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question  were  to  arise,  it  would  most  probably  be 
held  that  such  plea  was  absolutely  necessary  to 
enable  the  defendant  to  avail  himself  of  the  statute : 
the  same  reason  applies  to  this  case  as  to  the  case  of 
assumpsit^  namely,  that  notwithstanding  the  statute, 
the  debt  still  exists^  for  the  remedy  only  is  barred  ^ 
On  such  a  plea,  the  replications  and  evidence  would 
be  the  same  as  in  the  action  of  assumpsit. 


389 
Cb.rV.'Va.' 

Coniraeti, 


"Vide 

1  Williams' 

Saunders^ 

283,  n.'(2). 

Quantock 

V,  Enghmdy 
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CHAP-  V. 

OF   fHB   EVIDENCE   IN    ACTIONS   ON   STATUt'ES. 

SECTION  I. 

On  such  as  are  called  Penal. 

WHERE  a  certain  sum  of  money,  or  so  much  as 
may  be  easily  rendered  certain  by  calculation,  is 
^▼en  by  way  of  penalty  for  any  offence,  either  to 
the  party  injured,  or  to  a  common  informer,  the 
statute  creates  a  duty,  the  performance  of  which 
may  be  enforced  by  the  action  of  debt.     To  this 
action  the  defendant  may  plead  eitiier  ml  debet,  or 
not  guilty y  at  his  election ' ;  and  on  either  plea  it  will  1  vide  CoppiD, 
be  indombent  on  the  phmtiff  to  prove  that  the.de-  qui  ^^^  v. 
fendant  has  committed  the  acts  imputed  to  him;  to^  j^^p  ^q^, 
prove  which^  eyidence'must  be  adduced*  of  the  whole  BuLn.P.  197. 
of  the  affirmative  matter  mentioned  in  the  deokra- 
tion.     But  when  the  declaration  negatives  any  feet 
whidi  th^  defendant  alone  can  be  prepared  to  prove, 
it  seems  to  be  incumbent  an  Mm  to  prove  the  affirma- 
tive: for  instance,  in  an  action  on  the  game-laws, 
which  prohibit  all  persons,  unless  possessed  of  cer- 
tain quahflications,  from  killing  game,  it  is  agreed 
that  proof  of  the  defendant  having  killed  game,  or      [273  } 
attempted  to  do  so,  by  using  a  dog,  a  gun,  or  other 

17  engine 
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F«n  II.      engine  for  that  purpoiiey  will  b^  iuflieieat  on  the  part 

OnPmud     of  the  plaintiff^  in  an  action;  and  the  dtifiendant 

^*'^*^*      must  prove  that  be  ia  within  one  of  the  exoeptiona 

ifhich  giye  the  qualification.    But  on  the  queation^ 

whethw  it  irai  not  inonmbttt  on  the  proseontor  to 

give  general  negative  evidence  on  an  infonnatioa 

>  Vide  Rax      b^ore  a  mogUirai^,  the  court  was,  in  one  caae  % 

^^^hsQ,     equally  divided;  and  even  in  ^iom  where  the 

negative  matter  is  equally  capable  of  proof  by  the 
plaintiff,  as  in  an  action  for  sporting  without  a  certi- 
ficate, it  should  seem  that  the  plaintiff  should  be 
prepared  with  evidence  to  prove  a  search  at  the 
proper  office  nearest  the  defendant's  residence, 
where,  according  to  the  provisions  of  the  act,  such 
a  certificate  would  be  granted,  and  that  no  such 
certificate  was  entered  there ;  for  though  the  general 
rule  is,  that  the  affirmative  only  need  be  proved,  yet 
we  had  very  early  ocoasion  to  observe  that,  where  a 
Ante,  5.  man  is  chained  with  a  trangression  of  the  law,  and 

it  is  in  the  power  of  the  other  party  to  prove  the 
negative,  the  rule  admits  of  an  exceptioa*  I  must, 
however,  here  observe,  that  in  those  actione  for 
porting  without  a  certifiGate,  whioh  have  fallen 
.  within  my  experience,  no  audi  evidence  bae  been 
required. 

The  defisndant  may  also  avafl  himself  on  the 
genexai  issue,  of  the  suit  not  having  been  oommenced 
in  due  time,  which,  by  statute  31  'Bin*  o^  5,  a.  5,  is 
[  274  ]  limited  to  two  yeaia,  in  oases  where  the  forfeitiW 
is  given  wholly  to  the  long ;  and  to  one  year,  where 
given  to  the  king  and  the  informer  joiniiyi  in  all 
ces«6  where  the  statnte  crsating  the  oflfelioe  has  not 
fixed  some  other  period  of  limitation.  In  caaes, 
therefore,  where  it  does  not  appear  on  the  face  of 
the  record  itself,  that  the  suit  was  comii£ienced  within 
the  limited  time,  the  plaintiff  should  be  prepared 
with  the  writ,  which  he  may  produce  at  any  time 

during 
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chttin^  the  trmlS  to  skow  the  exact  day  wh^n  the  Ch.  V.  s.  1. 
adion  wa«  eommeiiced.  If  the  defendant  were  not  ^  ^^^ 
served  with  4^e  fifst  writ,  and  an  ^alia$  has  issued,   ' 


it  mnst  appear  that  the  first  writ  was  returned,  even  1  Maudiam  q. 
though  the  declaratian  were  filed  within  a  year  after  t»n  vTwalker, 
the  issuing  of  the  first;  otherwise  the  second  is  no  jg,  ' 

regidar  conttnuance  of  it  *;  but  if  the  first  writ  ap*»  9  Hams  «. 
pear  to  have  been  returned,  and  the  return  duly  J^^®"*'^ 
entered  on  record,  continuances  may  be  entered  at  stanway 
any  time  aflerwMds'.     Where  only  one  writ  has  ».Peny, 
issued,  and  the  declaration  is  filed  within  a  year  158!^^ 
afterwards,  it  is  not  necessary  to  show  the  writ  re-  >  Bates  v. 
turned  ^,  or  otherwise  connect  it  with  the  declaration.  Jenkinson, 
even  though  the  writ  was  not  qui  tarn  ^.  ^     g^g^ 

The  evidence  on  the  part  of  the  defendant,  when  4  parsoosi;. 
the  general  issue  is  pleaded,  can  be  only  such  as  King,  7  Tenn* 
tend^  to  contradict  that  given  on  the  part  of  the  « J^'  j. 
plaintiff,  or  to  show  a  reasonable  excuse.    In  actions  9.  piper, 
QB  the  game  laws,  for  instance,  courts  will  not  try  4  Taunt:  585. 
the  light  to  a  manor ;  and  if  the  person  who  ap- 
pointed the  defendant  his  gamekeeper  has  only  a 
Golourable  title,  it  will  not  be  permitted  to  charge 
him  in  such  action^;  but  if  he  has  not  any  ground  p?^*^^* 
of  claim,  the  mere  circumstance  of  his  appointing  Rep.  681. 
the  defendant,  will  fonn  no  excuse  7 ;  and  the  plain^  *  S.  C. 
tiff,  in  answer  to  a  mere  pretended  title,  may,  on  his  ^  '^'  ^^P*  ^^ 
part,  prove  the  real  title,  and  the  commencement 
of  the  encroachment  under  which  the  defendant  was 
appointed,  for  the  purpose  of  showing  that  it  was 
wholly  without  colour  or  foundation  *t    As  to  the  '^""'^* 
proof  of  qualification  by  estate,  if  the  defendant  3B,&a!34I. 
prove  himself  to  be  in  poiMession  of  land  of  the 
value  of  100  L  per  annum,  the  presumption  is,  thaA 
he  is  entire  owner,  until  the  contrary  be  proved  by 
flowing  that  he  only  rents  it>  or  tliat  it  is  afiected     ^  ^7^  J 
with  incumbrances  reducing  its  value  below  that  '^®^^,» 
sum  9.    A  daim  made  by  the  defendant  before  com-  230. 
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missioners  of  income,  of  an  allowance  by  reason  of 
charges  affecting  the  land,  ia  snfBcient  evidence  of 
its  not  being  of  greater  annual  yalue.than  that  stated . 
by  the  defendant  '•  If  the  defendant  admit  his  giult, 
but  mean  to  set  up  a  former  conviction,  he  must 
plead  it  'specially  ^;  and  if  the  plaintiff  reply  nul  tiet 
record  to  the  plea  of  conviction,  it  makes  an  issue  in 
law,  and  the  defendant  must  be  prepared  to  prove  it 
to  the  court,  as  in  other  cases  of  record ;  but  if  per 
fraudem  be  replied,  this  will  be  tried  by*  a  jury»  aad 
the  onus  will  lie  on  the  plaintiff. 
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SECTION  a 

f 

On  Remedial  Statutes. 

AcTioivs  by  the  party  grieved,  on  a  statute  made 
for  his  protection,  or  the  better  enforcing  his  rights, 
are  not  considered  in  the  light  of  penal  actions^  and 
are  therefore  much  more  favoured  in  a  court  of 
justice.  They  are  not  within  the  stat.  of  Ehz.  a& 
to  time  ^. 

The  actions  founded  on  statutes  of  this  desciip* 
tion  are  very  numerous.  I. shall,  however^  in  thi» 
place,  only  notice  those  against  a  tenant  who  holds 
over  after  a  notice  to  quit;  and  against  a  hundred 
for  recompense  to  the  party  injured  by  a  felony  ;  as 
being  the  most  usuaL  The  action  for  subtractiott  of 
titbes  will  be  more  properly  treated  of  in  another 
chapter;  and  that  against  a  sheriff  for  selling  without 
paying  the  landlord's  rent,  when  we  come  to  treat. of 
actions  against  that  officer. 

1.  The  acticms  for  additional  rent,  are  given  by 
the  statutes  of  4  Geo.  3,  c.  28,  and  11  Geo.  2,  c.  ig« 
The  former  of  these  statutes  relates  to  notices  given 
by  landlords,  the  other  to  notices  given  by  tenants* 

In 
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In  the  first  case  the  statute  gives  double  the  year/y    Ch.y.s.3. 
fjalue  against  the  tenant*  who  holds  over ;  in  the      Action  by 
other,  double  rent  only  is  recoverable      There  are    j^j^  jj^ 

several  other  differences   between  the    provisions   ...^-^ 

of  these  two  acti»  of  parliament.     The  double  of 
the  yearfy  value  given  by  the  first  can  only  be  re- 
covered by  action:  whereas  the  cfoiiMe  reni  given 
by  the  other  may  also  be  recovered  by  distress. 
The  notice  by  the  landlord  must  be  in  writing ' ;  that  *  Wilkinson  o. 
by  the  tenant  may  be  by  parQl ».    In  actions  founded  ^J^'  ^  ^"''• 
on  the  statute  4  Geo.  2,  where  notice  has  been  given  9  Timmins  v, 
by  the  landlord,  the  plaintiff  must  prove  that  the  de-  Rowlison, 
fendant  held  under  him,  by  showing  the  taking,  or  ^  ^^^'  ^^^ 
payment  of  rent,  having  given  him  notice  to  produce 
his  receipts  $  and  to  entitle  himself  to  double  the 
yearly  value  from  the  expiration  of  the  term,  he  must 
prove  that  a  notice  signed  by  himself,  or  some  other 
person  duly  authorized,  was  given  to  the  defendant 
previous  to  the  expiration  of  the  term,  to  quit  at  the 
end  of  it^    But  if  the  tenant  having  continued  to  '  Cutting  t>. 
the  end  of  the  term,  without  any  notice,  afterwards  I^gfe  ^^^ 
hold  over,  the  landlord  liiay  still,  provided  he  has 
not  done  any  act  to  acknowledge  the  continuation 
of  the  tenancy,  give  notice  to  the  tenant  to  deliver 
«p  the  possession,  or  pay  double  the  yearly  value  ♦,  *  Cobb  v. 
in  which  case  the  tenant  will  be  liable  to  double  Stokei,8East, 
value  from  the  time  of  the  notice.    By  this  act,  how- 
ever,  the  landlord  waves  his  right  to  any  rent  what- 
ever during  the  time  which  the  defendant  has  held 
over  previous  to  the  notice,  for  he  cannot  consider 
the  defendant  as  a  legal  tenant  during  any  part  of 
the  time  after  the  end  of  the  term,  and  a  tortious 
holder  afterwards^.  The  defendant  being  considered  'Ibid. 
by  this  action  as  a  tortious  holder  ^,  and  not  a  tenant  'Soulsby  v. 
holding  under  an  increased  rent,  it  follows  that  no  g  e^^^iq 
objection  can  be  made  to  the  action  on  account  of  the      r  ^i*?';  1  ' 
plaintiff  having  recovered  in  an  ejectment,  on  a  demise 

V  3        -     .  laid 
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P%rt  II.       I&i<l  previous  to  the  time  of  the  holding  oter.    In  the 

Action  by      case  of  a  teaancy  from  year  to  year^  it  must  be  proved 

i^f^^^  ^hat  aix  months  notice  was  given  to  quit  at  the  end 

!,   ef  the  year.    As  to  what  persoiM  shall  be  considered 

M  authorized  to  give  such  notice^  it  has  been  kebl  thai 

a  receiver,  appointed  by  the  Court  of  Chancery,  may 

give  the  notice  in  his  own  name,  and>  bring  liie  action 

'Wilkinson  ».   j^  the  name  of  the  peraoa  who  has  the  legal  estate " ; 

principal  may  confirm  it  by  a  subsequcsit  recognition, 
though  he  had  given  no  previous  orders  on  the  sub^ 

*  Goodtift]«  jec^  ^.  And  tenant  in  common  may  albne  give  notice 
\\^'^^^  to  (fttit  Aij  moiety^  and  maintain  aa  action  jfer  double 
3B.&jA.€U39.  the  yearly  vahie  thereof^;  but  if  thete  aite  several 

*  Cutting  V.  joint-tenants,  aK  ought  to  join  ia>  giving  the  notice'^. 
Derbj,  a  Blac.  The  plaintiff  must  thea  prove  the  y^riy  vrfue  of  the 
♦Rkiitdem  Pf^mises,  of  which  the  rent  actually  reserved  is  in 
Fisher  v.  Ciit-  ordinary  cases  considered  as  Ae  measure ;  and  also 
AQi'^v^  the  time,  during  which  the  defendant  held  over  aftet 
post  [330.]       the  day  on  which  he  ought  to  have  quitted.    He  is 

>  not  obliged  to  prove  any  other  demand  of  possession 
previous  to  the  bringing  the  action,  besides  the 
notice ;  norneed  he  prove  that  any  person  attended 
at  the  appointed)  time  to  neoeivie  tiie  possessioil  fioxrL 

*  Willdiispn      the  defendant*. 

V.  CoUey,  ubi  Thi^  action  being,  founded  on  the  wirRal  miscoir- 
^^^  duct  of  the  defisndant,  cannot  be  maintained  where 

he  has  held,  over  under  a  fair  olaim  of  Mb,  tfiough 
such  claim  has  been  unsocoessAil ;  and  therefbre 
wheie  a  tenant  for  life,  with  a.power  of  leasing  at  the 
best.rent>  demised:  to  a  person  already  in  possession, 
in  consideration  of  a  suirender  of  His  lease,  and  the 
remainder-inan  afterwards  disputed'  the  validity  of 
the  lease  on  the  ground  of  the  best'  r^nt  not  being 
reserved,  the  jury  finding  that  tiiere  wasno  fhiud  or 
« Wright  9.  collusion  by  tlie  defendant  ^  the  court  held  he  could 
CM^aoi^**''    not  be  charged  with  double  the  yearly  value  for  the 

time 
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tiBM  fhiriiig  whidi  h»  keU  over,  while  defeodiiig  tbe    cb.  V.  t.  a. 
efeotmeut  which  was  brought  to  try  the  raliditj  of'  Action  m^ke 

1.  The  first itatitte  which  gare  an  aotibn  againsta        . 
haiidred,  was  that  of  Winehester  ad»  1 3  Edw^  1 ,  opm- 
monly  called  the  Statute  of  Hue  and  Cry.    By  this 
rtatute  a  party  robbed  might,  in  case  the  hundred  did 
not  apprehend  tbe  felon  within  forty  days,  recorer 
the  amount  of  his  loss  from  them.  By  stat.  8  Quo.  t, 
c.  16,  the  time  is  extended  to  forty  days  after  notice 
in  the  gazette,  as  thereby  required;  and  it  has  been 
holden  Ihat  where  the  declamtion  averred  that  the 
f^on  had  not  been  yet  taken,  the  apprehension  of 
any  one  of  the  felons  before  the  commencement  of 
the  action  was  a  good  defence '.  Various  provisions  '  BsskerviUe 
have  been  added  from  time  to  time  by  several  later  ^^^^*  ^^ 
statutes ;  and  as  die  law  now  stands,  the  plaintiff,  to  1  Sid.  11! 
sustain  his  action^  must  prove  the  following  facts  : —     [  ^7^  ] 

ist  That  he  was  robbed  in  the  day-time^ ;  that  is,  •  Ashpole's 
when  there  was  day-light  enough  to  see  a  man's  face.  <^*^»  7^0. 6. 
It  is  said  in  some  of  the  cases,  that  the  robbery  must 
be  in  a  highway;  but  this  does  not  appear  to  be 
necessary',  so  as  it  is  in  iem  open  place,  and  not  in  a  '  Cooper  v. 
dweffing-house*.    That  the  place  where  the  robbery  Bw^Sf^lTe^ 
was  committed  is  within  die  hundred  sued;  fliou^  alid.ua7. ' 
a  variance  from  the  parish  named  in  the  declaration  ;?^' ,.„ 
is  not  material'.    It  must  also  be  proved,  either  that  ^  Co.6^  a!*^*' 
the  robbery  was  on  a  working  day ;  or  that,  if  on  « Shr^Wsbarf 
Sunday,  the  plaintiff  was  going  to  church ;  for  by  ^'^*  °^ 
the  statute  ag  Car.  2,  c.  7,  a  man  travelling  on  \bl  a  Leon.  174. 
Sunday  is  taken  out  of  the  protection  of  the  act^,    '    <  Tathmaker 

2d.  That  the  plaintiff,  as  soon  after  the  robbery  as  ]^^^^ 
he  conveniently  could,  gave  notice  to  some  of  the  in-  1  Stra.  406. 
habitants  of  some  town,  village,  or  hamlet,  near  to 
the  place  where  the  robbery  was  committed  7«    It  is  ^  Required  by 
not  necessary  that  the  notice  should  have  been  given  f  ,^1 ,  "' 
to  the  inhabitants  of  the  nearest  village  ^ ;  but  it  will  >  Noy,  5a. 

u  4  be  , 
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Part  II.       be  sufficient  if  it  is  given  at  the  next  village  lying  in 

Acikm  on  the   the  great  road,  though  there  is  one  nearer,  lying  .out 

EueandCni.   ^^^^*    Neither  need  the  village  at  which  the  notice  is 

^  given  be  in  the  same  hundred  or  county'. 

>  Tutter  V.  In-      3d.  That,  with  as  much  convenient  speed  as  might 

DaoOTuin  ^®  *^'  *^  robbery,  he  also  gave  notice  of  it  to  one 
Cro.  Car.  41.  of  the  constables  of  the  hundred,  or  to  some  constable, 
B.  N.  P.  184.    borsholder,  headborough,ortithing-manofsome  town, 

parish^  village,  hamlet,  or  tithing,  near  unto  the  place 
wherein  the  robbery  happened ;  or  that  he  left  notice 
[  ^79  ]      ^^  writing  of  the  robbery  at  the  house  of  such  con- 
stable, 8ic.  describing  in  such  notice  so  given  or  left, 
as  far  as  the  nature  and  circumstances  of  the  case 
would  admit,  the  felon  or  felons,  and  the  time  and 
'Required  by    place  of  the  robbery^.  The  plaintiff  was  robbed  soon 
9tai.  8  G.  a,      ^^^^  gj^^  jj^  ^^  morning,  about  two  miles  and  a  half 

from  Northampton,  and  the  highwayiiian,  to  prevent 

his  pursuit,  cut  his  bridle  and  stirrups,  threw  them 

into  a  ditch,  and  turned  his  horse  loose ;  the  plaintiff 

recovered  them,   remounted  his    horse,   and  rode 

through  a  village  without  giving  any  notice  to  the 

inhabitants ;  but  meeting  three  men  on  his  return  to 

Jf  orthampton,  he  informed  them  of  the  robbery,  and 

arrived  at  Northampton  at  seven  o'clock*    He  gave 

notice  to  an  innkeeper  there,  and  from  thence  went 

to  a  place  three  miles  off,  where  the  high  constable 

resided,  and  between  eight  and  nine  gave  notice  to 

cli^  of    "^   him.    This  was  held  to  be  good  notice,  for  the  high 

WymerBley,      constable  was  the  most  proper  person  to  apply  to, 

BaL  N.  P?*^     and  it  was  not  required  that  he  should  go  to  the  next 

185,  S.  C.        constable  K 

Required  by  4th.  The  plaintiff  must'  next  prove,  that,  within 
same  stat         twenty  days  next  after  the  robbery,  he  caused,  a 

notice  to  be  given  in  the  London  Gazette,  describing, 
as  far  as  the  nature  and  circumstances  of  the  case 
would  admit,  the  felon  or  felons,  and  the  time  and 
place  of  the  robbery,  together  with  the  goods  and 

effects 


effects  whereof  he  was  robbed.    To  prove  this  the     Ch.  V.  s.  3. 
.gazette. itself  should  be  produced;  and  the  notice    AcUonontke 
should  contain  every  material  description  of  the  rob«    jf^^g  ^g^  ^^ 
-ber.    In  one  case,  where  the  highwayman  had  red    ..    ■     .,  ■    . 
eye-browSy  and  that  circtonstance  was  omitted  in  the      [  280  ] 
-gazette,  the  omission  of  so  distinguishing  a  mark  was 
held  to  be  fatal '.  The  notice  must  also  contain  a  full  >  Wfaitworth 
and  true  description  of  the  effects  whereof  the  party  ^f  Gri***^ 
was  robbed,  as  far  b&  they  can  possibly  be  ascer-  a  Wib.  113.' 
tained ;  as  if  a  man  be  robbed  of  bank-notes^  of 
which  he  knows  the  dates  and  numbers/or  could  by 
inquiry  or  diligent  search  inform  himself  of  those 
particulars,  he  ought  to  particularize  them  all ;  and  in 
a  case  where  a  man  bemg  robbed  of  his  watch,  money, 
and  several  bank-notes,  the  numbers  of  some  of  which 
.being  known  to  him,  and  the  others  not,  he  neglected 
to  give  a  further  description  of  any  than  the  value, 
the  Court  of  Common  Pleas  were  equally  divided  on 
.the  question  whether  he  could  recover  aiiy  part  of  his 
loss. .    WiUes.  Ch.  J.  and  Bumey.  J*  held  he  could 
not ;  but  Abne}f  and  Birch,  J.  were  of  opinion,  that  he  HimS«d  "of 
was  entitled  to  recover  the  value  of  those  whereof  be  Sunning, 
did  not  know  the  numbers  and  dates,  and  also  his  l^j"^'  ^^ 
watch  and  money,  which  were  anfficiently  described*.   186,  S.  C. 

5th.  It  is  required  by  the  statute  of  Eliz.  that  the  avEliz. 
party  robbed  shall^  within  twenty  days  next  before  ^'  *3>  »•  ii-  ' 
the  conmiencement  of  the  action,  be  examined  upon 
oath  before  some  justice  of  the  peace  of  the  county 
wherein  the  robbery  was  committed,  inhabiting  within 
the  hundred  where  the  robbery  was  committed,  or  near      [  281  ] 
the  same,  whether  he  knows  the  robberi,ror  any  of 
them ;  and  if  upon  such  examination  it  be  confessed, 
that  he  knows  the  robbers,  or  any  of  them,  that  then 
he  should  enter  into  a  bond  by  recognizance  befor 
the  same  justice,  effectually  to  prosecute  !;he  robbers 
.  known.    To  prove  this  fact  the  plaintiff  should  pro- 
duce the  affidavit  made  before  the  justice  ;and  it  has 

been 
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•  Halser  ». 
H^ndrtidof 
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Sir  W.  Jonesy 
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Hundred  of 
Beacontree, 
B.  N.  P.  186. 
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case,  Cro. 
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I  Show.  94, 
241.  Stik.013, 
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Bird  v.Hund. 
of  Ossulston, 
cited  Carth. 
146  and  7. 

Required  by 
8  G*  a,  c.  16. 


ACTIONS   OK 

be  to  holden,  HoA  if  the  pinon  who  took  it  be  phnred 
to  act  as  a  jnatice^  and  it  wat  deUrered  by  bis  dmck 
to  the  pelmm  prodman^  it,  lliat  is  stdficient,  Without 
|>royiiig  the  juatiGe'a  hand^wiitiag '  $  and  if  die  per- 
son beibfe  whom  it  is  sworn  be  a  taiagistmte)  it  is 
BofficiBnty  though  he  wetoe  out  of  the  county  ^  tile 
lame  of  administerhig  the  bath  *.  If  no  examiiialion 
were  taken  in  writing,  the  magistrate  aoay  be  called 
as  a  witness,  and  depose  to  the  substance  of  the 
teual  affidavit ' ;  and,  as  to  the  residence  of  the 
magistrate,  Abaey,  J.  held,  that  where  the  affidavit 
was  taken  before  one  who  fired  twentj  mdes  ftom 
the  place  where  the  robbery  was  committed,  and 
many  justiioes  lived  nearer,  yet  it  was  sufficient,  ss 
die  act  was  only  directory  in  this  respect^«  This 
oatii  must  be  taken  by  the  person  actually  robbed, 
either  master  or  servant^ ;  and  if  two  serrants,  or  the 
servant  and  a  stranger,  to  whom  he  delivered  part  of 
the  mmey,  are  robbed  at  the  same  tiase,  boUi  idiould 
bike  the  oalh,  in  order  to  enable  the  tnader  to  niai»- 
tttnthe  action  for  the  whole;  for  if  only  one  be  ex- 
amined, the  aasMer  can  only  recover  so  much  as  was 
taken  h^m,  him^ ;  but  if  the  mrvant  bring  th^  action 
in  hi^  own  name,  on  «  robbery  so  connnitted  on  fakn- 
sedf  and  aniother  person,  to  whom  be  had  delivo^ 
part  of  the  money,  it  is  suiBoient  lor  him  alone  to 
have  fldide  ihe  affidavit,  beicaiute  the  whole  money  is 
constnicdvely  in  his  possession  7;  and  on  the  same 
principle,  where  master  and  servant  are  travelling  to- 
gether, and  the  master  having  delivefisd  part  of  htft 
money  tOt  the  servant,  they  ate  bodi  robbed,  the 
master  alone  may  make  the  dBdavit^. 

in  Older  to  make  oat  die  fact,  that  the  oath  waa  66 
taken  widiin  twenty  days  next  before  die  commence* 
saent  of  die  action,  tbe  original  writ  should  |dso  be 
prodaeed. 

Ltedy,  it  must  be  proTed,  that  before  die  com* 

mencement 


mencemcint  of  the  ^tion,  <lie  plftkfiff  ytetkt  b^fdr^   Ch.  V. «.  a. 
eith^  the  chief  derk  or  seccmdary;  ihe  ftfaaogr  of  the   Action  on  this 
cetmty  nrherein  the  roWbery  iiwe  comnHtCed;  the   ^^Cty. 
derk  of  tire  pleas  of  the  coturt  wherein  the  ^ctiofi  i»  .- 

ciomifiencedy  or  their  respective  deptttiesf;  at  befbre 
ifxe  sheriff  of  the  county  wherem  the  robbery  -was 
CDimnitted;  and  entered  into  a  bond,  to  the  high^^con- 
stable  of  the  hundred^  in  the  penal  stun  of  loot,  itith 
two  sureties,  approved  of  by  those  officers  respecH 
tively,  conditioned  for  payment  of  l!be' costs,  in  case 
of  his  fkilure  in  the  action.    This  bond  must  be  pro-     [  283  J 
dnced,  and  one  of  the  subscribing  witnesses  called  to 
proTe  it.    The  statute  of  «7  EKz,  hating  required 
that  the  action   should   be   commenced  within  a 
year,  the  production  of  Ifie  writ  is  in  some  cases 
necessary  to  prove  this  fact  also ;  and  if  the  writ  be  Price  v.  Hun- 
tested  within  that  time,  tftaf  is  suffieietft,  though  it  chf^ton 
has  not  passed  the  great  seal  till  afterwards.  i  P.  W.  4^; 

As  to  the  circumstances  of  the  rcfbbery,  tire  have  Ante,  146. 
before  had  occasion  to  observe,  that  the  plaintiff 
himself  may,  in  some  cases,  be  a  witness ;  but  by  a  2aG.3,  c.  24. 
late  act  of  parliament,  made  in  consequence  of  the 
suspicious  circumstances  attending  the  case  of 
Chamlter  v.  the  Hundred  of  Swming,  before  cited^  it 
is  enacted,  that  no  person  shall  recover  more  than 
the  value  of  2f>o/.  unless  the  person  or  persons 
robbed  shall  at  the  time  of  the  robbery  be  together 
in  company,  and  be  in  number  two  at  the  least,  to 
attest  Ae  truth  of  the  robbery". 

The  Riot  Act  (i  Geo.  1,  st.  ^,  c.  5.)  gives  an  action  AaumonlUot 
against  any  two  inhabil^mts  of  the  hundred  to  re-  ^'' 
cover  the  value  of  certain  buildings  injured  by  rioters. 
Many  cases  had  arisen  on  this  statute,  which  not 
only  confined  the  operation  of  it  within  very  narrow 
bounds,  but  also  made  the  constraction  uncertain, 
by  reason  of  the  degree  of  criminality  in  the  rioters 
being  a  matter  of  consideration  with  tiie  jury.    Thus 

it 
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Part  II.       it  was  held|  that  unless  the  beginning  to  demolish 
Aaion  m  the   q^  pnlled  down  the  house  amounted  to  a  felony  in  the 
Hue md Cry.   noters,  the  hundred  was  not  liable';  and  as  that 
— — —  must  depend  on  their  intention^  this  was  always  a 
■  Reid  D.  disputed  question.     To  remedy  these  defects  the 

7T.  ^p.496.  *^^  67  Geo.  3,  c.  19,  was  passed,  whereby  it  was 
Burroughs  enactedy  (sec.  38th),  That  ^'  in  every  case. where  any 
g'     "*^^        house,  shop,  or  other  building  whatever,  or  any  part 

thereof,  shall  be  destroyed,  or  shall  be  in  any  manner 
damaged  or  injured,  or  where  any  fixtures  thereto 
attached,  or  any  furniture,  goods  or  commodities 
whatsoever,  which  shall  be  therein,  shall  be  de- 
stroyed, taken  away  or  damaged,  by  the  act  or  acts 
of  any  riotous  or  tumultuous  assembly  of  persons, 
or  by  the  act  or  acts  of  any  person  or  persons 
engi^ed  in  or  making  part  of  such  riotous  or  tumul- 
tuous assembly,  the  inhabitants  of  the  city  or 
town  in  which  such  house,,shop  or  building  shall  be 
situate,  if  such  city  or  tQwn  be  a  county  of  itself,  or 
is  not  within,  any  hundred,  or  otherwise  the  inha- 
bitants of  the  hundred  in  which  such  damage  shall 
be  done,  shall  be  liable  to  yield  full  compensation  in 
damages  to  the  person  or  persons  injured  or  damni- 
fied by  such  destruction,  taking  away  or  damage; 
and  such  damages  may  be  demanded,  sued  for,  and 
recovered,  by  the  same  means  and  under  the  same 
provisions  as  are  provided  in  and  by  an  act  passed 
in  the  first  year  of  King  George  the  First,  intituled, 
*  An  Act  for  preventing  tumults  and  riotous  assem- 
blies, and  for  the  speedy  and  effectually  punishing  the 
rioters,'  vrith  respect  to  pereons  injured  and  damni- 
fied by  the  demolishing  or  pulling  down  any  dwelling- 
house,  by  persons  unlawfully,  riotously  and  tumul- 
tuously  assembled :"  so  that  now  all  kinds  of  build- 
ings are  within  the  protection  of  the  law,  'and  the 
suflfer^  is  entitled  to  compensation  whether  the  acts 
of  the  rioters  amount  to  a  felony  or  only  a  mis- 

.    demeanor, 
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demeanor.    The  evidence  of  course  will  be  merely,    ch.  V.  s.  a. 
the  property  of  the  plaintiff;  the  destruction  of  it  by    Action  on  the 
a  riotous  mob ;  and  the  meana^by  which  such  destruc*    h^^'^  ^ 
tion  was  effected.    In  regard  to  the  extent  of  com^      . 
pensatiouy  it  is  confined  to  the  injury  arising  at  tl^e 
same  time  as  the  destruction  of  the  building;  and 
if  while  doing  that,  the  rioters  destroy  goods  and   , 
furniture  in  the  house ',  or  damage  the  garden  ad--  1  Hyde  v. 
joining  ^9  the  hundred  is  liable  to  the  extent  of  such  9j^'  Doug|, 
damage.    By. the  statute  of  Geo.  1,  the  hundred  was.  ^^ 
not  lUJole  for  the  value,  of  property  stolen  or  taken  r.  Horton, 
away';   but  this  is  also  remedied  by  the  express  I^oug.701, n. 
words  of  the  other  act  of  parliament.    The  Black  ^^^^'^^ 
Act  .(9  Greo.  \f  c. -22^)  gives  a  similar  acti<m  for  1B.&A.487. 
damage  to  the  amount  of  soo  /.  (a)  done,  by  per- 
sons maliciously  killing  or  maiming   cattle,  cut- 
ting down  trees,  setting  fire  to  houses,  8cc.    The 
8  Geo.,  2,  c.  20,  for  the  destruction  of  turnpikes 
and  works  in  navigable. rivers;  10  Geo.  2,  c.  32,  for. 
hop-bindis  maliciously  cut;  and  the  act  11. Geo.  2, 
c«  22|  for  corn  destroyed  to  prevent  exportation:     [  284  ] 
but, as  the  evidence  i^not  very  complex  in  any  of 
these  cases,  it  is  unneolssary  tio  say  more  respecting 
them. 

(a)  In  a  case  arising  on  this  statute,  wbere  a  barn  belonging  to 
A.  in  the  occupation  of  B.  had  been  burnt,  and  corn  belonging  to 
J3.  therein  also  destroyed^  Mr.  'B*Thomwn  held  that  both  landloid 
and  tenant  were  entitled  to  recompense  to  the  amount  of  200  /. 
each  ;  and  that  an  oath  made  by  the  servant  of  the  tenant  was 
sufl&dent  for  both.  Addtrlty  r.  Hundred  cf  Qfiom  Northy  Stafford 
Spring  Assizes,  1802.  But  in  a  case  arising  on  the  statute 
53  G.  3,  c.  130,  whece  an  action  was  brought  by  several  ]:Jbrtners  for 
an  injury  done  to  their  buildings,  and  all  the  parties  were  present 
at  the  tune,  the  Court  of  K.  B.  held,  that  all  must  join  in  the 
affidavit.  Nesham  v.  Armstrong,  1  B.  &  A.  146.  And  in  another 
case,  arising  on  the  statute  9  Geo.  1,  it  was  holden  that  the  affi- 
davit must  state,  where  the  injury  was  done  by  several,  that  the 
deponent  does  not  know  them,  "  or  cither  of  them."  ITntrtd  v. 
Himdred  <^Mulford,  3  East,  400^ 
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CHAP.  VI. 

» 

OF  THB  EVIDENCE  IK  ACTIONS  UPON  THE  CASE. 

IHut  II.  UNDER  this  head  might  have  beea  included  the 

Q^^^      action  of  auun^sU ;  but  haying  before  had  occasion 

,  to  mention,  at  considerable  length,  the  evidence  re- 

qtdfed  in  that  form  of  action,  I  s|iall  confine  ihe 
present  chapter  to  tiiose  actions  which  are  founded 
on  tarU ;  and  idiich  are  generally  understood  to  be 
intended,  when  an  action  is  said  to  be  on  ^  ea$e. 

Some  of  these  are  founded  in  malice,  as  actions 
{<X9lander2aid  malicious  pfweeutiom  I  others  in  niegfi* 
ge$tee,  as  where  a  man,  having  a  right  to  use  his  own 
property,  exercises  his  right  so  carelessly  m  to  injure 
Im  neij^our ;  and  a  third  olass^  on  the  direct  inva- 
sion of  incorporeal  property. 

In  all  these  cases,  the  plaintiff  is  obliged  to  state 

the  whole  substance  of  his  case  in  the  declaration; 

[  285  1      ^^^  ^  ^®  <^^^  ^^y  recover  on  the  justice  and  c<hi- 

science  of  it,  whatever  will  in  equity  and  conscience, 

according  to  the  circumstances  of  the  case,  bar  the 

plaintiff's  recovery,  may  be  given  in  evidence  by  the 

>  Vide  3  defendant,  on  the  general  issue  %  which  is  merely  that 

Burr.  1353.      jj^  jg  ^^  gushiy  of  the  premises  wherewith  he  is 

chai^d.  But  in  cases  where  the  party  justifies  an 
act  which  is  prima  yiicte' illegal,  as  the  slander  of 
another ;  or  where  an  injury  has  in  fact  been  com- 
mitted, and  there  is  no  defence,  but  that  of  the 
remedy  being  barred  by  the  statute  of  limitations; 
the  defence  must  be  specially  pleaded. 

On  the  plea  of  the  general  issue,  the  plaintiff  must 
be  prepared  with  evidence  of  all  the  ikcts  stated  in 
his  declaration ;  and  if  the  defendant  plead  the  statute 

of  limitations,  the  plaintiff  must  prove  that  the  original 

cause 
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cauM  of  action  aocru^d  witlw  the  time  of  Unuta»-  Ch-  vi. 

tioQ^  for  thia  action  panpot  be  revived  aa  ia  the  case  r^P^"^ 

of  i»$9unyf^  or  debtp  fouQcle4  on  ^  executed  ooi^*  "^' 
aiderfttipn,                                        • 


SECTION  I. 

Actions  fotmded  in  Malice  or  Fraud. 

In  dander,  the  plfuntiff  munt  prQve  $J1  auch  mate^  Sect.  i. 
Hal  eUegatioi^  contained  in  hia  deolaratiopi  aa  are  ^^^^nder. 
not  implied  by  the  word^  themadv^a.    Aa  where  ' 

wprda  apol^en  tif  f^  pbyaicii^   ch^e  him  with 
being  a  qniifik»  and  the  i>laiiitiff  allegea,  that  he 
had  taken  the  degree  of  Poctor  of  Phyaic,  it  wiU 
be  inenmbfiDt  on  hiapi  to  ^ve  reguli^r  evidence  of 
aiacb  degree '.    Bat  where  the  worda  apoken  of  an  |Mobe$  v. 
attorneys  or  phyaieianS  imply  an  ftdmiaaion  by  sT.Bep/aoa. 
the  defendant  that  the  plaintiff  waa  entitled  to  act  *  Senyman 
in  thoae  charaoteniy  and  charge  him  with  negligence  ^'J^^'  ^,^. 
or  miaeondnct  in  the  practice  of  them^  it  ia  aufficient  ?  smith  v 
to  give  general  evidence  of  hia  having  practiaed  in  Taylor,  i  New 
the  profeaaioBi*    In  the  laat  caae,  however,  i^  aboidd  .^®P-  ^^' 
be  obwiryed*  that  though  the  plaintiff  had  been  called  *t,^^mS5^ 
ill  %a  »  phyaician  to  preacribe  for  a  peraon  on  whom  7  Taunt.  401'; 
the  defendant  attended  aa  apothecaiy,  and  tl^  de-  ^q^\^ 
fendant»  ap^aking  of  his  preacriptioni  aaid>  '*  Dx.  c.  194,  as  to 
S-"-^'  &e  judgea  of  the  Common  Pleaa  wei^  apothecaries 
e^mi%  dindfid.  on  the  qiieation,  whether  it  was 
neceaaary  for  the  {daintiff  to  giw  fiirtii^r  evidence 
of  hia  b^g  a  phyaician  than  hia  living  pitictiaed 
as  auch;  ao  that  before  auch  evidence  ia  diapenaed 
with;  it  ought  dearly  to  fippear  that  the  def^idant 
tmeated  the  plaintiff  aa  a  peraon  q^aajtfied  to  act 

The  plaintiff  xnu^  next  prove  that  the  vi^rda  laid  in 
the  declai*(ion,  or  at  leaat  aa  to aome  of  them^  were  ^.^m^SJ""* 
apoken  by  the  defendant :  for  worda  apcdien  in  the  2  Black.  790. 

tjiird 
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Part  11.       third  person  "wOI  not  support  a  d«clamtioii  for  words 
Slmder.       spoken  in  the  second " ;  nor  words  spoken  by  way  of 
interrogation  a  charge  of  words  spoken   affinna- 
'Vide  Rex       tively*.    But  having  proved  the  words  laid  in  the 
V.  Berry,  declaration,  Ce'inay  also  give  in  evidence  other  words 

4  T.  Rep.  317.  j^Q|.  tjigj^iu  gtatied  to  show  the  malignity  of  the  de- 
Holkwa  ^'  fendant,  although  such  other  words  are  themselves 
1  T.  Rep.'i^o.   sufficient  to  be  the  foundation  of  ^  action '.  Where 

*  Ruttil  V,  special  damage  is  the  gist  of  the  action,  that  also 
/  iCa"^?'^iQ  "^^®* ^  proved,  and  mtist  appear  to  have  been  the 
^^v.Huson,    legal  and  natural  consequence  of  the  slander;  for 

P^e  Cas.  the  Wrongful  act  of  a  third  person,  as  that  he  dis- 

Scot  v.  Lonl  missed  the  plaintiff  from  his  employ  before  the  end 

Oxford  tod  Qf  the  term  for  which  they  had  contracted,  will  not 

Lawrence  J.  support  the  action,  though  such  dismission  was  in 

Heref.  Sum.  fact  induced  by  the  slander  ^.  JBut  though  the  special 

Sed viJbMead  damage  must  be  proved  as  laid  where  it  is  necessary 

V.  DaubigDj,  to  maintain  the  action,  yet  the  mere  statement  of 

fas^oint.    '  8P«<^»«^1  damages,  in  a  case  of  words  actionable  in 

« Vicars  v.  themselves,  does  not  make  it  necessary  for  the  plain- 

Wilcocks,  tiff  to  prove  that  he  has  in  fact  sustained  such 

^  '  damas^e^. 

Lloyd  Bui.  Ifa/t6e/betheinjurycomplainedof,thepuUie«tion 

N.  P.  6.  must  be  shown,  either  by  proof  that  the  defendant 

*  Rex  V,  wrote  and  published  it ;  or  that,  bein^  a  bookseMer, 
Almon,  sBurr.  it  was  sold  in  his  shop,  by  himself  or  his  servant  ^ ;  or, 
2oJ6.  in  case  of  a  newspaper,^that  the  paper  was  pub- 
^Rexr.  lished  to  the  world  in  the  ordinary  way  7,  and  that 
Peake's  the  defendant  is  the  printer,  editor,  or  proprietor  of 
Cas.  75.  it ;  which  may  be  shown  by  evidence  that  he  gave  a 

bond  to  the  stamp  office  for  payment  of  the  duties, 

,  and  had  occasionally  applied  there  on  the  subject*. 

Topham,  And  now  by  stat.  38  Geo.  3,  c.  78,  it  is  enacted  (sect; 

Rep.  126.   1 .)  That  no  person  shall  publish  a  newspaper  until 

affidavit  or  affirmation  shall  be  made  and  delivered  to 

the  commissioner  of  stamps  (sect,  s.)  specifying  the 

names,  additions,  descriptions  and  places  of  abode  of 

aU 


It 
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«dl  and  areiy  person  and  persons  who  are  intended  C^.  ^.  t.i. 
tp  be  printer  and  printers,  publisher  and  publishers 
thereof,  if  the  number  of  proprietors,  exclusive  of  tlie  *" 
printer  and  publisher,^  shall  not  exceed  two,  and  in 
ease  the  same  shall  exceed  that  number,-  then  of  two 
such  proprietors  exclusive  of  such  printer  and  pub- 
lisher, and  a  true  description  of  the  house  or  building 
wherein  any  such  paper  is  intended  to  be  printed, 
and  likewise  the  title  of  such  paper.  The  statute 
.then  (sect.  9.)  proceeds  to  enact,  that  those  affidavits, 
&c«  or  copies  thereof,  certified  to  be  true  copies  as 
after-mentioned,  that  is  (sect.  14.)  under  the  hand  or 
hands  of  one  or  more  of  the  commissioners  or  officers 
in  whose  possession  the  same  shall  be,  (which  hand- 
writing must  be  proved,  though  that  they  are  such 
commissioners  need  not),  shall  in  all  proceedings, 
civil  and  criminal,  touching  any  newspaper  mentioned 
in  such  affidavit,  8cc.  be  received  and^admitted  as  con^ 
elusive  evidence  of  the  truth  of  all  matters  set  forth 
in  such, affidavit,  &c.  as  are  thereby  required  to  be 
therein  set  forth,  and  shall  be  received  in  like  man-' 
ner  as  si^^ent  evidence  of  the  truth  of  all  such 
matters  against  all  and  every  persons  and  person 
who  shall  not  have  signed,  sworn  or  affirmed  the  - 
same;  but  who  shall  therein  be  mentioned  as  pro- 
prietor, &c.  unless  the  contrary  be  satisfactorily 
proved;  provided,  that  iif  any  such  person  shall  pi:ove* 
that  he  has  signed,  sworn,  or  affirmed  and  delivered 
to  the  commissioners,  or  such  officers  as  aforesaid, 
previous  to  the  day  of  the  date  or  publipation  of  the 
paper  to  which  such  proceedings  relate,  an  affidavit 
or  affirmation  that  he  has  ceased  to  be  the  printer, 
such  person  shall  not  be  deemed,  by  reason  of 'any 
former  affidavit,  8ic.  to  have  been  the  printer,  &c. 
after  thedehveiy  of  such  affidavit,  8cc. 

Having  made  these  provisions  in  regard  to  the  proof 
#f  such  proprietor,  Sic.  the  stat.  (sect.  1  o.)  enacts,  that 

X  in 
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Pan  IL      in  some  part  of  eviary  newipai|i«r  there.  sliaU  be  |>rifited 
Sidaier.       ^^  true  and  real  name^  8cc.  of  the  printer  and  printers, 
'  pnbliBher  and  publishers  of  the'same,  and  ako  a  true 

description  of  the  place  where  the  same  is  printed  ; 
and  (sect.  1 1 .)  that  it  shall  not  be  necessary  after 
suGh  affidavit.  Sic.  or  a  certified  copy  thereof  shidl 
be  produced  in  evidence  as  aforesaid  againdt  the 
persons  who  i^igned  and  made  sach  afEdavity  ftc.  or 
are  therein  named  according  to  the  acl>  or  any  of 
them»  and  after  a  newspaper  shall  be  ptrodnoed  it 
evidence  entitled  in  the  same  manner  as  the  news- 
paper mentioned  in  nach  affidavit  or  copy  is  entitled^ 
mtd  wherein  the  name  or  hani^s  of  the  printer  and 
pnblishery  and  the  place  of  printing  mentioned  itt 
such  affidavit,  &c.  agree,  for  fi^e  plaintiff  or  pr^^e- 
cuter  to  prove  that  such  newspaper  was  pnrchasedat 
any  house,  shop  or  officiB  belonging  to  br  oeeiipied 
by  the  defendant,  his  servant,  8cc. 

ft  is  also  enacted  (sect  l*i.)  that  service  nt  such 
houde  or  place  of  any  stch  notice  shall  be  deemed 
good  service,  witbh  the  like  proviso  as  before,  when 
another  affidavit  of  his  ceasing  to  be  such  printer, 
'8cc.  shall  have  been  delivered. 

The  statute  has  also  provided  (sect.  17.)  that  the 
printer  shall,  within  a  certain  time,  deliver  a  paper, 
signed  by  himself,  to  the  t:om]nissioners>  which  may 
be  produced  in  evidence,  When  necessary,  upon  bf^pli- 
cation  at  any  time  within  two  years. 

It  has  been  h^Id,  thiata  p^perprodncedis  n^oidy 
evidence  of  the  publication  by  the  defendant,  but 
also  evidence  that  it  was  published  at  the  pla6e  de- 
"  Rex  9.  Hart,  scribed  by  the  paper '.  And,  indeed)  in  the  case  of 
10  East  94«  a  newspaper,  whic^  from  its  very  nature  is  intended 
a  Per  Bailey,  J.  ^^^  general  circulation,  proof  of  that  paper  b^iig  cir- 
in  Rex  v.  culated  in  any  county  is  proof  of  the  publication  of 
g[,^f  ""»*"'  the  libel  the*e  \ 

a  Geo.  4.  In  cases  where  the  libel  is  in  a  foreign  fathgoag^y 

^  both 
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'both  tUe  origiQal  and  traosltitioii  must  be  set  out  1b    Ch.  VI.  s.  i. 
the  declaration  *,  and  in  addition  to  the  usual  evi-       Slander, 


dence  of  the  Ubel,  the  translation  must  be  proved  to  ' — • 

be  correct*'  "  Zenobio 

The  defendant,  on  the  general  iswe,  may  insist  on  6  T.  ilep.  i6a. 
the  whole  paper  or  writing,  in  which  the  libel  is  con-  '  I^ex  y. 
tained,  being  read,  to  explain  the  parts  set  out  on  the '  ^[^^^  ^ti^ 
record ' ;  and  may  prove  that  he  was  an  innocent  pub-  Hil.  1803. 
lisher,  as  that  he  delivered  the  paper  without  know-  '  ^^^  ^• 
ing  the  contents  ^ ;  or  that  the  publication  is  a  true  aCainpb.400. 
report  of  a  trial  at  law  *  (a) ;  or  a  copy  of  a  report  of  *  vide  Rex  v. 
the  House  of  Commons  ^ ;  or  the  notification  of  the  Almon,  supra. 
sentence  of  a  court  martial  in  the  usual  form ;  or  the  !,9?"^  ^'  t^ 

,     ,      ,.  .-  ^  .,.  Walter,  1  Bos. 

report  made  by  mm  as  president  of  a  mihtary  court  &  Pul.  523. 
of  inquiry  7  (6) ;  or  that  he  was  giving  a  character  of  '  Rex  v. 
a  servant ';  or  his  opinion  of  the  circumstances  of  a  ^r  ^087  1 
tradesman  9  to  a  person  wh^ inquired  of  him;  or  con-  8  T.  Rep.  293. 
fidentially  expressing  his  opinion  of  the  conduct  of  ^  Jekyl  v, 
the  plaintiff  in  a  particular  business  in  which  he  and  Si?S[!' 

(a)  In  the  above  case  of  Cuny  v.  Walter,  the  court  entertained       Steohenson ' 

some  doubt  whether  the  defence  set  up  should  not  have  been  -^^  "SV  ti   ' 

pfeaded  specialty ;  and  no  judgment  having  been  ^ven,  that  doubt  w^eatherston 
must  be  considered  as  still  remaining.    The  Chief  Justice  Eyre,       Hawkins 
at  N.  P.  thought  the  general  issue  sufficient ;  and  the  principle     'rp  p ^     .* -. 

upon  which  the  court  decided  that  the  action  would  not  lie,  and  g  rr 

upon-  which  the  other  cases  above  cited  were  determined^  strongly  _^^^^^ 

supports  his  lordship's  opinion.  S^tIj*°t>' 

The  evidence  does  not  go  merely  to  show  an  excuse,  but  to 
prove  that  there  was  no  malice  in  the  mind  of  tlie  defendant,  and 
consequently,  that  the  publication  is  not  a  lilxl ;  so  it  has  been 
he)d,  that  rair  and  candid  observations  on  public  performances 
^Dibdin  v.  Sitxm,  1  £sp.  28),  are  not  to  be  considered  as  libellous : 
and  that  in  an  action  for  a  libel,  charging  plaintiff,  a  bookseller, 
with  pa^liehing  immoral  books,  tlie  defendant  might,  under  the 
gein€j:al  issue,  groduce  such  books  to  show  that  his  own  publication 
was  a  fair  strictiTre  on  those  of  the  plaintiflF.  Tabart  v.  Tipper, 
1  Camp.  350. 

Till  the  point  shall  be  settled,  however,  it  will  always,  in  such 
4ii6e8,  be  advisable  for  the  defendant  to  add  a  special  plea  to  the 
gcpeni  issue. 

(^  Tins  must  be  understood  on  the  supposition  of  th^  plaintiff 
JbflQig  9k\^  U)  givAjvi^ence  of  it ;  for  the  report  itself  oould  npt  be 
piyiduced,  nor  any  office  copy  of  it.     Vide  ante,  90. 
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Port  I(.      the  person,  to  whom  a  letter  charged  as  a  libel  was 
Siarufer.       addressed,  were  jointly  interested ',  or  the  like ;  for 
such  facts  show  that  the  communication  was  confi- 
dential, and  that  t];tere  was  no  malice  in  his  mind* 
But  if  it  appear  that  the  defendant  has  made* his  ;own 
I    and  tlie  plaintiff's  situation  a  mere  pretence  to  enable 
.'     him  to  injure  the*  plaintiff,  and  has  in  reality  con- 
ducted himself  with  malice  towards  him,  this  will 
-form,  no  defence.    And,  therefore,  where  a  master 
having  turned  away  a  servant,  went  to  another  p^^- 
son  with  whom  the  servant  formerly  lived,  told  such 
person  of  his  misconduct,  and  desired  him  not  to 
.    'give  the  servant  a  character ;  and  then,  in  answer  to 
\    an  inquiry  made  by  another  person  to -whom  the 
servant  offered  himself,  made  a  charge  of  miscon- 
•  tluct  which  he  could  not  prove ;  and  the  jury  from 
\  this  circumstance  implied  maMce,  and  found  a  verdict 
for  the  plaintiff;  the  court  refused  tpL^aelit  aside  *. 
So  where  a  member  of  either  house  of  parliament 
'Rogers  1^      makes  a  speech  in  the  house  reflecting  on  an  indi- 
&Pul.  587.      vldual,  and  afterwards  publishes  such  speech,  such 
3  Rex  V.  Lord    publication  is  considered  as  a  libel ;  for,  although 

Abingdon,  yfhsit  he  says  in  his  place  is  privilecred  from  further 
i£sp.Ca.aao.  .       .  /,.       .     ^       ^     ^        i^„.         .,. 

Rexv.Creevey  inquiry,  yet  his  subsequent  act  not  falling  within  the 

i]Vf.&S.a73.  regular  exercis^e  of  his  parliamentary  duty  or  privi- 
« ^niieity        leges,  is  the  same  as,  and  liable  to  all  the  conse- 
3  Campb.  76.    quences  of,  any  other  publication  '• 
^  Rnobel  v.  The  defendant  may  also  on  the  general  issue  prove, 

E^re  VT  at  ^°  "litigation  of  damages,  that  the  plaintiff  had  been 
wi^p'sit.  after.  1^1  the  habit  of  libelling  tlie  defendant*,  or  such  facts 
Trin.  1797,  and  circumstances  as  shew  a  ground  of  suspicion, 
r  2^§*1  ^^^  amounting  to  actual  proof  of  the  guilt  of  the 
«Ld.  Leicester  plaintiffs ;  as  that  he  was  generally  suspected  of  the 
*  r^^^T'        crime  imputed  to  him,  and  on  that  account  avoided 

V.  Moor,"  by  t^ose  with  whom  he  had  been  formerly  acquaint- 

1  M.  &  S.  384.  ed  ^ ;  but  if  he  contend  that  the  words  or  libel  are 
'  ^^^"^<»d  true,  then  he  must  plead  a  special  justification  7,  the 
>  Stia.  1900.    proof  of  which  will  lie  upon  himj  and  in  this  case 

the 


t1f«  evidtnce  must  be  confined  to  such  facts  as  tmd  to   Ch..VI.  s.  i . 
prove  Hie  plaintiff's  guilt  of  the  particular  otifence '.       MaHcum 

In  actions  for  malicious  proiecutians,  the  plaintiff  ^^'^^^^'r 
must  show  the  prosecution  commenced  and  ended,  i  Snowdon 
by  proof  of  an  examined  copy  of  the  record  ^ ;  or  in  v.  Smith,  cited 
case  the  proeecutton  were  by  indictment  at  the  ses*-  l^'      ' 
sions  for  &  misdemeanor,  the  clerk  of  the  peace  may  Nelson,  Bui. 
attend  with  the  original  record  ^ ;  and  though  in  cases  ^*  P*  ^3-  See 
of  felony,  the  officer  having  the  custody  of  records  French,  kEsd, 
would  be  guilty  of  a  breach  of  his  duty,  and  culpable  N-  P.  Cas.  81^ 
in  producing  the  record,  or  giving  copies  without  the  v^?'"^,'''  * 
order  of  the  judge,  or  fiat  of  the  attorney-general^  385. 
and  would  not  be  compellable  to  do  so,  yet  if  in  fact 
it  is  produced,  the  judge  cannot  reject  the  evidence 
for  want  of  such  order  ^.    The  plaintiff  must  then  ^  Legeatt 
show  that  the  defendant  was  the  prosecutor  of  the  |].^t^^ 
indictment,  by  proof  that  he  applied  to  a  magistrate, 
(to  prove  which,  all  the  proceedings  before  him  should 
be  produced  and  proved);  or  that  he  was  othei^wise 
peraonally  active  m  the  business  v  suid  for  this  pur- 
pose one  of  the  grand  jury  may  be  called  ^.     A  *  Sykes  m 
person  wbo  acted  merely  as   a  justice  of  peace,  £.1^^'  p 
though  his  name  be  on  the  back  of  the  indictment  1004* 
as  prosecutor^  is  not  liable  to  an  action  ^.    The  plain-  « Girlingtnir 
liff  should  also  be  prepared  to  prove  the  falsehood  of  ^'y^^^^' 
the  charge ;  and  if  the  bill  were  found  by  the  grand 
jury,  he  must  prove  that  there  was  not  the  least 
cause  for  the  prosecution  7.    This  fact  of  the  want  ^  VideSaville 
of  probable  cause  cannot  be  inferred  from  the  mere  I'salk.  14/ 
proof  of  the  defendant  not  having  appeared  when  the  1  Lord  Ray. 
indictment  was  called  on,  or  of  ius  having,  after  com-  ^^ 
mencing  the  prosecution,  declined  to  prefer  an  in-  ji^^^^  ^' 
dictment',  but  some  further  evidence  must  be  given  1  Camp.  304. 
hy  the  pl^tiff  before  the  defendant  is  called  on  for  °  Purcoll  v. 
his  defence  ' ;  for  it  must  be  recollected  that  the  pro-  '  £^^"^7* 
secution  being  founded  on  the  oath  of  the  party,  such  1  Camp.  199, 
^Mtb  must  be  taken  to  be  true  until  the  contrary  ^^tdT***^*^ 
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h  proved  '.  Wbere  such  oatk  has  not  obtftined 
credit,  as  in  cases  ^h^e  the  hill  was  Ibrown  out^ 
it  seems  foi'merly  to  h«ve  beeti  GOBfl(id«red  that  the 
&nns  of  proving  a  pndsabte  came  would  lie  on  tiie 
defendant*;  but  ih  the  lat^r  decisions  it  has  beed 
held,  that  in  (his  case  tho  the  platntaff  most  give 
dome  evidence  of  the  want  of  probable  cause '.  Ma- 
lice is  necessary  to  support  the  acttoB,  but  that  wiii 
be  implied  from  the  waht  of  probable  cause ;  whereas 
the  most  express  malice  wilt  not  preclude  the  neccs*' 
stty  of  proving  the  want  of  probable  cause  where  a 
bill  has  been  found.  If  it  appear  fVom  the  evidence 
offered  by  the  pkintHP,  or  from  that  produced  by  the 
defendant,  that  there  was  but  9LprobMe  cmtse  for  Ad 
prosecution,  that  is  a  suffieietit  defMvse  t6  the  action. 
To  increase  the  damages,  the  leiTtgfh  of  inipriAi^luweiit, 
the  expences  of  the  plaintiff,  and  tile  dfreumstances 
of  the  defendant,  are  also  |>rop«r«ttbjects  of  pvoef. 

To  support  the  adtioA  fyt  a  malkkm  afPest,  the 
plaintiff  should  prove  the  affidavit  at  the  deiEcMkait» 
either  by  production  of  the  original>  or  proof  of  an 
office  copy.  The  former  seems  to  t^  Ae  beM  and 
safest  evidence  ^.  He  must  also  prov^  «n  examined 
copy  of  the  writ  tad  retem ;  asnd  was  required  by 
Lord  Kenifon,  in  one  case^  to  prodtice  and  prove  the 
sheriff's  warrant  tinder  which  the  arrest  v^as  made  ^, 
though  wfaeh  the  defendant  is  conneioted  with  tbe 
writ  by  Hhe  affidavit  of  debt,  this  seems  baidfy  ne* 
cessary*  Having  th^n  ^oV^d  the  anest,.  the  piaiiH 
ti#  ^itxtLftt  next  prove  that  tiye  oafui^e  is  ended,  either 
by  an  entry  on  die  record,  <0^  at  letfst  by  <a  rule  of 
court  for  discontinuance  of  the  action,  and  payment 
of  co^  under  it^.  An  order  of  a  judge  for  &a)t 
piArpose  does  not  appear  tobeeuficient^  And  in 
like  manner,  where  a  commission  of  bakdsreqptcy  was 
ordered  by  the  chanc^c^r  to  be  superseded,  but  no 
writ  of  supersedeas  had  issued,  hatd  EllmbonMi^ 

held 


hM  .the-  Qtrder  not  »«ffim^t  propf  %    In  ^his  caae   Ch.  vi,  s.  i. 
alio  he  mnafc  proves  tbi^  ^e  arres^t  was  without  rea-      Maikwut 
sttMfcble  pr  pvobabfe  of^iui^;  for  l^he  mere  circum-  ' 


8tan€ie  of  il»  ndteima^toly  ftppeaxing  that  nothing  was  i  Poynton 
due  on  a  disputed  account  ii^  iipt  sufficient ;  m4i  where  ^-  Fonter, 
the  original  cause  was  referred  to  arbitration,  and  ^   ^°^^' 
the  arbitrator  determined  an  the  examination  of  the  ,  „  u    u 

• '  Habershon- 

parties,  and  inspection  of  their  books,  Lord  Kenyan  v.  Troby, 
held  that  the  action  was  not  maintainable  *.  3  ^sp.  38. 

As  malice,  either  cgcpress  or  implied^  is  necessary        Deceit, 
to  support  an  action  for  slander,  or  an  imfounded 
prosecdticm,  so  a/rondM^onl  intention  nwpt  be  proved 
te  support  an  action  t^r  a  fkpei$  properly  so  called. 
Those  actions  which  are  fowded  on  a  false  represen- 
tMlioaor  conqealme^t  of  ijhedefects  of  any  CQ^unodity, 
sold  by  the  defendant  to  the  .plai9tiff»  We  been  be«     [  290  J 
fore  spoken  of.'.    They  are  genemlly  f^opsidered  a^  '  Ante,  aag. 
breaches  of  contraot,  wd  where  ^e  assertion  is  mw- 
qualified,  the  i^ction  is  luaintiMli^li^  thqugh  (t^  de-. 
fendant  himself  weye  misttiken.    But  where  (l  man^ 
on  beyig  applied  to  for  inf<MPnmtian  J13  to  the  oircum-, 
stances  of  another,  and  the  safety  of  tr^stioig  him^ 
says  ibflft  he  is  a  man  of  evedity  wd  one  who  may 
8«&ly  be  tnisted ;  and  it  sftcsrwards  turns  out,  thiit 
ike  person  of  «hpas  he  40  spoke  was  at  th$tt  tine  » 
man  of  jao  property ;  ae  action  is  mnintninabie  oxnf 
tiiis  fidse  assertjiQny  nidess  it  be  pseved  that  the  de^ 
iBsdasxt  knew  at  flie  time  jhe  nisde  it,  that  he  vf9A 
giving  a  fake  character  of  the  person  respeetui^ 
whom  in^piiry  was  made4,  ETeAwher^thedeienda^t,^  ^Pasleyv: 
on  repeated  appUcatioDS  being  niade  to  him^  said  ^^^°' . , 
tfa«t,io  Ati  mm  imauMge^^  the  ^rd  peisson  was  a  IjEidy  Tapp^,  Lee,* 
of^onaideraMe.foiiune,  and  of  larger  expeotati^^s,  3^s.&puL. 
wtieteas  it  turned  out  tlUkt  she  was  a  mcate  ewind}er ;  ^' 
yet  as  (he  defendant  .really  beheyed  the  cepiresenta-  creuy, 
ttons  which  she  had  made  to  hiiUy  and  had  been  bin^  aEasCyQa^ 
aelf  duped  by  the  appeamikce  she  made  in  t)ie  world, 

X  4  the 


312  ACTIONS    UPON   THB    CASV.' 

Port  II.      the  action  was  hdd  not  to  be  maintainable ;  for  the 

DeceH.       assertion  of  knowledge,  when  taken  with  reference 

•  to  the  credit  and  circumstances  of  another*  means 

nothing  more  than  a  strong  beKef  founded  on  reason-* 

able  and  probable  grounds. 


SECTION  XL 

Actions  founded  in  Negligence. 

S«ct.  a.  W£  had  occasion  in  the  last  -section  to  obserre^ 

Negligence,    that  in  those  cases  where  a  man  officiously  inter* 
*'"I  r*  meddles  with  the  charact^  or  circumstances  of  his' 

^  ^  -'  neighbour,  the  law  implies  malice,  and  that  the  oma 
is  cast  on  him  to  prove  his  innocence ;  while,  on  the 
other  hand,  when  he  appears  to  have  acted  in  the 
regular  course  of  business,  as  in  answering  an  in- 
quiry which  has  been  made  by  a  third  parson,  or  the 
like,  it  is  incumbent  on  the  party  complaining  to  give 
express  evidence  of  malice.  The  same  principle  applies 
to  those  actions  which  are  founded  in  negligence. 
If  one  man  keep  a  lion,  a  bear,  or  any  other  wild  and 
ferocious  animal,  and  such  animal  escape  from  his  con- 
finement, and  do  mischief  to  another^  the  owner  is  liable 
to  make  satisfaction  for  the  mischief  so  done,  without 
further  evidence  of  negligence  in  him;  for  every  per- 
son who  keeps  such  noxious  and  useless  animals 
*  a  Ld.  Raym,  mnst  keep  them  at  his  peril '.  On  the  contrary,  if  a 
'^  ^  man  has  a  dog,  a  bull,  or  any  other  domestic  animal, 

^  .  such  as  are  usually  kept,  and  are,  indeed,  necessary 

JenldDfl  t>,  ^  ^^^  existence  of  mfltn ;  no  action  is  maintain^e 
Turner,  Salk.'  for  any  damage  done  by  such  animal,  without  proof 
Raym.  \oQ  *^**  ^^  owner  knew  that  he  was  aecustomied  to  do 
S.  C.  .  mischief;  for  without  such  knowledge,  no  ne^igence 

[  292  1     or  fault  Ts  imputable  to  the  defendant  *.    In  this  case, 
therefore,  the  plaintiff  must  not  only  prove  the  da- 
mage 


AGTlONt   UPON    TUV  CiKSC.  ^1^* 

mage  which  he  has  su9tan»dy  but'he  must  aUd  prove   Ch.  VI<  •.  2. 
that  the  animal  had  before  done  mischief,  and  that   '^k^^igp^eei 
Ae  defendant^  having  Icnowledge  of  that  fact,  per^    ' 
mitted  him  to  go  about-;  fbr  merely  keeping  him  in- 
his  ownyardy  for  the  protedtion  of  his  premises,  in; 
the  night/  though  not  chained,  will  not  subject  him' 
to  an  action',  fibt  when  it  is  proved  tiiat  the  animal:  '  Brock  v,  > 
had  once  done  itaischief  of  aiiy  kind,  and  that  the'  i^j^^o'a. 
owner,  after  knowledge  thereof,'  permitted  him  to  go'  ^  . 

at  large ;  he  will  be  answerable  for  dl  other  damages* 
done  by  him,  liiough  of  a  different  kind  from'  that 
which  he  had' before  committed';  and,  therefore,  'la Mod. 555. 
where  a  dog  accustomed  to  worry  sheep  was  per- 
mitted to  go'  at  large,  and  afterwards  bit  a  horse,  the 
owner  was  h^ld  to  be  liable ' .    So,  the  first  fault  being  '  1  Ld.  Raym. 
in  the  owner,  in  permitting  the  animal  to  be  at  larger 
after  he  knew  of  his  misehievcAis  disposition,  hc^  wilt 
be  equally  liable  to  the  acti<m,  though,  in  the  par-* 
ticidar  instance,  the  pariy  injured  has  been  neglig^int 
or  imprudent;    Thus,  where  a  person  trod  upoii  fil 
dog  which  was  lying  at  the  owner's  Aaetj  and  thti 
dog  bit  him  in  consequence,  yet  it  being  proved,     .      ..< 
that  the  owner  knew  he  was  acotidtomed  td  bite,  the 
action  was  held  to  be  maintainable  K    And,  in  a  late  *  Smith  v. 
case,  where  a  dog  having  been  bitten  by  one  that  was  JlSaJ'  ^  ^'^ 
mad,  the  owner  fastened  him  up^  and  a  child  coniing^ 
near  him  iriitated  him  with  a  stick,  upon  which  the 
dog  flew  at  and  bit  -hiin,  in  cteisequence  whereof  the 
child  had  the  hydrophobia  and  died ;  Lord  Kenifim     [  293  ] 
held,  that  the  father  mi^tt  mainfain  an  action  againdt 
the  owner  fdr  the  expences  of  &e  apothecary ;  be* 
cause  it  Was  the  duty  of  the  ownier  lo  have  destroyed 
the  dog  immediately  that  he  knew 'him  to  be  in  dan** 
gerof  so  fatal  a  malady,  or  at  least  to  have  kept  him 
in  a  place  where  he  could  not  by  possibility  have  t/^°*i.*o 

J  •     1  .  ^,  ^  ^  ^   ■  Perry,  MS. 

done  miachief  ^  .a  E^p.  Gh».  ' 

In  4Ba,  S.  C. 
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Pmrtll.       '  In  these  caaes  there  wee  great  negtij^ence  in  the* 

NegUgmee.     defendant,  bat  where  an  action  waa  bronght  for  an 

'  obetruction  in  the  highway,  by  reason  whereof  the 

plaintiff's  h<»Ba  fidl  and  he  waa  hurt,*  it  appealing 

iiuBt  ike  plaintiff  waa  riding  with  great  violence,  and 

'      night  have  aToided  the  obstroetibn  with,  common 

'  pradenoe^  the  aotion  waa  detenninedto.he  not  main- 

>  Butterfidd  v,  tainahle ' ;  and  in  another  actiocn  of  the  like  nature, 

r?  EoML  60      ^^^^  ^^  plaintiff's  gig  waa  oyertunied  Jliy  reiMM>n  ot 

his  horse  taking  fright  at  some  rubbish  laid  in  the 
load  1^  the  defendant's  workmen,  but  it  appeared 
that  the  plfdufttiff  himself  managed  Ae  horse  unskil^ 
*  Flower  fiiUy, «  Similar  deciaion  was  made  by  the  court*. 

a  'nt^.'3i4.       '^^  ^^^®  ^^  *^®  unmly  horse,  which,  being  driyen 

in  linooln's-iim-fields  for  the  purpose  of  breaking, 

got  loose  and  struck  the  plaintiff,  was  determined  on 

the  same  principle ;  the  action  waa  hoUen  to  ha 

mainfesinahle,  because  there  waa  a  degree  of  ne^* 

gence  in  attempting  to  break  %  youpg  hcurae  in  so 

s  Michel  v.       public  a  place  > ;  but  had  it  not  been  fiir  tins  neg& 

A^tree,         g6noe  the  aotion  could  not  hare  been  supported^  and 

1  Voit.  995,     ^ev^bie,  it  a  ship  b^  navigsliing  a  pubUo  nver,  er  a 

S.C.  carnage  travelling  <m  a  public  road,  and  notwith* 

standing  aU  due  oaie  and  attention  in  the  person 
steering  the  ship^  or  dri^g  the  carriage,  it  runs 
agsinst  another  and  does  damage,  no  action  has 
against  the  <iwner.  In  dmse  cases,  therefore,  it  is 
incuubenion  the  plaintiff  to  show  negUgenoe  in  the 
defendant  or  otiher  person  under  whose  cave  or  con* 
duct  his  ship  or  carriage  was. 

Hprses  and  carriages  being  generally  trusted  to 
the  caie  >of  a  aervant,  the  yery  possession  of  them  by 
anch  servant  is  evidence  that  they  were  about  the 
business  of  the  master,  and  makes  him  liable  to  an 
action  for  any  injury  arising  by  the  negligence  <^  Us 

♦  IWL  servant^.    But  this  is  not  conclusive  upon  the  de- 

fendant. 
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ftndant^  'for  if  he  jitora  diat  the  horse  or  carriage  was  Ch.  VI.  $.  a. 

htltim  oat  e£  ,t|»Q  Rafale  by  the  servaAt  in  defiance  of  Jfegfigotor. 
hifl  orders  to  the  contrary,  t^s  evidence  showing  that 


^%W«MM«aiwaMM 


the  servant  was  not  then  in  the  due  employment  of     C  ^4  3 
his  master,  discharges  the  miufter  from  tfie  g^nemt 
liability  for  the  acts  of  the  servant ' ;  and  in  like  man-  '  Semb.  oer 
ner,  where  a  Berva&t,  driviag  his  master's  carriage^  31?  Rep.  76a. 
in  which  no  peraon  was,  wilfully  and  maliciously 
dt^t^  agailwt  the  carnagb  of  kaother,  it  was  heldy 
that  the  loaster  was  not  liable  for  this  tdlftd  act  of  hta 
servant,  'as  he  wo«U  have  been  for  any  act  of  negli- 
gence or  uxiskilfulness  in  the  regular  discharge  of  hid 
duty  *;  taid  e^M  where  a  master  of  a  ship  wMoa  board  '  M'Manut  v. 
at  tbe  time  an  injury  "was  done  to  toother  ship  bj^  ^^u'loC. 
the  wilfiil  tnifliooBdeet  of  a  sailor,  it  was  held  thai  he 
was  not  answerable  ^  '  »Bowchcrv. 

Noiastrom^ 
!    1  Taunt.  568. 
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Iff  aetions  for  'disturbances  'waA.nuisanees^  the  plajn*'       Sect.  3. 


tiff  must  prove  his  possession  of  Ihe  land  or  house 

ond  Nuuonce, 

which  has  been  injtved^  utd  caocy  his  ^evidence  of  

Ihe  state  and  situation  of  the  premises,  andihe  en^ 
joyment  of  the  tight,  as  far  b»ok.  as  jposaible ;  Xor  in 
Cases  where  Ihere  is  tio  ucftual  grant,  usage  apd  "ptt*  1  Lewis  v. 
scsiption  >must  settle  the  right  of  the  parties.  -  ^^^  ^^' 

In  general  the  pM>of  of  ^ewty  yeam  nsdispiited  Worcester  Sp. 
enjoyment  of  commons,  lights,  pews^  wayis^  or  other  Ass.i76i,MS. 
easemaits  appurteeauft*  to  e.  bowe  or  land,  twlin  QWilLSaund. 
some  cases  a  much  less  time,  will  be  sufficient  to  i75>  a. 
ime  the  pvesumption  of  a  preaciiptien  or  grant  ^(c)(  lP*"^^^«;y, 

«nd  SeuDdi75,d. 

and  sevenil 
(c)  In  Beak^  v.  iSW^  6  'hast,  214,  Lc«d  BknSomn^h  mS,  other  cases 
that  twenty  yean  exclusive  ei^oyment  of  waten  in  any  particular  yi^f^  dted. 
manner,  a&sds  a  conclusive  pretuxj^tion  pf  light  in  the  party  so 

enjoying 
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Pkrt  11.      and  if  A.  being  posseBsed  of  two  houses^  sell  one  to 
B.  and  the  other  to  C.  one  purchaser  cannot  so  vlter 

bis 
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mkjofywjt  it.  But  lass  than  tvonty  y^axs  anjoymept  may,  or  vmw 
not,  am>rd  such  a  presumpdoDy  according  as  it  is  attended  with 
drcomstanees  to  support  or  rebat  the  right.  In  that  case,  the 
penoDs  imder  whom  tne  defendants  olaimed,  had  eig^ity  yean  since 
erected  a  mill  on  their  lands,  and  made  a  weir  to  divert  water  to 
it  out  of  the  river  Itwell,  which  weir  had  been  at  (fifierent  times 
before  1787  enlaiged,  and  thereby  a  xroater  anaad^  of  waier. 
diverted  from  the  river.  In  1787  the  plainti£F  ouilt  a  mill  lower 
in  the  stream,  which  was  suppliea  by  tne  water  not  then  taken  fay 
the  defendants  weir,  and  the  pkintiff  conliaoed  to  enioy-  this 
surplus  water  until  1791,  when  the  defendants  enlarged  their  weir 
ana  made  odier  works  on  the  river,  whereby  they  took  all  the 
water  from  the  plaintiff's  raiil.  The  ooort  held  the  action  nuin* 
tainable ;  and  Mr.  J.  Ls  Blanc  said,  the  true  rule  is,  that  if  ailer 
the  erection  of  works,  and  the  appropriation  by  the  owner  of  the 
land  of  a  certain  quantity  of  water  flowing  over  it,  the  proprielor 
of  other  lands  takes  what  remains  of  the  water  before  unappro- 
priated, the  first  mentioned  owner,  however  he  might  before 
such  second  appropriation  hava  taken  to  himself  so  mndi  more, 
cannot  do  so  anerwards. 

So  where  a  building  used  as  a  malt-house,  and  having  lights 
sufficient  for  that  purfxise,  was  converted  into  a  dwel]in^4M>use, 
and  soon  aflerwaros  a  buildins  was  erected  which  dariLened  the 
windows,  Lord  Chief  Baron  Macdontdd  left  it  to  the  jury  whether 
there  was  sufficient  light  for  a  malt-house,  sayin^^  that  no  man 
could  by  his  own  act  snddanly  impose  a  new  restrii;tion  on  hu 
liei^bour.    Mmim  v.  Gobk,  1  Camp.  N.  P«  Cas.  3213. 

*  •  » 

Another  most  important  a»e  has  lately  oome  before  the  courti 
on  the  subject  of  vniter.  The  plaintiff  being  entitled  to  a  fisheiy 
in  the  river  BibhU ;  and  the  defendant  and  ms  predecessors,  pro- 

K'etors  of  a  mill  there,  having,  till  within  the  last  forty  Years, 
1  a  brushwood  weir  across  the  river,  near  their  mill,  at  whicn  weir 
they  had  for  two  hundred  years  past  exercised  the  tight  of  taldng 
the  fish;  in  the  year  1766,  the  then  owner  of  the  null  erected  a 
a  solid  stone  weir  two  thirds  across  the  river,  in  lieu  of  the  former 
brushwood,  leaving  the  other  third  of  the  weir  composed  of  the 
same  materials  as  before.  '  No  objection  was  made  to  this  alte- 
ration, and  the  weir  continued  in  that  state  till  1784,  when  the 
Remainder  of  the  brushwood  was  removed  by  the  defendant,  and 
the  stone  weir  carried  (fiite  across  the  river.  This  weir  was  a  solid 
fiiece  of  masonry,  having  three  locks  as  the  former  wooden  weir 
nad,  for  the  purpose  of  catching  fish;  but  it  appeared  that  aince 
It  luul  been  completed,  very  few  fish  could  pass,  so  as  to  be  taken 
in  that  part  of  the  river  were  the  plaintiff's  fijshery  was.  The  action 
was  brought  within  three  months  before  the  expimtion  of  twenty 
years  from  the  last  alteration.  The  jury,  under  the  direction  of 
the  judge,  had  found  a  venlict  for  the  defendant;  the  judge  con- 
ceiving, 
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his  bouse  as  to  obstruct  the  windows  of  the  other^    Ch.  VI.  ••  3- 
however  recently  they  may  haye  been  opened  ■•  Disturbtmog 

In  the  same  manner  as  twenty  years  undisputed   ^ 

enjoyment  will  give  the  right,  the  same  length  of  ad-  i  Drammond 
verse  possession  will  so  far  destroy  it  as  to  prevent  'o.  Dorant, 
the  person  originally  entitled  from  abating  the  nui-  Westminster, 
fiftnce,  or  maintaining  a  possessory  action  for  erect-  after  Easter  T. 
ingit;  and  therefore,  where  a  common  hsis  been  Oomptoi^i 
adversely  possessed  in 'Severalty  by  an  iujclosure  dur-  Richards, 
ing  that  time*,  or  the  grantee  of  a  market'  permits  '  ^"^®'  ^' 
another  person  to  erect  another  market  in  his  neigh-  ^  Bg^on 
bourhood  without  objection,  and  such  ne^  market  is  2  Taunt.  156. 
enjoyed  for  twenty  years,  neither  the  commoner  nor  the  '  Holcroft  v, 
owner  o^  the  market  wiH;  after  that  time,  be  permitted  &  pii^^^Q^,*' 
to  abate  the  nuisance  or  maintain  an  action  on  the 
4^ase  for  the  invasion  of  his  right.  . 

.  When  the  right  is  claimed  by  prescription,  (and 
ft  is  only  in  the  case  of  copyholds  that  it  can-^be 
claimed  by  custom,)  the  evidence  must  go.  to 
show  the  exercise  of  the  right  by  the  occupier 
of  the  particular  land  to  which;  it  is  said  to  be 
'  appurtenant,  for  evidence  that  all  die  tenMits  of 
a  manor  have  enjoyed  it,  is,  in  such  case,  not  ad-  p  e*TEsik 
missible^.  And  we  have  before  seen^,  that  in  these  Cas.  71. 
.  cases  of  mere  private '  prescription-  no  evidence  of  *  Ante,  16. 

ceiTiag,  that  though  this  was  originany  a  ntusance  to  the  plamttff's 
fishery,  yet  the  lengdi  of  time  which  had  heen  suffered  to  elapoe, 
liad  established  the  right  of  the  defendant.  The  court,  on  a  motion 

'  for  a  new  trial,  determined  that  the  direction  of  the  judge  was 
wrong ;  Lord  EUenborough  observing  that  bj  Ma^na  Uharta,  wad 
other  acts  of  parliament,  the  erection  of  weirs  m  rivers  was  a 

'  public  nuisance;  that  howeoer  tzocTtty  yean  acqmetcence  might  hind' 
fortiei  where  private  righU  only  are  (^^xted,  yet  thepubUe  hiae  an 
interest  in  the  rappreoioTi  of  public  nuitances,   though  of  len^ 

■  standing.    No  objection  however  of  this  sort,  his  lordship  said, 

'  could  apply  to  this  ease,'  when  the  action  was  commenced  within 
twenty  years  after  the  complete  extension  of  the  stone  weir  across 
the  nver,  by  which  it  was  proved  that  the  plaintiff  had  been 
injured.  Wild  v.  Hombyy  7  East,  195.  In  Vooght  r.  Winak^ 
9  B.  &  A.  66a,  the  court  held,  that  even  twenty  jears  possessipn 
of  water  at  a  given  height,  was  not  conclusive  m  the  case  of  a 
navigable  river« 
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jreputatton  is  ^ceivBd.  tBul  when  taa  plea  of  a  pre- 
scriptive right  of  common,  the  plaintiff  replied 
another  prescription  to  use  the  focttj  iH  quo  for  til- 
li^e  wi^h  com,  and  until  the  carrying'  to'boldand  en- 
joy the  land,  the  court  held  that  many  other  persons 
hairing  a  right  of  oommon  on  the  close,  evidence  of 
reputation,  might  be  received  of  the  plaintiiF's  right, 
a  foundation  being  first  laid  by  proof  of  the  enjoy- 
ment of  it '• 

The  plaintiff  must  also  show  that  the  right  is  to  the 
extent  claimed,  A  person  who  has  a  right  of  way  to 
his  own  close  cannot,  when  he  purchases  a  close 
beyond  it,  use  die  way  for  the  purpose  of  going  over 
his  own  close  and  thence  to  the  land  newly  pur- 
chased^;  and  if  the  usage  has  only  been  to  go  ^Ih 
carts  and  horses^  dtis  will  not,  on  an  appfication  of 
the  land  to  other  purposes,  neoessaorily  entitle  the 
par^  to^rive  honied  cattle  throvgh  it,  tiiough'it 
may  be  evidence  of  euch  a  right,  if  ibrtifled  by  other 
civcufmstaneess. 

The  defendant,  in  answer  to  this,«iay  show  &at  the 
enjoyment  was  by  Ae  coomvanoe  or- consent  of  one 
who  had  only  a  temporary  interest  m  the  entate,  o«Lt 
of  which  the  casement  is  <^ime4;  and  this  will 
avmd  the  right  which  wo<dd  otfierwiito  arise  from  the 
'Qsage.  Thus,  if  a  tenant  for  life  or  years 'pecaiit  a 
stnmger  to  use  a  way,  &c.  lihrough  a  dose,  this  will 
give  no  tide  whatever,  as  against  the  repvupder-^fnan, 
wlio  ought  not  to  be  bovind  by  his  fraud  or  laches^. 
So  if  the  usage  has  been  merely  by  favour,  and  ac- 
knowledged as  4Moh;  as  jf  a  small  rent  has  been 
paid  to  the  defenddi;Lt  for  It;  or  he  has  locked  the 
gatos  when  he  thought  proper,  and  kept  the  key ; 
or  done  any  other  act  which  shows  tihal  the  plaintiff 
did  not  claim  it  as  a  right,  it  wJH  be  proper  evidence, 
on  the  part  of  the  defendant,  to  counteract  the  eject 
which  the  usage  unexplained  would  produce. 

In 
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In  these  cases  the  plaiotifT  is  not  obliged  to  prove   Ch.  VI.  a.  3. 
any  specific  injury  to  himself;  that  he  has  a  righl,    Buh^hance 

and  that  such  right  has  been  wilfully  invaded  by  the  [ 

defendant,  is  sufficient ;  for  if  he  were  to  wait  until 
he  could  prove  actual  damage,  the  defendant  by  re- 
peated invasions  of  .a  righl^  which  can  only  depend 
on  usage,  might  himself  gain  a  titlb  which  could  not 
afterwards  be  successfully  opposed  <«  In  actions,  there-  >  Wells  v,  Wat- 
fore,  by  a  conoooner  against  a  stranger^  proof  of  the  ^^>  ?S^^' 
plaintiff's  right  of  common,  and  that  the  defendant's  1,,  Todd,^4  T?' 
csattle  were  turned  thereon  by  h]m%  or  that  he  took  ^P-  7^- 
the  dung  away^  is  sufficient;. but  if'the  adtion  be  ^^^.' 
brought  s^ainst  the  lord,  or  a  dund  person,  uriio  puts  Wadsworth, 
cattle  on  the  common  by  his  lioenoe,  the  jdaintiff  ^  ^^^  i54- 
must  also  prove  a  specific  injury,  as  that  there,  was 
not  snfficient  coimnon  left ;  at  least,  if  the  defiendaqt 
prove  the  eontrairy,  it  will  be  an  answer  to.  the 

adtiotl^  .  *PerBuUer,J. 

Here  is  one  case  where,  though  the  fcim  of  action  ^  ^*  ^^P'  7^^ 
is  tretpa$$,  yet  the  preof  will  be  Aie  same,  and 
governed  by  the  same  rules,  as  the  above  aotions  on     r  ^g^  -1 
tlie  case;  diat  is,  the  ease  of  a  fishery .    Frdkafacie 
the  right  of  the  flsheiy  wifi.be  in  the  owner  of  die 
soil ;  and,  therelbre,  the  first  poiiit  will  be,  to  pn>«e 
property  in  it ;  this,  in  oases  of  ^livars  iidt  naittgabb, 
18  in  the  owners  of  the  land  on  each  side,  to  the 
middle  of  the  river  ^ ;-  but  in  nav^ipble  rivers  awl  « Carter  v. 
Btms  of  the  sea,  the  presumption  is  that  4he  soil  is  in  ^^^^; 
the  crown,  and  that  every  salijeet  of  the  reaka  has  'a 
right  to  fish.    In  both  cases,  however,  thte  prima 
fade  right  may  be  rebutted,  and  a  person  not  the  '  Mayor  of 
owner  of  the  soil  in  the  one  case>  or  an  4n«^idual  in  lycbardson 
t3ie  other,  may  have  the 'fishery  by  presoriptiett^ ;  ^nd  4  T.  Bep.  437, 
as  usage  is  so  important^  proof  of  an  attempito  'OSitdi 
fish,  though  unsuccessful,  will  be  sufficient  evidence  ^Pa*dck  «. 
in  att  action  ibr  ^turbance  in  a  several  firiiery  7«  1  wiUiams's 

.    .  >     Saandenu    ,i 
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CHAP.  VII. 

OP  THE  EVIDENCE  IN  THE  ACTION  OF  TROVEK. 

Part  11/  THERE  is  another  action  on  the  case^  which^ 

A^on$  of     being  governed  by  a  rule  of  pleading  not  admitted 

.  in  the  formei';  I  shall  mention  in  a  distinct  chapter. 


In  the  action  of  trover,  the  plaintiff  does  not  truly 
state  his  case,  but  is  permitted  to  use  a  fiction,  and 
to  say  that  he  lost  the  goods,  the  value  of  which,  he 
seeks  to  recover ;  and  that  the  defendantybund  them 
and  carwerted  them  to  his  own  use. 

The  general  issue  not  guilty  is  the  plea  also  used 

in  this  action,  but,  nevertheless,  the  plaintiff  is  not 

[  398  ]      P^  ^  prove  the  formal  and  fictitious  part  of  his 

case.    He  must  prove  either  a  general  and  absolute 

property,  and  right  of  possession,  at  the  time  of  the 

conversion,  (in  which  case^e  is  not  obliged  to  prove 

any. actual. possession  of  the  gdods,  for  the. legal 

■  Bui. N. P. 33.  possession  fi^ows  the  property';)  or  els^  h^  must 

7T.  Rep.  13.    jjjj^^  ^^^  Yid  haa  a  special  prope^  whic)i.  rend^ra 

him  answeraUe  to  the  true  owner;  and  that  at  the 
time  they  came  into  the  defen4ant's  hands,  he  had 
*Bul.N.P.23.  also  the  actual  poaseasion  of  them  ^. 

But  a  person  who  has  not  the  right  to  the  imme- 

diate  possession,  but  only  a  reversionary,  interest, 

cannot  maintain  the  action;. and  therefore  a  man 

who  ,has  let  his  house  ready  furnished,  or  hired  his 

.goods  to  another  able  to  contract  for. them,. cannot 

.  maintain  this  action  against  a  third  persofi  who 

'  Oordea  t).      seizes  the  goods ';  but  where  the'  person  to  whom 

g|^^^7pi^e  the  goods  were  let  was  a  married  woman  living 

V.  Dor,  I T.     separate  firom  her,  husband,  and  therefore  unable  to 

^P-  55*  gain  any  property  in  them,  it  was  held  that  such  a 

*Staith  V.        baifament  did  not  deprive  the  real  owi^er  of  his  action 

i5Ei?,6o7.    oftrover*. 

The 
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'  The  plaintifF  must  then  prove  a  conversion  by  the       Ch.  yit. 
defendant.    If  it  appear  thslt  die  defendafit  gained        J^tum 
the  possession  of  the  goods  by  force  *,  or  that,  being      ^  ^°^' 
entrusted  with  them,  he  actually  converted*  them  to  i  Baldwin  9. 
his  own  use ;  as  if  a  carrier  draw  out  part  of  the  Cole,  6  lliod. 
liquor  in  a  vessel,  this- is  of  itself  sufficient,  and  no  ^'  B.N,P, 
further  evidence  is  necessary  ^ ;  but  in  general  where  t  Richardfou 
goods  come  into  a  man^s  hands  by  finding  or  deli*  v.  Atkinson, 
very,  it  is  necessary  that^  demand  of  them  by  the  videJiuSave 
plainti£P,  and  a  refusal  to  deliver  them  by  the  de-  v.  C%den,  Cro. 
fendant,  should  be  proved  to  show  a  conversion  by       ^^^' 
him.    This  refusal  is  alv^ys  evidence  of  a  conver- 
sion, unless  explained  by  the  defendant' ;  but  a  re-  *  B.  N.  P.  44. 
fiisal  by  a  mere  servant  or  agent,  without  the  special 
directions  of  the  defendant,  will  not  make  hun 

liable^.  ^Potfaonier 

The  defendant  may,  on  the  general  issue,  contro-  iH^^^i 
Vert  the  plaintiff's  property,  by  showing  a  better  title 
in  himself,  or  in  some  person  on  whose  behalf  he      [  299  ] 
defends ;  but  if  the  plaintiff  had  the  possession,  a 
mere  stranger  cannot  object  to  his  want  of  title; 
atid,  therefore,  it  is  no  defence  to  prove  that  the 
plaintiff  only  found  the  property  * ;  or  was  himself  « Aimory 
an  uncertificated  bankrupt,  at  the  time  of  the  con-  t^pelamirie, 
version  ®;  or  purchased  of  one  who  was  so  ^ ;  for,  ^  « w  uu    p 
against  every  person  but  the  real  owner,  the  posses-  jp  x.  Rep!  391! 
sor  has  a  good  title.    So  the  defendant  may  rebut  ^o^ier  v, 

.,  -jx  r  •   •         i»  J  J    Down,  I  Bos. 

the  evidence  of  conversion,  ansing  from  demand  aiPal.44. 
and  refusal,  by  proving  that  he  or  the  person^  on  7  Laniche 
whose  behalf  he  acts,  has  a  lien  on  the  goods  for  a  p^^^p 
sum  of  money,  and  that  the  defendant  offered  to  de-  Cas.  140. 
liver  up  the  goods,  on  payment  of  it,  for  until  the 
lien  is  discharged,  he  ia  not  obliged  to  part  with  the 
goods';  and,  therefore,  in  such  case  the  plaintiff  'Skinner 
must  prove  a  tender  of  the  -  money  due*    But  if  the  ^LwdRaym. 
defendant,  on  the  demand  being  made,  claim  to  retain  75a. 
them  on  a  different  ground,  making  no  mention  of  q^^  ^'  |, 

Y  the  lb.  M7. 
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Part  II.  the  lien,  he  cannot  afterwarcU  object  that  the  moaey 

^^mner^  due  to  him  was  not  tendered  '•    The  defendant  may 

1_  also  show  that  the  goods  being  fairly  in  his  posses- 


>  Beaidmore  9.  sion  were  accidentally  lost,  as  if  goods  are  stolen 
Sill,  1  Campb.  g-^m  ^  carrier,  or  he  otherwise  lose  them:  for  the 

AlO. 

action  is  founded  on  a  wrongful  conversion  by  the 
defendant,  and  not  on  mere  negligence;  to  recover 
a  satisfaction  for  which  the  plaintiff  must  resort  tQ  a 
special  action  on  the  case  ^. 

*  Rom  0.  The  defendant  may  also,  on  the  general  issue,  prove 

il^Barr  °a82't  ^^^  ^^  ^  tenant  in  common,  or  joint-tenant,  with 
B.N.P.44,45.  the  plaintiff';  and  this  will  be  a  defence,  unless  the 

*  B.  N.P.34,  plaintiff  prove  that  the  defendant  haa  actually  de- 
H^^'^g]!^^'  9troyed  the  goods.  If  one  of  several  joint-tenants,  or 
390-  tenets  in  common, bring  the  action  again9t  a  stranger^ 

[  300  ]     this,  though  it  may  lessen  the  damages  to  the  amount 

*  B.  N.  P.  35.    of  the  plaintiff's  share  on  the  general  issue  ^,  will  not 

defeat  the  action,  unless  pleaded  in.  abatement. 

The  statute  of  limitations,  or  that  the  plaintiff  re- 
leased  the  defendant,^  must  be  specially  pleaded.  On 
the  first  plea,  the  onus  will  lie  on  die  plaintiff,  to 
prove  the  time  when  the  conversion  was  made;  on 
the  other,  the  def^^ndant  must  prove  his  release. 


CHAP.  VIII. 

OF  THE  EVIDENCE  IN  ACTIONS  OF  TRESPASS 

AND  REPLEVIN. 

Ch.  VIII.  IN  treqioss  the  general  issue  is  not  guiky.;  in 
7^^^^^  rqdewnp  noH'  cqjdt';  and  on  theae  issues  only  the 
simple  iapt  of  tbe  conmiisstoB  of  the  treapasa,  or 
taking  the  goods,  osai  in  general  come  in  question. 
If  the  place  be  material,  as  in  all  local  actions  it  i% 
the  plainliff  must,  on  these  issues,  prove  thai  the 
trespass  or  taking  was  at  the  place  mentioned  in  has 
declaration;  but  in  actions  which  are  not  local,  as 

in 
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in  trespass  committed  on  the  person  or  personal      Ch.VlIl. 
property  of  the  plaintiff,  it  is  sufficient  to  show  that       IW^poit 
a  trespass  of  the  kind  complained  of  was  comnSiitted         ^<^enn. 
by  the  defendant,  though  at  a  place  diffeient  from 
that  named  ^  •  Erery  person  concarring  in  die  com*  >  vide  ante 
mission  of  the  trespass  is  deemed  a  principal,  and  305. 
therefore,  thoagh  the  defendant  did  not  personally 
interfere,  yet  if  he  aided  another,  (as  where  a  person, 
having  been  warned  off  certain  land,  conducted  other 
persons  to  the  spot,  and  waited  outside  the  fence 
whilst  the  others  ^ent  in  to  shoot  the  game  being 
therein  ^^)  or  conmianded  his  servant  to  commit  the  *  Hill  v. 
trespass,  he  will  be  liable  to  the  action.  Wathen,  cy. . 

The  declaration  in  trespass  generafiy  states  the  Gloucester'  ' 
trespass  to  have  been  committed  on  a  certain  day,  ^P*  ^*\  ^^^i 
and  on  divers  other  days  between  that  day  and  the 
commencement  of  the  suit.    The  plaintiff  on  thitf 
declaration  may  prove  any  nundMsr  of  trespasses     [301  ] 
Committed  withm  the  tilne  mentioned  in  the  de^ 
claration,  or  he   may  prove   one   trespass   com-: 
matted  before  die  first  day  named  in  it.     In  thii 
latter  case  he^  waives  all  other  *  trespasses,  and  wiy^ 
not  b^  permitted  to  give  evidence  of  them '.     In^  '  Vide  Bui. 
general  die  declaration  should  state  all  the  acts  ^*^°^- 
which  the  plaintiff  intends  to  give  in  evidence.  Other- 
wise the  defendant  might  be  taken  by  surprise.- 
Here  seems  formerly  this  distinction  to  have  been 
made,  viz.  that  where  there  were  distinct  trespasses 
die  plaintiff  could  only  give  evidence  of  that  which 
was  stated  on  the  record ;  but  that,  where  there  wttd 
one  continued  trespass^,  matters  which  were  not  ^  Vide 6 Mod. 
stated  Might  be  given  in  evidence  under  the  alia  enof-  d2d"p^^ 
fkia  alleged  in  the  declaiution.  The  fbftner  cases  pro*-  Cat.  3d  edii. 
ceeded  principally  on  the  idea,  that  matters  which'  ^^  ^'  ^^') 
would  stain  the  record  by  their  indecency  need  not 
be  alleged ;  and,  therefore,  where  trespass  was  bi^otight 
for  breaking  the  house,  die  plaintiff  was  permitted 

Y  a  to 
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to  prove  in  aggravation,  that  the  defendant  while 

there  debauched  the  plaintiff's  daughter.    At  the 

time  of  this  decision  it  was  generally  uaderstood, 

that  no  action  would  lie  for  the  latter  injury  unless 

as  an  aggravation  of  the  other.)  and  therefore  the 

judges  might  be  inclined  to  strain  a  point  to  let 

in  evidence  of  that,  which  was  substantially  and  in 

truth  the  cause  of  action*     But,  in  more  modem 

cases,  it  has  not  been  permitted  to  a  plaintiff,  who 

complains  of  an  imprisonment  of  his  person,  to  show 

that  he  was  stinted  in  his  food ',  or  that  he  caught 

an  infectious  distemper^,  without  alleging  one  as 

part  of  the  trespass,  or  the  other  as  the  consequence 

of  it.  Still,  however,  the  plaintiff  may  prove  any  fact 

accompanying  the  trespass,  indicative  of  the  motives 

of  the  defendant,  and  which  could  not  be  considered 

as  itself  a  trespass,  for  the  purpose  of  showing  malice 

in  the  defendant^  and  therefore  in  an  action  for 

breaking    and   entering  the  plaintiff's  close,  and 

searching  therein  for  game,  the  judge  permitted  the^ 

plaintiff  to  prove  that  the  defendant,  being  a  member 

of  parliament  and  a  magistrate,  had,  on  being  warned 

off  the  land,  used  very  intemperate  language  to  the 

plaintiff,  and  threatened  to  commit  him,  and  the  jury 

having  given  500/.  damages,  the  Court  of  Commoa 

Pleas  refused  a  new  trial '.  • 

If  an  act  be  committed  by  the  defendant^  which 
unexplained  amounts  to  a  trespass ;  or,  if  in  replevin^ 
he  insist  on  his  right  to  take  the  goods,  he  must 
justify  or  avow  the  trespate  or  taking  on  the  record, 
before  any  evidence  can  be  received  in  justification 
of  it;  but  where  the  act  itself  without  explanation 
appears  to  be  no.  trespass;  as  where  the, defendant 
was  a  mere  pound^keeper,  and  as  such  received  the 
plaintiff's  cattle  from  a  third  person,  the  general 
issue  is  sufficient^.  There  is  one  case,  however^ 
where  that  which  prima  facte  appears  to  be  a  tres- 
pass. 
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pass,  may  be  ju8tifie<),  on  the  general  issue ;  and     Ch.  VIII. 
that  iS|  where  the  land  is  the  freehold  of  the  'de-       Tyttpatt 
fendanty  or  of  another  by  whose  order  he  entered,         ^*^ievm. 
for  here  he  does  not  enter  on  the  property  of  the 
plaint]£^  who  is  himself  a  trespasser '.    Actual  pos-  '  Derisly  v. 
session,  or  receipt  of  rent,  is  prima  facie  evidence  of  2!?^'d^"' 
title.  «.Kyfl5ii,7T. 

In  actions  of  trespass,  where  a  right  is  claimed  to  ^P*  354* 
an  incorporeal  hereditament^  which  must  arise  by  Dturont 
grant  or  prescription ;  the  defendant  is  obliged  to  ®  "^^  ^®P-  403- 
state  his  title  particularly.    He  cannot,  as  in  actions 
on  the  case,  rely  barcdy  on  his   possession.     In. 
general  such  right  is  claimed  hj  prescription;  and      [  302  ] 
where  the  usage  has  been  as  long  as  any  one  can 
remember,  such  plea  will  be  supported;  for  posterior 
usage  is  evidence  of  the  antecedent  right* ;  and  there-  '  2  Atk.  137. 
fore  a  jury  will  be  directed  to  presume  that  it  has 
existed,  from  the  commencement  of  leocal  memory.. 
Bat  in  cases  where  the  origin  of  the  usage  can  be 
teaced,  as  if  a  right  was  never  exercised  till  within - 
the  la^t  twenty  or  thirty  years,  though  the  uninter- 
rupted exercise  of  it  for  that  time  may  be  sufficient, 
to  presume  a  grants  yet  it  will  not  support  an  imme- 
morial pre$crip(ion.    In  these  cases,  therefore,  a  prac- 
tice has  been  lately  introduced  of  pleading,  in  addi- 
tion to  the  prescriptive  right,  a  grant,  about  the  time 
when  the  usage  commenced,  from  the  person  then 
in  possession  of  the  land,  and  that  such  grant  has    . 
been  lost  by  accidents    The  plea  must  name  the  '  VldelUedv. 
person  who  is  supposed  to  have  made  the  grant,  for  ?x^n^^ <j 
a  general  statement  that  the  date  and  names  of  tiie 
parties  are  unknownwill  not  be  sufficient  ^;  but  when  *  Hendy  v. 
the  grant  is  properly,  pleaded,  twenty  years  undis-  ??l^!?*^ 
puted  possession  will  be  sufficient  to  presume  it  ^  and  » Campbell 
the  defendant  by  this  mode  of  pleading  has  every  ^^  Wilson, 
advantage  which  he  would  have,  if  plaintiff,  in  an  ^  ^''  ?^ 
action  on  the  case. 

Y  3  When 
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Part  II.  When  the  defendant  pleads  s.  special  plea,  and 

Nmp  Mtign-    igg^e  is  joined  upon  it,  the  party  alleging  the  affir- 

*''^"^'        malive  must  prove  his  case.    But  it  behoves  those 

who  conduct  a  cause,  on  the  part  of  a  plaintiff  in 

trespass,  to  be  particularly  careful  that  the  pleadings 

are  so  framed,  as  to  bring  the  real  case  before  the 

jury;  for  where  a  defendant  pleads  a  justification, 

[  303  ]      <^^  concludes  with  an  averment  that  it  is  the  same 

trespass,  and  the  plaintiff  traverses  the  cause  of 

,  justification,  if  the  defendant  has  any  such  right  or 
excuse,  as  lliat  mentioned  in  his  ples^  he  will  suc- 
ceed ;  for  the  plaintiff  will  not  be  permitted  to  give 

.  evidence  of  any  other  trespass,  though  such  in  fact 
were  the  real  cause  of  action.  If  the  trespass  were 
committed  in  a  place  not  named  in  the  declaration, 
and  the  defendant  plead  l^entm  tenementum,  the  de* 
fendant  may  apply  his  plea  to  any  other  place,  in  the 
same  parish,  of  which  he  is  seised-;  and  to  enable 
himself  to  prove  the  trespass  to  have  been  coftimitted 
where  it  really  was,  the  plaintiff -musi  make  a  new 
asngnmeni,  particularly  describing  the  locui  in  quo. 
So  if  a  larger  trespass  were  committed  than  is 
mentioned  in  the  plea,  or  than  was  necessary  for  the 
enjoyment  of  the  right  claimed ;  or  another  trespass 
were  committed  at  a  different  time ;  the  plaintiff  will 
be  estopped  from  giving  any  evidence,  unless  he 
state  these  in  a  new  assignment,  the  nature  and  oc- 

VideWilliami'  ^^^^  ^^  which  is  well  explained  by  the  learned 
Saonden,  editor  of  Saunders's  Reports,  who  coUects  and  ar- 
^Jr  ^  *•'  "^g^8  *e  numerous  cases  which  ve  to  be  found  on 
5,  note  3.         this  subject 
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CHAP.  IX.  [  304  ] 

OF   THE    BVIDBMCB   IN   THB   ACTION   OF 

BJBCTtlKNT. 

SECTION     I. 

Of  the  Plaint^' s  Efoidence  in  general. 

IN  the  action  oi ejectment  the  defendant  is  obliged,    Ch.  IX.  1. 1. 
on  his  being  permitted  to  defend,  to  enter  into  a  rule        BrUr^. 
to  confess  the  formal  and  fictitious  part  of  the  case ;  *-——'— 
viz.  the  lease  to  the  plaintifiT;  that  he  entered  into 
possession  of  the  premises ;  and  that  the  defendant 
ousted  him.    Under  this  condition  he  is  permitted 
to  plead  the  general  issue;  and  on  that  plea  the 
title    of  the    parties  is    the  only  matter  in  con- 
troversy. > 

But  as  this  is  a  possessory  action,  the  plaintiff  must 
prove  such  a  title  in  his  lessor  as'  authorizes  him  to 
enter  into  the  land ;  for  where  his  right  of  entry  is 
taken  away,  or  tolled,  as  the  legal  expression  is,  and 
his  title  turned  to  a  naked  right  of  action,  a  real  ac- 
tion^ and  not  an  ejectment,  is  the  proper  remedy  (a). 

In  all  cases  where  the  party  may,  by  entry  alone, 
.  acquire  the  legal  possession  of  lands,  or,  as  Lord  Mans" 
field  said,  ^where  entry  is  only  necessary  to  complete  [  305  ] 
his  own  titled,  he  may  maintain  an  ejectment  without  1  Dougl.  484. 
any  proof  of  an  actual  entry  by  him;  for  as  by  the 
imcient  practice  of  ejectment,  before  the  consent  rule 
was  adopted,  it  was  necessaiy  for  the  lessor  of  the 

(a)  It  IB  ibieigii  to  th«  plan  of  the  present  work  to  enter  ibte  a 
discussion  of  the  abstruse  and  intricate  doctrine  of  discontinuance, ' 
disseisin,  and  descents;  but  it  may  not  be  improper  to  refer  the 
reader  to  3  Bladt  Com.  ch.  10;  Taylor  dam.  Atkms  n  Harden 
1  Burr,  do;  Jltommg^Ws  Treatise  on  Ejectneut,  42  to  fi8;  for 
instructions  on  this  point, 

Y  4  plaintiff  > 


OQg  EJECTMENT. 

Part  II.      plaintiff  to  enter  on  the  land,  and  there  teal  a  lease  ; 

.    -ESK^ry*       the  confession  of  such  lease,  according  to  the  modem 

•      practice,  includes  in  it  all  necessary  formalities, 

and,  amongst  qthers,  the  entry  into  the  land  for  that 

purpose. 

But  when  a  fine  toith  proclamations  has  been  leyied 
by  a  person  in  adverse  possession  of  the  land,  and 
having  a  freehold  in  it,  whether  legal  or  tortious,  this 
fine  entirely  devests  the  estate  of  eveiy  other  person 
.until  it  is  trained  by  one  of  the  means  pointed  out 
by  the  statute  4  Hen.  7,  c.  24.    This  may  be  done  in 
the  instances  of  a  fine  levied  by  a  mere  tenant  Jbr 
life,  or  one  who  hasi>nly  a  tortious  estate  (Jb),  either 
by  commencing  a  real  action,  or  making  an  wtry^  for 
the  express  purpose  of  avoiding  the  fine,  provided 
this  be  done  within  the  time  limited  by  that  act  of 
parliament,  viz.  within  five  years  after  ihe  proclama- 
tions made,  if  the  party  has  a  present  interest,  and  is 
[  3^  ]     under  no  legal  disability ;  or  otherwise,  within  five 
years  after  the  title  of  the  party  accrues,  or  his  dis- 
'^ J^de  post,      ability  is  removed ' .  An  entry,  therefore,  is  necessary 

in  this  case,  not  merely  for  the  purpose  of  completing 
the  lessor  of  the  plaintiff* s  title,  but  of  rebutting  that 
*  Doog^.  484.    of  the  defendant*,  and  in  order  to  replace  the  estate 

which  was  so  devested ;  and  immediately  he  has  made 
it  the  fine  is  avoided,  his  estate  revests,  and  he  has 
the  same  title  as  if  no  fine  had  been  levied.  But 
since  the  statute  of  4  Anne,  c.  16,  he  must  prosecute 
his  entry,  or  claim,  by  action  within  a  year,  other- 
^  wise  it  will  not  avail. 

^iaffjQi^  V.  In  this  case  therefore,  and  in  this  case  only  >,  the 

Futiinn^        formal  admission  is  not  sufficient,  but  an  actual  entry 
Oates  dcm.  *     '^^^  ^  proved  to  have  been  made  by  the  lessor  of 

Wigfall  9.        the  plaintiff,  or  by  some  person  on  Us  b^alf,  pre- 
Birdoii, 

r»?^*J»f     '  W  ^^  tenant  in  tail  levy  a  fine,  the  remainder-man  can  avoid 

d^lniuitr  **  ^'^y  ^y  '*^  ^'*^'    ^^^  ^-  ^^^    Rimnington's  Eject- 

CaioV,Dougi.  ««t|45;vidB8ttl.N.P.99. 

477.  vious 
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Tious  to  the  day  of  the  demise  laid  in  the  declaration]'  •   Ch.  IX.  s:  i . 
This  entry  must  appear  to  have  been  made  by  the     .  -Bn/ry. 

command  of  the  lessor  of  the  plaintiff  *;  or  at  least  . "^ 

assented  to  by  him  afterwards' ;  though  it  is  said  ^  Pari^l^ 
that  the  bringing  of  the  action  is  itself  sufficient  evi-  ub.  lup. 
dence  of  such  assent  ^  6c).    The  entry  must  be  made  I?^Pi2^'** 

^    .       ,,  .,.      1^  Poph-  108. 

on  some  part  of  the  lands  compnsed  m  the  fine  m     p         n 
the  name  of  the  whole  ^ ;  and  it  should  also  appear,  a  i^tcfaet  v. 
that  the  person  entering  declared  that  the  entry  was  Adams, 
made  for  the  purpose  of  avoiding  all  fines  ^.    In  cases  « ^  wuUams^ 
where  an  entry  could  not  be  made  without  personal  Saunders, 
danger,  (a  case'  which,  in  the  present  improved  state  3i9>  &• 
of  society,  can  hardly  ever  happen),  it  will  be  suffi-  Salisl^aiy, 
ctent  to  prove  tfaat^  a  daim  was  made  in  the  like  form,  Hard.  400. 
as  near  the  estate  as  the  person  making  it  could  ^^^^^q 
come  7 ;  and,  in  either  case,  unless  it  appear  on  the  c.  also  Ford 
record  that  the  action  was  commenced  within  a  year  ^'l^^^^* 
afterwards,  this  fact  should  also  be  proved  in  evidence,  j  j^  ^    ' 

\  fine  levied  by  a  bare  tenantyoryean,  without 
having  previously  obtained  a  tortious  fee,  by  feoff- 
ment or^  otherwise,  does  not  operate  at  all  against 
strangers.    In  such  case,  therefore,  no  entry  is  neces-  '  Smith  v. 

sary  •  ;  neither  Js  it  to  avoid  a  fine  at  common  law  ?f^™^« 

. ;  ,        .  «         i_      .  .    18  Vm.  413. 

without  proclamations'';  or  where  the  qectment  is  » jeiikinsv. 

commenced   before   the  proclamations  ,  are  .  com-  Pritchard, 

pleted';  and  if-one  tenant  in  common,  being  in  fjx^^' 

receipt  of  the  whole  rents,  levy  a  fine  of  the  whole  Dacket  v. 

land,  this  will  not  affect  the  estate  of  his  co-tenant,  W^tts,  9  East, 

60  as  to  render  it  necessary  to  make  an  entry,  unless  •  p       ., 

there  be  some  further  evidence  of  an  actual  ouster  dam.  Hom- 

before  the  fine  was  levied  *.    What  will  amount  to  ^"^  \ 

Read,  lEast, 

568.^ 
(c)  A  guardian  maj  eater  for  his  ward  without  command  ox  *^^ 

assent;  and,  if  a  remainder-man,  or  lord,  enter  in  the  name  of 
a  tenant  for  life,  or  oopjholder;  or  the  tenant  for  life,  or  copy- 
holder, in  the  name  or  the  remaindernnan,  or  lorc^  it  is  uso 
aaffident  without  command  or  assent,  on  account  of  the  privity 
between  those  persons;  an^  the  like  rule  holds  in  resjpect  of 
tenants  in  common,  joint-tenants,  and  co^parceners.  rodgef'B 
case,  9  Co.  106,  a. 

evidence 
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CTidence  of  an  actual  ouster^  we  shall  have  occasion 
to  mention  hereafter. 

The  Stat.  21  Jac.  i,  e.  16,  enacts,  that  none  shall 
make  any  entry  into  lands  but  within  twenty  years 
next  after  his  title  shsdl  first  descend  or  accrue ;  and 
from  what  was  said  in  the  commencement  of  the  pre- 
sent chapter,  that  the  plaintiff  must  show  a  right  of 
entry  in  his  lessor,  it  follows  that  no  ejectment  can 
be  maintained  afljer  that  time*  Therefore  it  is  always 
necessary  for  die  plaintiff  to  prove  possession  in  him- 
self, his  ancestor,  or  a  tenant  within  twenty  years ;  or 
to  account  for  the  wai^t  of  it,  under  one  of  the  ex- 
ceptions allowed  by  the  ststtute.  But  where  there 
has  been  a  lease  from  an  ancestor  of  the  lessor  of  the 
plaintiff,  it  is  not  necessajry  for  him  to  fihow  any  pay- 
ment of  rent  under  it  within  twenty  years,  for  his 
tide  or  right  of  entiy  does  not  accrue  till  the  expira- 
tion of  the  lease,  and  consequently  the  statute  can- 
not begin  to  operate  agains't  him  till  that  time ' ;  and 
if  a  forfeiture  has  been  committed  by  the  tenant  it 
makes  no  diflferenoe,  for  he  is'  not  obliged  to  enter 
for  such  foffeiturt  \  An  adverse  possession  during 
twenty  years  ts  nol^  merely  a  bar  to  the  action  or 
remedy,  but  takes  away  the  right  of  possession ;  and 
for  this  reason  it  is  that  the  defendant  need  not  plead 
the  statute  of  limitations  as  in  other  cases ;  and  on 
the  same  principle,  in  one  case,  where  A.  being  lessor 
of  the  plaintiff,  proved  that  he  had  been  in  uninter* 
rupted  possession  fbr  twenty  years,  and  that  the  de- 
fendant entered  on  the  land,  it  vras  holden  diat  this 
possession  of  A.  was  a  sufficient  tide  to  enable  him 
to  maintain  the  action,  for  that  by  it  the  entry  of  die 
djafends^  wap  tolled^  and  oonseqnendy  iUegal^. 

But  to  prevent-  the  plaintiff  from  recovering,  it 
must  appear  that  the  possession  wag  advene;  the 
possessioD  of  a^  tenant  during  his.  term  vras  before 
observed  not  to  be  so ;  neither  is  the  possession  of 

a  joint 
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a  joifit-tenaiity  parcener,  or  tenant  in  common,  with-   ch.  IX.  1. 1. 
oat  proof  of  to  actual  cutter .  Aetwd  (huter. 

What  shall  amoimt  to  such  proof  does  not  aeem  

to  be  very  accurately  detennined.     Lovd  Hok  is      [  3^9  ] 
reported  to  have  said,  that  the  rule  of  the  possession 
of  one  tenant  in  common  being  the  possessicm  of  the 
other,  did  not  hold  place  against  the  statute  of  limi- 
tations ;  and  that  if  one  of  them  only  takes  the  pro- 
fits, it  is  an  muting  of  the  other " ;  but  in  subsequent  ■  i  Lord 
cases  it  has  been  said,  that  bare  perception  of  the  ^7™*  3ia- 
whole  profits  does  not  amount  to  this  * ;  and,  there-  *  ^^de  Read- 
fore,  where  one  tenant  in  common  had  been  in  receipt  ^^'  ^^r^ 
of  the  whole  rents  for  twenty-six  years,  yet  as  there  Raym.  8ao. 
was  no  evidence  of  his  having  actually  claimed  the  5  ^""'-  *^*^' 
whole  estate,  but,  on  the  contrary,  it  appeared  tkiU  he 
was  admitted  (the  land  being  oustompy  frediold)  to 
a  moiety  only,  it  was  holden  to  be  no  ouster,  and  that 
the  statute  did  not  attach  ^     And  the  like  decision  '  FnircUim 
took  place  where  one  tenant  in  common  levied  a  ^fshacSStoi^ 
fine  of  the  whole  premises,  and  there  was  no  other  5  Burr.  2604. 
evidence  of  adversepossession*.  But  though  bare  per-  a»«*-*o.S. 
ception  of  the  profits  is  not  itself  an  ouster,  yet  if  denL^cn- 
continued  for  a  great  length  of  time  without  any  blowervjiefui^ 
claim  by  the  party  out  of  possession,  it  may  be  evi-  *°^  3^* 
denoe  for  the  jury  to  presume  one :  as  where  partition 
was  made  of  an  estate  of  two  women,  who  were  te- 
nants in  common  in  tail,  and  one  part  was  assigned 
to  the  husband  of  one  during  his  Kfe,  tod  it  was 
proved  that  after  his.  death  his  wife  remained  in  pos- 
session for  thirtynsix  years,  and  tiiere  had  been  no 
acknowledgmrent  of  title,   nor  accounting  for  the 
r^ts ;  the  judge  left  it  to  the  juiy  U^ presume  an  actual     [  3^^  ] 
ouster,  and  they  having  found  accordingly,  the  court 
held  that  the  statute  barred  the  action  ^.  In  that  case  •  Doe  dem. 
Lord  Mansfield  said,  the  possession  of  one  tenant  in  ^*^  ""^ 

•^  .  ^        .  another  «• 

common^  eo  nomxne,  as  tenant  m  common,  can  never  Prosaer^ 
bar  his  companion ;  because  such  possession  is  not  Cowp.  2^7. 
adverse  to  the  right  of  his  companion,  but  in  support 

of 
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of  tbeir  common  title,  and  by  paying  hixn  his  share, 
he  acknowledges  him  his  co-tenant.    Nor,  indeed,  is 
a  rtfwal  to  poff  x>f  itself  sufficient  without  denying  hi$ 
tide.*    But  if,  upon  demand  by  the  co-tenant  of  his 
moiety,  the  other  refuses  to  pay^  and  doiia  his  tiik, 
saying  he  claims  the  tdhde  %  and  will  not  pay^  and. 
continues  in  possession,  such  possession  is  adverse, 
and  ouster  enough.    Then  adverting  to  the  circum- 
stances of  the  particular  case,  and  observing  that 
there  was  no  evidence  of  any  account  demanded,  or 
of  any  payment  of  rents  and  profits,  or  of  any  claim 
by  the  lessors  of  the  plaintiff,  or  of  any  acknowledg- 
ment of  title  in  them;  his  lordship  added,  therefore 
I  am  clearly  of  opinion,  that  an  undisturbed  and  quiet 
possession  for  such  a  length  of  time,  is  a  sufficient 
ground  for  the  jury  to  fresume  an  actual  ouster^  and 
that  they  did  right  in  so  doing. 
.  The  disabilitiss  mentioned  in  the  statate  of  Hen.  7, 
as  to  fines,  and  also  in  the  statute  of  James  1,  are 
infancy,  coverture,  insanity,  being  imprisoned,  or 
beyond  the  seas.    Persons  labouring  under  either  of 
these  disabilities,  or  their  heirs*,  may  make  their 
entries  in  the  case  of  a  fine,  within  five  years,  and  in 
other  cases  with  ten  years,  after  the  temoval  of  the 
disability,  notwithstanding  twenty  years  may  have 
elapsed;  and,  therefore,  in  either  of  these  cases 
where  the  ordinary  time  is  gone  by,  and  .the  person 
suing,  or  his  ancestor,  was  within  this  exception,  the 
lessor  of  the  plaintifi*  should  be  prepared  with  proof 
of  it.    Here  it  may  be  observed,  that  the  disability 
should  be  shown  to  have  existed  at  the  time  when . 
the  fine  was  levied,  or  the  title  accrued,  and  to  have 
continued  till  within  the  time  of  limitation,  for  when 
once  the  statute  has  beg^  to  operate,  no  subsequent 
disability  will  prevent  its  progress '  •    And  if  an  estate 
descend  upon  two  parceners,  one  of  whom  is  under 
coverture,  and  the  other  ^feme  sole,  though  the  time 
given  by  the  statute  will  extend  to  the  moiety  of  the 

feme 
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ftmt  covert,  the  other  must  sue  for  her  moiety  within    Ch.  IX.  s.  i. 
twenty  years  after  her  title  accrues ' .  "'^pSSSlSr" 

It  should  seem  that  prerious  to  the  statute  4  Ann,  '^' 

c.  16,  thd  party  claiming  title  to  lands  in  cases  where  1  j^  ^i^g^^ 
'  the  right  of  entry  was  not  barred,  might  hav^  avoided  Lai^on  v. 
the  operation  of  the  statute  of  James  altogether,  by  aXauntMi. 
making  continual  entries  on  the  land ;  for  as  actual 
entry  gave  complete  possession*,  so  every  entry  gave  ^'Mde  Co.  Lit. 
a  new  date  from  which  the  operation  of  the  statute  ^^  ^^*   ^ 
commenced.  In  this  case,  however,  it  was  necessary 
to  prove  an  actual  entry  ^;  and  for  this  there  seems  *Fordi>.Grej, 
to  be  good  reason,  for  if  the  formal  confession  of  ^^  ^^s  c 
entry  had  been  sufficient,  the  necessary  consequence 
would  have  been,  that  in  no  case  whatever  would  the 
statute  have  had  operation.    Therefore,  even  if  one 
ejectment  were  brouglit,  and  the  plaintiff  failed,  the      [  312  ] 
confession  in  that  action  would  not  have  helped  him 
in  another  brought  after  the  expiration  of  the  twenty 
years  ^.    This  mode  of  evading  the  statute  of  James  « Vide  laMod. 
was  remedied  by  tlie  statute  of  4  Ann.  c.  16,  s.  16,  ^%  andBd. 
whereby  it  was  enacted.  That  no  daim  or  entry  to  be  where  th^ 
made  of  or  upon  any  lands,  &c.  should  be  of  any  ^^  **  ^^ 
force  er  e£fect  to  avoid  any  fine  to  be  levied  with 
proclamations,  or  should  be  a  sufficient  claim*  or 
entry  within  the  statute  of  James,  unless  upon  such 
claim  or  entry  an  action  should  be  commenced  within 
one  year  next  after  the  making  such  entry  or  claim, 
and  prosecuted  with  effect.    Mr.  Douglas,  adverting 
to  what  was  said  in  the  law  of  Niri  Prius,  makes  a 
question,  whether  it  is  not  necessary  to  make  an 
actual  entiy  to  prevent  tiie  operation  of  the  statute 
of  limitations  K    To  which  it  may  be  answered,  that  '  Dou^.  465, 
it  certainly  is,  if  an  action  is  to  be  brought  after  the  ^  ^^'^ 
expiratibn  f^f  twenty  years  from  the  time  of  actual 
poesession ;  and  in  cases  where  the  statute  of  limi- 
tations has  nearly  rup,  it  may  be  prudent  to  adopt 
that  measurei  the  effect  of  which  will  sometimes  be 

to 
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Part  II.       to  give  the  lessor  of  the  plaintiff  an  additional  year 

D^endanfi     within  which  to  bring  a  second  ejectment  in  case  of 

o$»emon.     fail^ye  j^  jij^^  fij.gt .  for  if  it  be  proved  that  a  person 

having  title,  jnst  at  the  conclusion  of  twenty  jeais 

adverse  possession,  made  an  actual  entry  on  the 

land,  and  that  he  brought  his  ejectment  within  a 

[  313  ]      year  afterwards,  it  seems  that  the  statute  will  not 

>  Vide  1  Wil-    bar  him ' ;  whereas  if,  without  making  any  entry,  ha 

|j*°"'  ^""***    ^*^  brou^t  his  ejectment  and  failed,  he  woidd  hava 

been  without  remedy  in  this  form  of  action ;  for  the 
formal  confession  of  entry  in  the  first  ejectment 
would  not,  as  we  have  before  seen,  hare  been  a  suffi- 
cient entry  to  epable  him  to  bring  another  after  th* 
expiration  of  the  twenty  years. 

It  seems  to  have  been  formerly  doubted  whether 
when  an  ejectment  was  brought  by  one  tenant  in 
common  against  another,  it  was  not  necessary  on  the. 
part  of  the  lessor  of  the  plaintiff  to  prove  that  he  was. 

clearly  settled^  that  such  evidence  is  not  neoessary^ 
^Oates dem.  but is  supplied  by  the oon£issien  in &e rule '.  If  i&^ 
Br^iiy^  deed  the  parly  in  poseession  has  never  disputed  the 
3  Burr.  1895.  title  of  his  co-tenant  in  common^  he  will  not  be 
VDoedem.  obliged  to  make  this  confession  ^;  but>  as  was  ob- 
Roe,  a  Taunt,  served  by  Lord  Mamfi^,  in  WigfaU  v.  Brydon^  it 
397-  is  scarcely  possible  to  suppose  that  a  tenant  in  conn 

mon  should  bring  an  ejectment,  where  ih^e  ia  not  an 
actual  outster,  yltt^  a  denial  of  his  title^  Stilly  a» 
there  may  be  oases  in  which  a  tenant  in  conuaont 
may  be  admitted  to  defend  without  ccmfessing  ouster,^ 
it  is  incumbent  on  the  plaintiff  to  produce  the:  coo- 
<  Doe,dero.  sent  rule  to  show  that  he  ha»  done  so  ^. 
^^^  \  ^^7^*      Great  inconvenience  has  frequently  aiibeA  by  rea« 

son  of  the  plaintiff  being  called  on  in  all  cases  to. 
prove  that  the  defendant  was  in  possession  id  the 
lands  for  which  the  ejectment  was  brought ;  to  ob- 
viate which,  general  rules  have  lately  been  nutde  by 

all 
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all  tbe  Courts  at  WestmtnBter,  making  it  incum-    ch.IX.  s.  i. 
bent  on  the  defendant,  in  all  cases^  to  specify  the   Actual  Outtir. 
premises  for  which  he  defends,  and^  to  admit  that  ' 
be  was  in  possession  of  them  at  the  time  of  the 
service  of  the  declaration  in  ejectment. 


SECTION  IL 

Of  the  Defendant's  Evidence  in  general. 

I  HAVE  c(mftned  my  observations  concerning  the       Sect.  2. 
evidence  on  the  part  of  the  plaintiff  to  th&t  formal     Ikfendane$ 
proof  which  every  plaintiff  in'  ejectment  may  be      ™d«ice. 
caUed  upon  to  give.    I  have,  however,  observed,  in   — — — • 
the  outset,  that  he  must  prove  a  legal  title  in  himself.  ^ 
It  follows,  that  if  die  defendant  prove  a  title  in  any 
other  person,  he  gives  an  answer  to  the  plaintiff's 
claim ;  and  though  it  was  at  one  time  held,  that  if 
the  plaintiff  were  realfy  entitled  to  the  possession  of 
the  premises,  a  hare  legal  title  should  not  preclude 
his  recovery ;  yet  it  is  now  clearly  settled,  that  if  the  ^ 
legaS  estate  be  shown  to  be  in  any  other  person  he 
camiot  recover. 

During  the  time  that  the  former  doctrine  prevailed,* 
the  court  would  not  permit  a  party  who  did  not  mean 
to  disturb  outstanding  incumbrances  to  be  turned 
round  by  them ;  and,  therefore,  if  a  term  were  c^reate^     F  315  1 
for  particular  porposes,  and  the  person  entitled  to 
the  possassion,  subjiect  to  the  incumbreiiices,  for  tbe       ' 
security  of  wUch  such  term  w^  created,  brought  alk 
ejectment ;  it  waa  not  permitted  to  a  third  person, 
claiming  unifer  the  same  tide  ss  the  plaintiff,  to  set 
up  this  term  as  an  answer  to  Ae  .aetion^    On  the  >  Vide  Doe 
samei  principle,  if  a  mortgagee  whose  mortgage  bore  '*™-  ^"•^rjf* 
date  subsequent  to  a  lease>  gave  notiice  to  the  tenant  Rep!^. 
that  he  did  not  mean  to  disturt)  his  possession,  but 

only 
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ham V.  Sootty 
11  £a8ty478« 


*  Doe  dero. 
Howell  9. 
Uoyd,  App. 
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only  sought  the  recovery  of  the  rents  aad  profits,  the 
tenant  was  not  suffered  to  set  up  his  fnot  title  by 
lease,  or  in  case  of  a  holding  from  year  to  year,  to 
object  to  the  want  of  notice  to  quit,,  and  thereby 
defeat  the  ejectment  of  the  mortgagee*  Th^  con- 
trary,  however,  is  now  established  by  a  variety  of 
cases;  and  therefore,  if  Ifae  existence  of  such  term 
be  proved  on  the  part  of  the  defendant,  the  plaintiff 
cannot  recover,  unless  there  be  evidence  on  his  part 
for  the  jury  to  presume  a  surrender  of  the  term. 

This  x^an  never  be  done  where  the  purposes  for 
which  the  term  was  created  are  not  completely 
answered ;  so  that  where  a  term  vi^s  created  for  the 
purpose  of  securing  an  annuity,  it  was  holden  that 
during  the  life  of  the  annuitant,  the  heir-at-law  could 
not  recover  on  his  own  demise,  though  he  claimed 
subject  to  the  charge ' ;  and  where  an  old  term  has 
been  from  time  to  time  recognized  as  existing  till 
within  a  few  years  before  the  time  of  trial,  and  an 
qectment  is  brought  by  the  trustees  named  in  it, 
with  the  concurrence  of  the  owner  of  the  inhetitwoe, 
who  is  interested  in  upholding  it,  a  jury  mH  not  be 
directed  to  presume  a  surrender  *.  But  where  it  is 
in  proof,  on  the  part  of  the  plaintiff,  that  the  trusts, 
on  which  the  term  was  created,  have  been  compl^ely 
fulfilled,  so  that  the  trustees  imght  to  have  conveyed, 
the  jury  will  be  directed  to  presume  that  in  point  of 
fact  th^  have  done  so,  though  there  is  no  direct  evi- 
dence of  the  fact  '•  Thus^  in .  one  case,  where  a  man 
by  will,  dated  in  Dec.  1777,  devised  certain  premises 
to  three  persons  as  trustees,  for  his  son's  maintenance 
till  he  came  to  twenty-one  years  of  age,^md  then  to 
convey  to  him ;  the  son  came  of  age  in  1788,  and  in 
1 789  made  a  lease,  and  that  lease  being  relied  on  by 
the  lessor  of  the  phdntiff  in  an  ejectment  brought  in 
the  y^ar  1792^;  and  by  the  same  party,  when  de- 
fendant, in  another  ejectment  brought  against  him  in 

the 
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tfce  year  1796';  the  Court  of  King's  Bench,  in  both   ch.IX.  s.  a. 
instances,  held  that  the  jury  might  presume  a  con-    Out$tandmg 
yeyance  by  the  trustees,  for  their  trust  having  ex-       Term. 
pired,  it  was  thdir  duty  to  do  so  (J).  But  if  the  jury  do  J"]^    j^ 
not  fittd  such  surrender  as  a  fact,  in  a  special  verdict  Bowerman  v. 
or  case,  the  court  in  this,  as  well  as  all  oCher  instances  Sy^H,™e> 
of  facts  resulting  from  evidence,  is  precluded  from 
drawing  the  conclusion*.  *  VideOood- 

In  cases  where  a  term  is  in  all  events  to  take  place,  jones  vJonen 
the  onus  lies  on  the  lessor  of  the  plaintiff  to  prove  7  T,  Bep.  47. ' 
that  the  purposes  for  which  it  was  created  have  been, 
satisfied;  but,  where  the  conveyance  is  conditional 
only,  as  in  the  case  of  an  old  mortgage  for  years,  the 
defendant  must  give  forther  evidence  than  the  mere 
proof  of  the  mortgage  deed.  He  should,  in  this  case, 
dso  prove  eitiier  a  possession  under  it,  or  payment 
of  interest  by  the  mortgagor,  subsequent  to  the  day 
of  redemption,  and  within  twenty  years;  for  other-     [  317  ] 
wise  the  presumption  is,  that  the  money  was  paid  at 
the  day,  and,  consequently,  it  Is  no  subsisting  title  '•   '  Wilson  v. 

Witherby, 


<rf>  In  1717,  a  term  of  1,000  yean  was  created,  which  in  1735 
was  assipied  to  secure  an  annui^  to  A,  and  afterwards  to  attend 
the  inhentance.  A.  died  in  1741,  and  the  estate  remained  undis- 
turbed, in  the  hands  of  the  owner  of  the  inheritance  and  her 
devisee  fiom  1735  to  1813,  without  any  notice  of  the  term,  except 
that  in  1801  the  devisee,  in  whose  possession  the  deeds  creating 
and  assiening  it  were  found,  covenanted  to  produce  those  deeds 
when  called  for.  In  an  ejectment  by  the  heir-at-law  of  the  tes- 
tatrix, the  estates  devised  being  spent,  the  court  held  that  a  sur« 
render  might  be  presumed.  The  cem.  Burdett  v.  Wrigfd,  2  Bame. 
&  Aid.  710.  In  another  case,  a  tenn  of  years  was  created  in  176a, 
and  assigned  over  to  a  trustee  to  attend  the  inheritance  in  1799* 
In  1814  the  owner  of  the  inheritance  executed  a  marriage  settle- 
ineot,  and  in  IB 16  he  conveyed  bis  life  interest  to  a  purchaser, 
as  a  security  for  a  debt,  but  no  assignment  of  the  term,  or  de- 
livery of  the  deeds  relating  to  it,  took  place  on  either  occasion.. 
In  1819,  just  before  the  trial,  an  actual  assignment  of  the  term 
was  made  by  the  administrator  of  the  trustee  in  1779)  to  a  new 
trustee  for  the  purchaser  of  1816.  Held,  that  under  the  circum- 
stances, on  an  ejdctment  brought  by  a  prior  incumbrancer  against 
Jthe  purchaser,  the  jury  were  warranted  in  presuming  that  the  term 
had  oeen  surrendered  previously  to  1819.  Doe  dem.  Futlemd  v. 
HUder,  2B.&A.  782* 

z  But 
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EJECTMENT. 

But  here  it  should  be  observed,  that  k  is  not  every 
person  who  is  in  condition  to  avail  himself  of  terms 
outstanding  in  a  third  person ;  a  tenant  is  never  per- 
mitted to  dispute  the  title  of  his  landlord ;  nor  a 
mortgagor  to  show  that  he  himself  had  no  title  at  die 
time  of  making  the  mortgage ' ;  and  Lord  Manffield 
said,  in  the  ease  of  Lade  v.  Holjbrd,  that  he  would 
never  suffer  a  plaintiff  to  be  nonsuited  by. a  term  out- 
standing in  his  own  trustee,  but  direct  the  jury  to 
presume  it  surrendered  *.  But  it  is  now  held,  that 
whether  the  ejectment  be  between  the  cestui  qui  trust 
and  his  trustee,  or  between  him  and  anyi  third  person^ 
if  the  term  be  unsatisfied,  the  person,  having  only  an 
equitable  interest,  cannot  recover'. 

The  inconveniences  attending  the  present  practice 
of  requiring  a  strict  legal  title  were  very  ably  pointed 
out  by  Mr.  Justice  Boiler  ^,  and  his  argument  would 
be  unanswerable,  did  not  a  court  of  equity  interfere 
on  this  subject;  and  in  cases  where  the  circum- 
stances under  which  the  person  beneficially  interested 
stands,  are  such  as  to  render  it  advisable  that  he 
should  have  the  possession,  extend  its  interference  to 
prevent  an  outstanding  term  from  being  set  up  to 
defeat  his  recovery. 


[318] 


Sect.  3. 

Evidence 
in  Ejectment. 


'England  dem. 

Svboura  V. 

Slade, 

4  T.  Rep.  683. 


SECTION  III. 

Of  the  Evidence  in  Ejectment,  by  Landlord  against 

Tenant. 
Thf  action  of  ejectment,  by  a  landlord  against  his 
tenant,  can  be  brought  only  in  two  instances;  one, 
where  the  demise  is  at  an  end  by  efSuxion  of  time, 
or  voluntary  act  of  the  parties ;  the  other  where  the 
tenant  has  committed  a  forfeiture. 

In  neither  case  will  the  lessor  of  the  plaintiff  be 
•called  on  to  give  any  evidence  of  his  title  anterior  to 
the  lease  ^,  for  neither  the  tenant,  nor  ^ay  other  person 

who 
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who  came  into  possesion  under  him%  will' be  per-    ch.  IX.  s.  3. 
mitted  to  dispute  the  title  of  the  person,  from  whom       Evidence 
the  former  took  the  premises ;  he  may,  indeed,  show  ^  J^*'"^^- 
that  the  title  has  since  expired,  but  he  cannot  be  per-  1  j^^^  ^^^^ 
mitted  to  prove  that  he  originally  had  none^(e).  Rnigbt  v. 

The  lessor  of  the  plaintiff,  therefore,  in  the  first  I'gfjj^^^' 
case  has  only  to  prove  the  demise,  and  that  the  term  q,,  Detenmna- 
has  been  determined.    This  may  be  done  either  by  tionjof  Demise. 
proving  the  counterpart  of  the  lease  by  the  sub-  'D^dem. 
scribing  witness,  in  cases  of  a  demise  by  deed,  (which  Ramsbottom, 
seems  to  be  sufficient  without  any  notice  to  produce  3M.&S.56. 
the  original^;)  or,  where  the  demise  was  by  parol  »videaote 


(e)  It  hat  long  been  established  as  a  general  principle,  that  a 
tenant  shall  not  oe  permitted  to  dispute  the  title  of  his  landlord, 
vide  ante^  359 ;  but  in  a  case  which  occurred  at  Niti  Prim  before 
Mr.  Justice  Bayley^  that  learned  judge  held,  that  where  a  person 
who  had  paid  rent  afterwards  and  before  any  ejectment  was 
brought  refused  to  pay  more  rent,  insisting  that  the  supposed 
landlord  was  not  entitled,  that  such  refusal  enabled  him,  when 
defendant  in  ejectment,  to  give  evidence  of  the  title  of  another, 
and  that  in  such  case  the  payment  of  rent  was  only^rtma^te 
evidence  of  the  title  of  the  person  to  whom  it  was  paia.  Vide  Dee 
dem.  Bailiffy  SfC,  of  Cbm  t.  Clarke  and  others,  App^diz. 

In  a  case  which  aflerwards  came  before  the  Court  of  Common 
Pleas,  {Rogers  v.  Pitcher,  6  Taunt.  2oa),  the  generality  of  this 
doctrine  was  explained,  and  in  some  measure  umited.  It  was 
holden  in  that  case  (which  was  an  action  of  replevin),  that  the 
payment  of  rent  was  only  prima  fide  evidence  of  ownership,  and 
did  not  preclude  the  person  payine  from  showing  a  title  in  a  third 
person;  and  the  Chief  Justice  Gwbs  said,  ^  The  pOTment  of  rent 
raises  a  presumption  that  the  party  receiving  it  had  a  good  title 
to  it,  but  it  is  a  presumption  only,  and  capable  of  being  rebutted. 
The  same  doctrine  which  I  now  lay  dpwn  was  held  by  Be^Uy,  J. 
in  an  ejectment  at  Shrewsbury  for  cottages,  for  which  rent  had 
been  paid  to  the  corporation;  the  payment  of  rent  was  certainly 
prima  ficie  evidence  of  their  title.  My  brother  Bmfley  hel^  that 
the  defendant  having  disclaimed  to  hold  under  the  corporation,  that 
was  equivalent  to  a  notice  to  quit,  and  left  them  at  liberty  to  show 
who  was  the  real  proprietor  of  the  soil.  This  doctrine  must  be 
taken  with  reference  to  the  subject-matter,  and  to  the  case  in 
which  it  is  laid  down.  It  was  not  a  case  in  which  the  tenants  had 
been  let  into  possesion  by  the  oorporattoo.  If  it  had  been,  I  should 
have  thought  that  the  delendants  never  could  have  disputed  the  title 
of  the  corporation  while  they  continued  in  possession;  but  these 
were  cottages  built  en  the  waste,  and  the  corporation  claimed 
to  be  lords  of  the  manor,  and  the  tenants,  who  at  first  acquiesced, 
being  aflerwards  advised  of  other  landlords,  disclaimed  to  hold  of 
the  first." 

z  2  for 
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laEast^aai. 


*  Roe  dem. 
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Foster, 
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Doe  dem. 

Leicester 

V,  Biggs, 

2  Taunt.  109. 

Doe  dem. 

Puddicombe 

V.  Harris,  cited 

iT.  Rep.  161. 


EJECTMENT. 

♦  •  •     •  • 

for  a  certain  tkne^  by  some  person  present  at  the 
making  of  it.     In  cases  of  tenancy  from  year  to  year, 
which  almost  every  demise  is  now  deemed  to  be,  mi- 
less  some  definite  time  be  fixed  on,  the  lessor  of  the 
plaintiff  must  also  prove  that  the  demise  has  been  de- 
termined by  a  regular  notice  to  quit.    The  notice 
which  is  generally  required  is  half  a  year,  expiring  at 
the  same  season  of  the  year  as  that  when  the  de- 
fendant entered ' ;  but  where  the  custom  of  the  country 
requires  a  longer  or  shorter  time  of  notice,  it  has  been 
said,  that  such  custom  will  control  the  general  rule  ^. 
In  cases  of  this  description,  it  is  often  difficult  to 
give  direct  evidence  of  the  demise,  and  where  that 
cannot  be  done,  the  subsequent  payment  of  rent  will 
be  prima  facie  evidence  of  an  antecedent  demise 
from  year  to  year  (f) ;  but  to  enable  the  party  to  show 
on  whose  behalf  the  rent  was  received,  notice  should 
be  given  to  the  defendant  to  produce  his  receipts. 
If  one  joint  rent  has  been  paid  to  an  agent  of  several 
parties  on  their  behalf,  though  such  agent  was  ap- 
pointed by  the  several  parties  at  different  times,  such 
payment  will  be  evidence  of  their  joint  title  ^    After 
this  general  evidence  of  a  demise  firom  year  to  year, 
the  proof  of  a  notice  to  'quit  having  been  served  on  the 
tenant  himself,  and  no  objection  made  by  him  at  the 
time^,  has  been  held  to  raise  a  presumption  that  the 
year  expired  at  the  timeLmentioned  in  it,  and  to  make 
it  incumbent  on  the  tenant  to  show  the  commence- 

(/)  This  is  in  all  ctaes  prima  facie  evidence  of  a  tenancy  from 
year  to  year,  and  we  have  before  had  occasion  to  remark  (orfe,  a57) 
that  after  such  evidence,  the  defendant  could  not  turn  the  plaintiff 
round  by  general  evidence  of  an  agreement  in  writing  wmch  he 
had  not-given  notice  to  produce,  and  of  which  he  was  not  prepared 
to  give  regular  evidence.  It  may  be  also  here  observed,  that  where 
a  tenant  had  been  let  into  possession  of  premises  under  a  promise 
to  execute  an  agreement  and  bring  a  surety,  but  had  afterwards  re- 
fused to  do  so,  the  court  held  this  conduct  on  his  port  to  be  a 
rescinding  of  the  agreement,  and  to  make  him  a  trespasser,  or  at 
least  a  mere  tenant  at  will,  so  that  the  landlord  mient  eject  him 
without  aregular  half-year's  notice,  or  any  evidenced  the  contents 
of  the  paper  writing  which  he  bad  lescinded.  Doe  dem,  Bingkcm 
v.  Cartwright,  3  B.  &  A.  336. 

ment 


ment  oftbe  tenancy,  if,  indeed,  it  did.  eomm^nce  at    Ch.  tX.  s.  3. 

another  season  (g) ;  and  even  where  a  notice  was**  ge-    Neik»  to^u, 

neral,  to  quit  at  the  end  of  the  current  year,  and  the  '      ' 

defendant  was  at  the  distance  of  near  a  year  afterr 

wards  personally  served  with  a  declaration  in  eject* 

ment,  wherein  the  demise  was  laid  six  months  after 

the  service  of  the  notice  ^vithout  objection  on  his 

part  to  the  notice.  Lord  Ellefibotmigh  left  it  to  the  Doe  dem. 

jury  to  consider  whether  that  circumstance  did:  not  Woomhwell 

V.  Baker, 

(g)  Difficulties  have  frequently  arisen  where,  by  the  custom  of  ^^*™P°-  559« 
the  country,  the  tenant  enters  upon  different  parts  of  the  premises 
at  different  periods  of  the  year.    A  case  ot  this  kind  lately  ocv 
<nirred;  the  tenant  had  agreed  ^'  to  enter  on  the  tillage  land  at 
Candlemas,  and  on  the  house  and  all  the  other  premises  at  Lady- 
day  following;,  and  tha^  when  he  left  the  farm,  he  should  quit  the 
same  accordmg  to  the  times  of  entry  as  aforesaid;''  the  rent  was  . 
reserved  half-yeaily  at  Michaelmas  and  Lady^day.    The  landlord^ 
half  a  year  b^re  Lady-day,  but  less  than  half <  a  year  before  Can- 
dlemas, gave  notice  to  quit  at  the  end  of  the  year;  and  the  court.: 
held  this  notice  to  be  good;  the  taking  being  in  substance  from 
Lady-day,  with  a  privilege  for  the  in-coming  tenant  to  enter  on  the 
arable  land  at  Candlemas  for  the  purpose  of  ploughing.    Doe  dem. .. 
Strickland  v.  Spence,  6  East,  120.'    But  in  a  subsequent  case  (Doe 
dem.  Lord  Bradford  v.  WaHdnt^  7  £&st,  551,)  where  a  demise  was 
made  in  January  of  a  dwelling-house  and  other  buildings,  (or  the 
purpose  of  carrying  on   a  manu&cture,  together  withi  certain 
meadow,  pasture,  and  bleachkig-gfounds,  for  thirty-five  years^  to  • 
commence,  as  to  the  meadow,  from  a5th  of  December  Jast;  as  to  x^ 
the  pasture,  from  i5th  of  March  next ;  and  as  to  the  rest  of  the 
premises,  from  the  1st  of  May,  reserving  the  first  half  year's  vent 
.on  the  day  of  Pentecost,  the  other  at  Martinmas :  it  was. held,  that  * 
the  substantial  time  of  entry  to  which  the  notice  ou^bt  to  refer 
vras  the  ist  of  May,  when  the  house  and  manufacturing  bnildings  . 
.were  entered  upon ;  and  in  another  case  (JDoe  dem.  Hetqry  fftHouardy 
1 1  East,  498,)  the  demise  bein^  of  k  messuage  and  several  closes  of 
land  thereunto  belongms;,  containins  thirteen  acres,  for  eleven  years, 
to  hold  the  lands  fix>m  me  2d  of  Feofuary,  and  the  house  and  other  • 
premises  from  the  1st  of  May,  rent  payable  half  yearly,  at  Michael- 
mas and  Lady-day,  and  a  notice  was  dven  to  <juit  on  the  1st    - 
of  May^  or  whenever  else  his  tenancy  shouUI  expire,  it  was  objected 
at  the  trial  that  the  notice,  not  having  been  ^ven  six  months 
before  the  2d  of  February,  when  the  land,  which  it  was  contended 
was  the  principal  subject  of  the  demise,  was  entered  upon,  was 
not  suffiaent;  Mr.  Baron  Woody,  who  tried,  the  cause,  nonsuited 
the  plaintiff:  and,  on  a  motion  for  a  new  trial,  the  court  refused 
a  nue,  saying,  it  must  in  all  cases  depend  on  the  relative  value  . 
and  importance  of  the  house  and  lana  together,  which  was  the: 
principal  and  which  the  accessary,  and  that  if  the  plaintiff  dis- 
puted the  fibct  assumed  by  the  judge,  that  the  land  was  the  prin- 
cipal, he  should  have  desired  him  to  leave  it  to  the  jury. 

z  3  amount 
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Part  II.  amount  to  an  admission,  on  the  part  of  the  tenant. 
Notice  to  quit  that  the  tenancy  determined  at  the  time  mentioned 
"""""""""""    in  the  declaration.    But  if  the  notice  was  left  at  his 

house,  the  lessor  of  the  plaintiff  will  be  called  on  to 

[  3^0  ]      give  some  further  evidence  of  the  commencement  of 

>  Doe  77.  the  term '.    When  it  is  uncertain  whether  the  year 

2Campb.388.  expired  at  new  or  old  Lady-day,  a  notice  to  quit 

^*  on  the  25th  of  March,  or  the  8th  of  April,^  has 
been  holden  to  be  sufficiently  certain ;  and,  if  de- 
livered half  a  year  before  the  first  of  those  days, 
throws  it  on  the  tenant  to  ^how  tiiat  it  expired  at  some 

*  Doe  dem.  other  time  *.  So  where  the  year  expired  at  old  Lady- 
V.  Wridittnan,  ^^Yf  ^^^  ^®  notice  was  to  quit  at  Lady-day,  without 
4£sp.  Cas.  3.    saying  old  Lady*day,  the  notice  was  holden  to  be 

sufficient  to  maintain  an  ejectment  after  old  Lady- 

^  Bv  Heath,  J.  day '.    It  is  sufficient  if  this  notice  were  left  at  the 

wm^©  dwelling-house  of  the  tenant  with  a  servant  there. 

Walker,  Glou.  though  such  dwelling-house  formed  no  part  of  the 

1800  wh  demised  premises  ♦ ;  and  if  there  be  a  joint  demise  to 

cited'Denn  d.  two  persons.  One  of  whom  resides  on  the  premises 

Alstone  9.  ^nd  the  other  elsewhere,  a  service  on  him  who  resides 

Waine,  C.  B.  ,  •        .         /v»   .         o       1      . 

East,  32  G.  3.    on  the  premises  is  sumciMit  for  the  jury  to  presume 

*  Jones  dem,     that  it  reached  the  other  tenant  ^ ;  and  where  th^ 

Marsh^ Vt  R.  ^i'^'^^^^^^  tenant  has  underlet,  the  notice  to  quit  by 

464.  the  landlord  must  be  to  the  person  to  whom  he  de^ 

•Doe  dem.  mised,  and  not  to  the  actual  tenant  in  possession, 

V.  Walkins  between  whom  and  the  landlord  there  is  no  privity  *. 

7  East,  557.  As  to  the  person  by  whom  the  notice  may  be  given, 

*  Sr^''"^*^'  it  ^*s  been  held  that  one  tenant  in  common  may 

aN. Rep. 380.      .  .-       r      t,-  •  ^    ^   i.   ^  •/•  ^i.  x 

Pleasant  dem.  g^ve  notice  for  his  moiety^^  but  if  there  are  two  or 

Hayton  v.  more  joint-tenants  all  must  join.    A  notice  given  by 

14  East^  334.  ^^^  ^^  behalf  of  himself  and  others,  without  their 

^Cuttings  Authority,  is  so  absolutely  void  as  not  to  be  made 

aHac^^ws  S°°^  ^^  ^^®  subsequent  assent  of  tte  others' (A). 

•Right  dem.  B»* 

Cbdii^  (^  The  principle  laid  down  in  the  case  cited  seems  to  cp  to  this 

e  17   V'  4A1        extent,  and  was  so  considered  in  the  subsequent  case  of  JCmg  ▼« 
5Jiast,49l.       Woodward,  but  k  should  be  observed  that  the  case  of  lUer 

V.  Cuthell  was  not  a  mere  notice  to  quit,  but  a  notice  to  detennine 

a  tenancy 
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Bat  if  ah  agent,  who  has  been  appointed  by  some  6f  Ch.  IX.  s.  3. 
the  joint«tenantS;  give  the  notice;  and  the  others    Notice  to  quU. 

afterwards  recognize  his  authority,  and  act  upon  it>  ' ; 

ihat  is  sufficient ;  and  where  a  receiver  was  appointed  - 
by  the  Court  of  Chancery,  and  he  let  the  land,  and  '  Goodtitle 
afterwards  gave  notice  to  quit,  his  notice  was  held  v^^^j^  ^ 
sufficient  without  any  such  evidence  of  recognition  ^  3  B.  &  A.GQ^ 

If  there  is  a  subscribing  witness  to  the  notice,  he  I>oe  dem. 
must  be  called  or  his  absence  accounted  for,  although  ^^^  -^'Y 
the  tenant  made  no  objection  at  the  time  of  service.  aM.  &S.  63. 

In  cases  where  the  tenaiit  has  absolutely  denied     Disclaimer. 
the  title  of  his  landlord,  as  if  he  has  attorned  to  ano- 
ther person,  no'  notice  at  all  is  necessary  * ;  but  whetL  '  Bal.N.P.gG. 
on  the  death  of  the  original  landlord,  leaving  a  will, 
there  were  disputes  between  his  heir  and  devisee  as 
to  its  validity,  and  the  tenant  being  applied  to  by  the 
latter,  admitted  the  title  of  the  original  lessor,  but  , 
refused  to  pay  the  devisee,  merely  on  account  of  the 
dispute  between  him  and  the  heir,  it  was  determined 
by  Lord  Kenyan,  at  Nisi  Pritis,  that  this  was  not  such 
a  denial  of  title  as  to  enable  him  to  maintain  tin  ,j^     . 
ejectment  without  any  previous  notice '.  Williams 

The  defendant  may  sometimes  avoid  the  effect  of  J:  P^****** 
this  notice  to  quit,  by  showing  that  the  lessor  of  the  196. 
plaintiff  has  waved  it  by  some  subsequent  act ;  as  if     [  3^^  ] 
he  lias  received^,  or  distrained  ^,  or  brought  cove-  *  Goodright 
'nant*,  for  rent  accrued  subsequent  to  the  tfane  of  ^^orfw*  nt*^ 
quitting  mentioned  in  the  notice,  or  done  other  acts  6  t.  R.  aig' 
whereby  he  has  acknowledged  the  defendant  to  be  *Zoachdem. 
his  tenant  subsequeni  to  that  time ;  but  the  payment  of  w^[Z[| 
rent  due  before,  though  made  after  the  expiration  of  1H.Biac.311. 
the- time  of  quitting,  does  not  avoid  the  notice  7 ;  nor  '  Crompton 
wiH  a  laildlofil  who  has  given  one  notice,  and  brought  ^^*^^  « 

a  tenancy  by  the  landlord  or  tenant,  their  heirs,  executors,  &c.  Runw^^n's 
dring  six  months  nbtice  under  his,  her  or  their  respective  hand  or  ^i^^  ^< 
hands ;  and  die  landiohl  haring  devised  to  three  persons,  and  two  ^  Vide 
only  having  g^en  the  notice,  the  court  appear  to  have  laicl  par*^  1 H.  Blac.  Z^2, 
tiCular  stress  on  these  woids.  ^ 

z  4  au 


q^  EJECTMBlfT. 

Part  II.  an  ejectment  on.  it,  lose  the  benefit  of  it  by  giving 
Mesne  Pnfiu  another  notice  to  quit  at  a  subsequent  day,  under  an 
"^"S^LG^  idea  that  he  should  not  be  able  to  prove  the  first '. 

.       It  has  hitherto  been  the  practice  for  the  lessor  of 

*  Doe  dem.  the  plaintiff  to  be  nonsuited  if  the  defendant  does  not 
Williams  9.  appear,  and  afterwards  to  take  a  verdict  airain&t  the 
3  East,  337.      casual  ejector,  in  all  cases  whether  the  ejectment 

were  defended  or  not,  and  to  bring  an  action  for. the 
1  Geo. 4,  mesne  profits:  but  an  act  of  pfurliament  has  lately 
^'  ^'  passed  which  gives  further  remedies  to  landlord  in 

ejectment,  and  enacts,  *^  That  whenever  it  shall  ap- 
pear on  the  trial  of  any  ejectment  by  a  landlord  againist 
a  tenant,  that  such  tenant  or  his  attorney  hath  been 
served  with  due  notice  of  trial,  the  plaintiff  shall  not 
be  nonsuited  for  default  of  the  defendant's  appear- 
,  ance,  or  of  confession  of  lease,  entry  and  ouster  ;'but 
the  production  of  the  consent  rule  and  undertaking  of 
the  defendant,  shall  in  all  such  cases  be  sufficient 
evidence  of  lease,  entry  and  ouster  ;  and  the  judge, 
before  whom  such  cause  shall  come  on  to  be  tried, 
shall,  whether  the  defendant  shall  appear  upon  such 
trial  or  not,  permit  the  plaintiff  on  the  trial,  after  proof 
of  his  right  to  recover  possession  of  the  whole,  or  of 
ai^  part  of  the  premises  mentioned  in  the  declaration, 
to  go  into  evidence  of  the  mesne  profits  thereof,^  which 
shall  or  might  have  accrued  from  the  day,  or  expirar 
tion  or  determination  of  the  tenant's  interest  in  the 
same,  down  to  the  time  of  the  verdict  given  in  the 
cause,  or  to  some  preceding  day,  to  be  specially  men* 
tioned  therein ;  and  the  jury  on  the  trial,  finding  for 
the  plaintiff,  shall  in  such  case  give  their  verdict  upon 
the  whole  matter,  both  as  to  the  recovery  of  the  whole 
or  any  part  of  the  prennses,  and  ako  as  to  the  amount 
of  the  damages,  to  be  paid  for  such  mesne  profits: 
provided  always,  that  nothing  therein  contained  shall 
be  construed  to  bar  such  landlord  from  bringing  an 
action  of  trespass  for  the  mesne  profits  winch  shall 

accrue 
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accrue  from  the  verdict^  or  the  day  so  specified    C(i.IX.  s.s. 
therein^  down  to  the  day  of  delivery  of  possession  of         On  a 
the  premises  recovered  in  the  ejectment.''  orfinture. 

In  cases  otforfeiture,  by  breach,  of  the  covenants 
in  the  lease,  the  lessor  of  the  plaintiff  must  firet 
proye  the  lease,  and  then  the  breach  complained  pf. 
The  declaration  in  ejectment .  not  conveying  any 
intelligence  to  the  defendant  of  the  cause  of  for- 
feiture, the  defendant,  in  cases  where  there  are  many 
covenants,  is  often  at  a  lops  to  know  to  which  he  is 
to  apply  his  evidence;  and,  to  prevent  the  incon- 
venience which  this  would  occasion,  the  court  will 
sometimes  oblige  the  plaintiff  to  give  the  particulars 
in  writing  of  the  breaches  he  means  to  give  in  evi- 
dence ;  and  after  that  he  will  be  precluded  from 
giving  evidence  of  any  other '.  »  Vide  Doe 

The  most  usual  cause  of  re-entry  is  that  for  non-  ^^SuS'^*^ 
payment  of  rent,  the  landlord  s  remedy  oja  which  is  6  T.  R^p.  597. 
made  much  more  easy  by  the  stat.  4  Geo.  2>  c.  28, 
for  by  that  statute,  if  there  be  a  power  of  re-entry  in 
de&ult  of  payment,  and  it  be  proved  ''  that  half  a 
year's  rent  was  due  before  the  declaration  was  served,     [  322 .] 
and  that  no  sufficient  distress  was  to  be  found  on  the 
demised  premises  countervailing  the  arrears  then 
due ;''  the  landlord  need  not  prove  all  the  necessary 
previous  steps  which  were  required  by  the  common 
law.    In  this. case,  he  has  only  to  prove  the  above- 
mentioned  facts,  Viz.  the  arrear  of  rent,  and  the  de- 
ficiency of  property  for  a  distress  aflier  the  rent  be- 
came due,  and  about  the  time  when  the  right  of  re* 
entry  commenced  for  default,  of  payment  *,  and  also  '  Doe    m. 
the  time  of  serving  the  declaration,  which,  by  that  p^^^^' 
statute,^  may  either  be  in  the  usual  way,  ''  or  in  case  15  East,  38€L 
the  same  cannot  be  legfdly  served,  or  no  tenant  be    . 
in  actual  possession, of  the  premises  (t),  by  affixing 

(0  Vide  Stat.  1 1  Geo.  3,  c.  19,  and  57  Geo.  3,  c.  53,  which  gives 
a  soramary  remedy  to  justices  of  the  peace,  where  the  premises 
are  deserted 

the 
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the  same  upon  any  demised  messuage ;  or  in  case 
such  ejectment  shall  not  be  for  the  recovery  of  any 
messuage,  then  upon  some  notorious  place  of  the 
lands,  tenements,  or  hereditaments,  comprised  in 
such  declaration  of  ejectment,''  which  is  directed  to 
**  stand  in  the  place  and  stead  of  a  demand  and  re- 
entry/' As  to  what  cases  shall  be  deemed  within  the 
statute,  it  was  lately  holden  by  three  judges  of  the 
King's  Bench  (Lord  EUenborough  dissenting),  that 
even  if  the  proviso  for  re-entry  be  in  case  the  rent 
shall  be  in  arrear  twenty-one  days,  beif^  lawJvUy 
demanded,  no  demand  was  necessary ;  whereas  his 
lordship  thought  that  some  demand  was  necessary, 
though  not  the  strict  formal^demand  as  to  time,  place, 
tec.  which  was  required  by  the  common  law  \ 

In  cases  not  within  the  statute,  viz.  where  there 
are  sufficient  goods  to  countervail  the  rent,  the  land- 
lord is  still  put  to  all  the  formality  of  proof  witb 
which  he  was  burthened  by  the  common  law'^.  He 
must  prove  a  demand  by  himself,  or  by  some  person 
duly  authorized  by  letter  of  attorney  from  him  (which 
should  be  notified  to  the  tenant,  and  be  ready  to  be 
produced  if  he  requires  it)  of  the  precise  sum'  which 
is  due,  on  the  very  day  when  the  rent  is  payable  to 
save  the  forfeiture,  at  a  convenient  time  before  sun-set^, 
as  if  die  proviso  be  for  re-entry,  if  the  rent  is  behind 
thirty  days  after  the  day  of  payment,  the  demand 
must  be  on  the  thirtieth  or  last  day.  Therefore,  a 
demand  of  a  larger  or  a  lets  sum,  or  on  a  day  before 
or  a  day  efier,  will  not  support  the  ejectment* 

Where  no  particular  place  is  appointed,  it  must  b^ 
proved  that  die  demand  was  made  on  the  land,  and 
at  the  most  notorious  part  of  it ;  as,  if  there  be 
a  dwelling-house,  the  demand  must  be  at  the 
front  door  ^ ;  but,  if  a  particular  place  be  appointed 
for  payment,  the  demand  must  be  made  at  that 
place ^;  and  so  strict  is  the  law  in  &e  case  of  for-« 

feitures. 
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feitures,  that  it  must  be  proved  that  the  demand  of   Ch  JX.  s.  3. 
rent  was  made^  though  0^0  person  was  on  the  land  to         On  o 
pay  it ' ;  while,  01^  the  other  hand,  if  it  appear  ^at     ^^^^^^ 
the  tenant  tendered  the  rent  at  any  time  during  the  ,  ^  «  «  j^^ 
last  day,  either  on  the  land  or  elsewhere,  it  is  suf-  458. 
ficient  on  his  part  to  save  the  forfeiture  *.  *  Co.  Lit.  aoi. 

The  law  leans  as  much  as  possiUe  a^nst  for- 
feitures, and  therefore  where  a  lease  contains  a  pro- 
viso for  re-entry,  the  proof  of  acceptance  of  rent 
accrued  subsequent  to  the  cause  of  fcnfeiture  will 
furnish  a  sufficient  defence  to  .the  action,  for,  by  this 
act,  the  lessor  waves  his  right  of  entry'.    But  it  ',^^,4^^'^ 

,       ,,    ,       ,  J  1.1         •i  dem.  Walker 

should  also  be  proved,  or  reasonable  evidence  given  ^,  Davids, 
for  a  jury  to  presume,  that  the  lessor  had  notice  of  Cowp.  803. 
the  forfeiture  at  the  time  he  so  received  the  rent,  Greraoov. 
otherwise  it  is  no  waver  ^;  and  it  is  to  be  observed,  Harrison, 
that   the  receipt  of  rent,,  though  a  waver  of  a  for-  ^T.  Rep.  423. 
feiture,  where  there  is  only  a  proviso  for  re-entry,       ^  ' 
does  not  set  up  a  lease  which  is  entirely  void,  as  if 
in  a  lease  ybr  years,  it  be  provided,  that  in  case  of  non- 
payment of  rent,  or  the  like^  the  lease  shall  be  null 
mivaid,  if  the  lessor  make  a  demand.  Seethe  lease  is      [  3^4  3 
absolutely  at  an  end,  and  cannot  be  forwards  set 
up  ^  I  but  in  the  case  of  a  lease  for  life,  the  lessor  '  Co.  lit.  305, 
could  not  determine  the  lease  without  entry,  and,  ^ 
therefore,  the   forfeiture  may  be  waved  by  an  act 
which  treats  the  lessee  as  his  tenant,  after  notice  of  *  Vide 
the  forfeiture,  notwithstanding  the  deed  declares  that  s^m,^ers 
the  lease  should  cease  and  be  void^.  387,  b. 


SECTION  IV, 

QT  the  Evidence  in  ^^eetmeni  by  Creditors 
who  have  a  lAen  on  the  Land. 

A  Mortgagee  may  maintain  an  ejectment  against       ^^  4* 
bis  mortgagor,  immediately  after  the.  day  of  payment ;    iScr^^an. 

and. 
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Part  II.      and,  though  the  mortgagor  mayi  by  statute  7  Geo.  a, 

Boidence      c.  20,  obtain  relief  by  motion/  on  certain  condition8y 

hyOtdUon.    yg^  Qj^  ^  ^^^  ^g  proof  will  be  very  simple.    If  the 

mortgagor  be  himself  in  possession^  proof  of  the  exe- 
cution of  the  deeds  will  be  sufficient^  for,  as  was  said 
before,  he  cannot  set  up  any  title  inconsistent  with 

>  Vide  ante,      his  own  deed ' ;  but  if  a  third  person  be  in  posses- 
3^'  sion,  the  lessor  of  the  plaintiff  should  also  prove,  that 

the  mortgagor  was  in  possession  or  receipt  of  rent  at 

the  time  of  the  mortgage ;  and  if  the  defendant's  in- 

terest  commenced  previous  to  the  mortgage,  that 

'  Vide  Birch     notice  to  quit  has  been  given  to  him  *  (ft) ;  but  if  the 

'^T^^^aTO   ^^^^g*^^^   continuing  in  possession,  demise   the 

premises  after  the  mortgage,  without  the  consent  of 

>  Keech  dem.    the  mortgagee,  no  notice  is  necessary  >. 

Warn  v.  Hall,       f^^  next  case  which  occurs  is  that  of  a  creditor 
**'  ^**       who  has  sued  out  an  elegit.    He  must  prove  an  ex- 
amined copy  of  the  judgment,  and  of  the  award  and 
return  of  the  elegit^  entered  on  the  roll.    If  such 
entry  contain  the  inquisition,  it  is  not  necessary  to 
prove  copies  taken  from  the  eltgit  and  inquisition 
«  Ramsbottom  themselves  \  though  such  evidence  was  at  one  time 
a  mI'&S^s^  deemed  necessary  ^.    If  by  that  it  appear  that  more 
•Gilb.L.£v.9.  ^^Xi  a  moiety  is  extended,  he  cannot  recover^;  but 
*  Pattern  V.       it  is  immaterial  whether  a  moiety  of  each  individual 
ll^n^^'         close  or  tenement^  or  a  moiety  of  the  whole  in  value 
-» Den  dem.      ^  extended  7. 
T«y\ov  V.  Lord      The  canutee  of  a  statute  merchant,  in  case  he  bring 

Abinfldoo, 

rTn^^/o^  (A:)  It  u  said  to  have  been  ruled,  in  1F%tte  ▼.  fionftnu,  B.  N.  P. 
' " '  "'  '^  96,  that  if  a  mortg^jgee  give  the  tenant  notice  that  he  wishes  onlj^ 
to  get  into  the  receipt  of  the  rents  and  profits,  no  notice  to  quit 
is  necessary,  though  the  mortcage  were  subsequent  to  the  tenant's 
lease ;  and  in  Dough  .a^,  Lord  SHimMfiM  is  said  to  have  approved 
of  this  decision.  But  in  Doe  dem.  iJacoita  v.  Wakon,  8  T.  Rep.  9, 
where  a  creditor  by  ekgit  bnnieht  an  ^ectment  against  a  tenant 
under  a  lease  prior  to  the  ju&nent,  having  first  given  notice 
that  he  did  not  mean  to  disturb  &e  tenant's  possession,  his  object 
being  only  to  get  into  the  receipt  of  the  rents  and  profits  ;  the 
court  held,  that  the  legal  title  must  prevail,  and  that  the  eject- 
ment could  Bot  be  supported. 

an 


*c. 
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an  ejectment,  must  prore  a  copy  of  the  statute/  of  Ch.  IX.  s.  4. 
the  capias  si  laicus,  extent  and  liberate  returned ;  for  %  Mortgagee, 
though  by  the  return  of  the  extent  an  interest  is 
vested  in  the  comuee^  yet  the  actual  possession  of  that 
interest  is  acquired  by  the  liberate. 

The  same  observation  applies  to  these  cases  as  was 
before  made  on  that  of  a  mortgagee.  If  the  debtor 
himself  be  in  possession,  this  formal  evidence  is  suf- 
ficient ;  biit  when  the  possession  is  in  a  third  person, 
the  plaintiff  must  either  show  that  such  third  person 
claims  under  the  debtor,  and  that  the  defenduit's 
incumbrance  is  posterior  to  his  own,  or  else  be  pre- 
pared with  evidence  to  support  the  debtor's  title  '• 


CHAP.  X. 


I  Vide  Doe 
dem.  Dacosta 
V,  Walston, 
note  (t). 


OF     EVIDENCE     IN     THE   ACTION    FOB   MESNE 

PBOFITS. 

IN  the  action  for  mesne  profits,  against  the  tenant      Chap.  X. 
in  possession  after  judgment  in  ejectment,  the  title  -^^^^n^  Pf^t. 
of  the  plaintiff,  or  his  lessor,  subsequent  to  the  day  of 
the  demise  in  the  declaration,  cannot  be  disputed ; 
and,  therefore,  whether  the  action  be  brought  in  the 
name  of  the  nominal  plaintiff  in  ejectment,  or  in  that 
of  bis  lessor,  this  fsElct,  and  that  of  the  plaintiff's  pos- 
session, are  sufficiently  established  by  proof  of  ex- 
amined copies  of  the  judgment  in  ejectment,  of  the      [  327  ] 
writ   of  possession,    and    of  the   sheriff's    return 
thereon  (a).    And  if  the  action  be  brought  by  two, 

and 

(o)  Mr.  J.  BuUer  (N.  P.  87.)  says,  that  when  the  iudgmeiit  is 
against  the  tenant  in  possession,  and  the  action  of  trespass  is 
"broo^t  against  ham,  it  seems  sufficient  to  produce  the  judgment, 
without  proving  the  writ  of  possession  executed ;  and  Mr.  Sef). 
Runmngton  (Law  Eject.  242!)  says,  that  such  is  the  practice. 
Both  agree  that  the  practice  is  otherwise  where  there  has  been  a 
judgment  by  default:  but  the  latter  author  chumresy  that  tl^ 
piece  of  evidence  does  not  seem  to  be  necessary  in  either  cas^, 
ibr  as  the  tenant  is  concluded,  by  the  judgment  in  ejectment,  from 
controverting  the  phontaff's  title,  he  is  consequently  precluded 

.  from 
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Part  II.      and  the  declaration  in  .ejectment  contain  two  countB, 
Mane  Prqfiit,  qu^  q^^  the  demise  of  each,  the  judgment  obtained  on 

.  such  declaration  wiU  support  the  joint  action  *. 

u  Cling^y  In  addition  tq  this  evidence,  the  plaintiff  must 

1 M.  &  S.  64.  prove  the  length  of  time  that  the  defendant  has  been 
in  possession  of  the  land,  the  annual  value,  or  value 
of  the  crops  taken  from  it^  and  the  coals  of  the  eject- 
ment, in  case  they  have  not  been  already  recovered. 
He  may  also,  when  such  fact  ia  specially  alleged 
in  the  declaration,  give  evidence  of  any  injury  done 
to  the  ptemises,  in  consequence  of  the  misconduct 
of  the  defendant  after  the  expiration  of  the  tenancy. 

If  the  plaintiff  seek  to  recover  profits  accrued  ie- 

fore  the  time  of  the  demise  laid  in  the  declaration, 

he  must,  in  addition  to  the  former  evidence,  prove  his 

title ;  and,  as  the  nominal  plaintiff  has  not  any  title, 

the  action,  in  such  cases,  must  always  be  brought 

[  328  ]      in  the  name  of  his  lessor.    The  defendant  will  be  at 

^  Dacosta         liberty  to  controvert  this  title  *.  In  like  manner  when 

But1^f°P  87   ^^  action  for  mesne  profits  is  brought  c^inst  a 

person  who  had  parted  with  the  possession  previous 

to  the  action  of  ejectment,  the  plaintiff  must  prove 

^  Ibid.  his  titled ;  for  the  recovery  in  ejectment  is  no  evidence 

against  a  person  who  was  not  in  possession,  and, 
therefore,  could  not  be  served  with  it;  and  even  if 
recovered  against  the  wife,  and  an  action  for  the 
mesne  profits  be  afterwards  brought  against  the  bus- 
band  and  wife,  such  judgment  is  not  admissible  as 

*  Dann  «.         evidence  ^.    So  where  the  action  is  brought  a&:ainst 
Rep  112         ^^  landlord  to  the  person  who  was  served  with  the 

ejectment,  as  tenant  in  possession,  who  suffers  judg- 

*  Hunter  ment  by  default  ^,  such  judgment  is  not  sufficient  with- 

4Ca^pb.  455.  ^^  f?"^^  ^  poswssioa,  which  m  this  poBBessory  action  is 
^        '^    ^''^    Murtatit.    The  gioiwas  on  which  the  court  proceeded  mJbt&iT. 

Por^ (a Burr. €67.)  appear tewarmnt  this  observndoD;  butin 
th^couiMoftheai^inent  oiComperer.  Hkkt^yT.  RqK730,tbe 
coun  is  r^M)rt«d  to  have  said,  '^Thak  confe^aof  lesae,  astry, 
and  ouater^  will  not  enable  the  partj  to  recover  the  mesne  profits. 
The  plainti£Fmust  have  a  writ  of  possession,  and  then  the  entiy 
under  it  will  be  refecred  to  the  timt  of  tbe  title." 

out 
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I 

out  showing  that  the  landlord  had  notice  of  the  eject-       Ch.  X. 
ment.  ^^<^«  Prqfit$^ 

Where  an  entry  was  necessary  to  avoid  a  |uie,  the  I  '*" 

defendant  may,  by  proof  of  the  fine,  prevent  the  Hicksl^^T. 
plaintiff  from  recovering  any  profits  whi^h  accrued  ^P-  7^7* 
before  the  time  of  the  entry,  which  in  such  case  the 
plaintiff  should  be  prepared  to  prove. 

In  cases  where  the  plaintiff  does  not  en^r  into  evi- 
dence of  title,  the  defendant's  evidence  will  of  course 
be  confined  to  the  value  of  the  promts,  and  the  time 
of  his  possession ;  and  if  the  plain^tiff  claim  profits 
fqr  more  than*  six  years,  the  defendant  must  plead  the 
statute  of  limitations^  to  prevent  his  recovering  any  [  329  ] 
damages  for  the  profits  taken  previous  to  that  time. 
This  action  is  now  rendered  in  a  great  measure  un- 
necessary in  the  case  of  landlord  and  tenant,  by  the 
statute  1  Geo.  4,  c.  87,  referred  to,  antey  c.  9,  s.  3. 


■ 


CHAP.  XL 


OF  THE  EVIDBNCE  IN  ACTIONS  BT  AND  AGAINST 
HUSBAND  AND  WIFE,  OR  BY  A  HUSBAND, 
PABENT,   OR   MASTER. 

1 

SECTION  L 

Actions  by  and  against  Husband  and  Wife. 

IN  cases  where  the  husband  and  wife  are  joint   Cb.  XL  s.  i« 
plaintiff  Sy  the  marriage,  if  put  in  issue,  should  be      Action  hy 
proved  by  an  examined  copy  of  the  register,  or  by    ^""^  ^^ 
some  person  present  at  the  time ;  but  when  they  are  ' 

drfendanlsy  proof  that  they  cohabited  together  aa  hus- 
band and  wife  is  conclusive  uf>on  them ;  for  a:  man 
who  permits  a  woman  to  pass  in  the  world  as  his  Norwood  v. 
wife,  wJU  not  afterwards  be  permitted  to  say  Uiat  she  A^dTasy. 

is  not  so.  Vide  ante,  25. 

But 
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Part  II!  B^^  when  only  the  general  imie  is  pleaded,  whether 

Action  hy      in  assun^sity  case,  or  trespass,  there  is  no  necessity 
^*"w  *^    ^  prove  the  marriage.    If,  therefore,  husband  and 
..___1_   wife  sue  for  a  debt  due  to  the  wife  before  the  mar- 
riage, or  for  an  assault  committed  upon  her,  and  the 
defendant  plead  the  general  issue ;  the  plaintifis  will 
[  330  J      not  be  obliged  to  give  further  evidence  of  their  re- 
lationship to  each  other  than  is  sufficient  to  show 
Dickenson  &    that  the  woman  who  sues  as  the  wife  of  A.  is  the 
1  Stou  480.^'  person  with  whom  the  contract  was  made,  or  on  whom 

the  assault  was  committed ;  and  the  defendant  will 
not,  on  this  issue,  be  at  Uberty  to  dispute  the  mar- 
riage. 


SECTION  II. 

Actions  by  Husband  alone. 

Sect  a.  When  the  husbaiid  sues  alone  io  recover  damages, 

^^'^^  ^^'     in  consequence  of  the  defendant's  misconduct  to- 
wards his  wife,  he  must  stricUy  prove  the  marriage, 
although  only  the  general  issue  be  pleaded ;  for  the  plea 
Morris  v.         of  not  guilty,  in  ttiis  case,  puts  the  facts  of  the  mar- 
3057^'  ^     "'  nBge  in  issu6 ;  as,  without  that  fact,  the  defendant 

has  committed  no  injury  to  the  plaintiff  individually. 

In  actions  for  criminal  conversation^  therefore,  the 

plaintiff  must  prove  the  actual  marriage  and  identity 

of  himself  and  his  wife.    No  reputation,  nor  even  an 

admission  by  the  defendant  that  he  had  conunitted 

adultery  with  the  plaintiff's  wife,  will  be  sufficient  in 

Birt  9.  Barlow,  this  case.    But  when  the  marriage  is  proved  by  the 

Dou^.  103.      register,  the  parties  may  be  identified  by  any  other 

evidence  which  satisfies  the  jury ;  as  the  proof  of 
their  hands-writing  subscribed  to  the  register,  or  the 
circumstance  of  their  afterwards  giving  a  wedding- 
dinner. 
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dinner,  and  presiding  '«fct  it  as  the  persons  married ;  Oh.  XI.  s.'  a. 

and  this,  although  the  subscribing  witnesses  present  Actum  for 

at  the  marriage  are  living.    In  the  case  of  sectaries,  ""*' 


who  marry  contrary  to  the  usual  ceremonies  of  the      [  331  ] 
church,  a  marriage  according  to  their  rites  wiD  be 
suiBcient'.  'Woolstraiv. 

The  ground  of  the  action  being  the  loss  of  the  f^p^J^vye 
wife's  aflfection  and  society,  all  evidence  which  tends  Ganmr  v.  Lady 
to  show  that  they  lived  affectionately  together,  is  pJ^V"^* 
proper  to  'be  adduced  on  the  part  of  the  plaintiff,  yj. 
Even  letters  from  the  wife  to  her  husband  may  be 
admissible  under  some  circumstances,  as  where,  dur- 
ing his  absence,  she  writes  letters  of  affection  to  him, 
and  it  is  clearly  shown  that  such  letters  were  written  t^^^m^  ^^ 
before  the  defendant  became  acquainted  with  her*;  Cooke,  4£8p. 
but  unless  the  latter  fact  be  clearly  made  out,  the  ,  ^'  ^* 
letters  will  not  be  admitted'.  If  die  plaintiff  has  lost  9.  ColemaD, 
any  expectations  of  fortune  in  consequence  of  the  1 B.  &  A.  90. 
seduction  of  his  wife,  it  will  also  be  proper  evidence  *^**'  ^"^•' 

,      .  *■      *^  more  V.  Green- 

on  his  part^,  as  will,  in  many  cases,  the  rank  and  cir-  bank,  Bui. 

cumstances  of  the  defendant;  N..  P.  78. 

lie  defendant  will  be  permitted  to  show  in  miti- 
gation of  damages,   that  the  wife  was  a  woman  of  Vide  ante,  7. 
loose  conduct,  and  one  whose  society  was  but  of 
little  value.    So  if  the  husband  has  ill-treated  his 
vnk,  or  connected  himself  after  his  marriage  With  *  Wyndham ». 
other   women,    this   also  is  proper   matter  to  be  _  LS^*  •'u 
given  in  evidence  by  the  defendant,  and  generally  4£sp.Cas.  16; 
has  considerable  effect  in  reducing  the  damages,  and  Street «. 
Indeed,  the  circumstance  of  the  plaintiff's  connec-  Blandfoid 
tion  after  marriage  with  other  women,  was  holden  by  there  dted. 
Lord  Kemfon  in  two  cases  ^,  to  furnish  a  defence  to  ^^Si^^iwd 
the  action ;  but  Lord  AlvanUy,  in  a  subsequent  case  ^,  237.      ' 
held,  that  it  only  went  in  mitigation  of  damages.  '  Smith  v. 
So  the  defendant  may  prove  that  the  plaintiff  con-  nIpI'ot!^' 
sented  to  his  wife's  adultery  with  the  defendant  or  Hodges  v. 
other  men  ^  and  if  tlda  be  Batisfactorily  proved.  J^jJ;^. 

A  A  the  39. 
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Part  II. 

Action  for 
Crim,  Con, 


'-Weeden  v. 
Timbrel, 

5  T.  Rep.  357» 
*  Chambers 

V,  Caulfield, 

6  East,  244. 

Action  for 
harbomring 
Wife. 


PhUp  V. 
Sauire,  and 
Winsmore  v. 
Greeiibank, 
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the  action  will  (ail  altogether,  for  a  husband  who  has 
80  prostituted  his  wife,  will  not  be  permitted  to  sue 
as  a  plaintiff  in  a  court  of  justice*    It  should  here  be 
observed,  that  great  caution  is  necessary  in  the  in- 
troduction of  evidence  of  this  description,  for  unless 
most  clearly  and  satisfactorily  made  out^  it  will 
always  much  aggravate  instead  of  diminishing  the 
damages.    In  one  case,  where  the  husband  and  wife 
were  parted  by  articles  of  separation,  it  was  deter- 
mined, by  the  Court  of  King's  Bench,  that  this  cir- 
cumstance alone  was  a  bar  to  any  action  for  adul- 
tery, subsequently  committed ' ;  but,  in  a  very  lata 
case,  the  propriety  of  this  decision  was  much  doubted  \ 
The  action  for  harbouring  a  wife,,  who  has  eloped 
frotn  her  husband,  is  frequently  brought  again^tsome 
relative  of  the  wife,  to,  whom  is  not  imputed  any 
criminal  feeling  towards  her.    In  this  case  the  c<m- 
duct  of  the  husband  and  wife  towards  each  other 
will  form  the  principal,  but.  not  the  only  subject  of 
inquiry;  for  to  maintain  the  action,  it^must  be  shown 
that  the  defendant  obstinately  harboun^  her  when  he 
knows  that  she  ought  to  be  under  the  coercion:  of 
her  husband.    It  is  therefore  permitted  to  him,  for 
the  purpose  of  disproving  this  fact,  to  show  not  only 
actiml  ill-treatment  by  the  husband,  but  any  repre- 
sentation of.  the  wife  at  the  time  she  came  to  Us 
house  and  sought  his  protection.    A  representation 
made  by  her  at  a  subsequent  time  is  not  admissible* 


[  333  1 


SECTION  III. 


Actions  by  a  Parent  or  Master. 
Sect.  3.  A  PARENT  may  maintain  an  action  for  any  assault 

by1^^  or   ^P^^'  ^^  "y"^  ^^"^  ^  ^^^  ^^^^f  whilst  such  child 
Ma$i€r*       remains  part  of  his  family.    The  strict  ground  of  the 

action 
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action  18  the  loss :  of  tlie  service  which  the  child    Ch^  X][.  s.  3. 
might  hare  perfonned  for  the  parent;  and  though  it       -^^cAians 
has  been  holden^  that  it  is  not  necessaiy  to  show  that       Muter.  ^ 

in  teuot  the  child  was  aocnstomed  to  perform  any   ^ 

menial  office,  or  other  service  in  the  fiuoilyi  but  that  SeducHan. 
it  is  sufficient  if  he  ot  she  were  Uving  in  the  paroitf  s 
house,  and  under  his  protection ',  yet  it  mist  be  '  Jones  v. 
proved  that  the  child  did  so  reside^    llierefoire  a  p^^^  q^ 
parent,  whose  daughter  has  a  permanent  and  fixed  253. 
residence  in  anotiier  family^  cannot  maintain  any 
a^on  against  the  person  who  seduces  her,  thou^ 
she  be  under  age  *•    In  this  case,  however,  the  person  '  Dunn  9.  Pee), 
with  whom  she  resides  may  maintain  the  action  >•  5£as^45* 
When  the  daughter  resides  with  her  parent,  though  wilson.  * 
she  be  above  twenty-one  years  of  age,  he  may  main-  Peake's  Cat. 
tain  the  action^;  and  so  he  may  also  if  her  general  ^M^heLa? 
residence  be  at  his  house,  and  she  is  seduced  while  Rep.  4. 
on  a  visit  at  the  house  of  another  person  with  his  ^^  u  East! 
consent^.  a4. 

To  support  the  action,  the  gbi  herself  may  be  a  *^^  ^' 

•x_  J  i»    ^  •  X  AA     J     Chariton,  tor. 

Witness,  and  prove  any  facts  or  circumstances  attend-  Wilson,  j. 
ing  the  seduction,  except  such  as  would  support  cited  5  East, 
another  action  at  her  own  suit  for  a  breach  of  promise  ^anett  9. 
of  marriage  \    The  defendant  on  his  part  may,  as  in  Alcott,  3  T. 
the  case  of  adultery,  prove  the  loose  character  of  the  ff  P*  *^* 
girl,  or  the  misconduct  of  the  parent  himself  in  vo-  M'Adam, 
luntarily  permitting  an  illicit  connection  to  be  formed  5  ^t,  47. 
between  the  defendant  and  his  daughter,  which  latter  'iga^^f^i'J' 
fiu^t  will  destroy  the  tight  of  action  altogether  7.  7  ludaie  o. 

The  action  for  seducing  or  harbouring  an  appren-  Scoolt,  Peake's 
ttce  or  hired  servant,  materially  differs  from  those     ^'  ^^* 
for  adultery,  or  debauching  a  daughter'.  The  act  of  'Fores  v.  Wil- 
the  defendant,  in  these  latter  cases,  being  itoelf  iUe-  ^"^  ""^^  '"'P* 
gal,  no  ptoof  is  required  of  his  knowledge  of  the 
relationship  which  subsisted  between  the  plaintiiT 
and  the  person  seduced;  but  to  support  an  action 

A  A  2  for  . 
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Part  II.      for  enticing  or  harboiiriDg  an  apprentioe  or  hired 

Actions       servant,  it  moBt  be  proved  that  Uie  defendant  knew 

^M^"^    at  the  time  he  committed  the  injury  which  is  com- 

^_______  plained  of,  that  the  person  in  respect  of  whom  the 

Fawcetv.Bea-  action  ts  brought,  was  the  apprentice  or  servant  of 

▼res,  a  Lev.      the  plaintiff.    To  sustain  this  action  therefore,  the 

^  plaisrfiff  must,  in  the  first  place,  prove  the  contract 

between  himsdf  and  the  person  seduced,  and  then 

either  that  the  defendant,  knowing  of  such  cpntract^ 

enticed  him  from  the  plainttff^s  aervice,  or  else  that 

the  defendant  harboured  the  servant  after  regular 

notice  of  his  contract  with  the  plaintiff,  and  a  requi- 

.  sition  to  the  defendant  to  deliver  him  up,  or  not  to 

.harbour  him  any  longer. 


[  336]  CHAP.  XII. 

OF    THE    EVIDENCE    IN    CASES    OF    BANK- 
RUPTCY. 

SECTION    I. 

Tn  Actions  tfy  and  against  the  Assignees. 

Ch.  XII.  1. 1.  IF  assignees  of  a  bankrupt  bring  an  action  of 
Action  bjjcr  trover  for  the  goods  of  the  bankrupt,  or  assumpsit  on 
Xs^YKCff.         ^  promise  made  to  him  before  bis  bankruptcy,  or 

. on  an  imptied  promise  to  themselves  as  assignees 

&1.  N.  P.  37.  afterwards,   and   the   defendant  pleads  the  generd 

issue ;  the  plaintiffs  must  prove  not  only  property  in 

v.  Piumbe        ^^  goods  to  support  their  action  of  trover,  or  the  coo- 

Dougl.  ao5.      sideration  to  support  tlie  promise,  but  also  the  trading 

of 
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of  the  banlrapty  the  act  of  bankruptcy  (a),  the  petitioa*   Ch.  XII.  1. 1 . 


ing  creditor's  debt^  the  coipmissioh  and  asBignment.    -^(^4^^ 
The  commission  generally  describes  the  bankrupt  as     ILt^iMei. 

carrying  on  some  particular  trade,  but  this  does  not  *-«— 

bind  the  plieuntiff  to  prove  him  of  the  trade  so  de- 
scribed ;  for  if  the  commission  is  against  the  proper 
person,  the  plaintiff  may  prove  the  trading  in  any 
article,  though* not  described  in  the  commission'.  'IIalev.SiiiaU, 
The  petitioning  creditor's  debt  must  be  proved  by  ^S^.&B.as, 
the  same  kind  of  evidence  as  would  be  required  in 
an  action  against  the  bankrupt  himself;  if  it  is  by 
bond,  the  subscribing  witness  must  be  called*.    If  •Abbot 
the  petitioning  creditor  is  an  executor,  the  probate  ?^f7?"^ 
must  be  produced ;  or  if  he  is  himself  assignee  of 

(a)  To  show  quo  aumo  the  banltrupt  left  his  house,  his  deda^ 
nbOD  at  the  time  as  to  his  fear  of  an  arrest  may  be  proved :  but 
any  declaration  at  another  time,  when  no  act  is  done  by  him,  is 
not  evidence.  Ambrote  v.  C/endSim,  Cas.  temp.  Hardw.  267.  BaU- 
▼.  Bat%,  5  T.  Rep.  51a. 


Where  a  trader  having  drawn  a  bill  of  exchange,  afterwards 
and  before  it  became  due  said  it  would  not  be  paid,  such  declara- 
tion was  received  to  dispense  with  the  want  of  notice  of  the  subse- 
quent dishonour,  thou^  previous  to  mating  it  the  trader  had  com- 
mittad  an  act  of  bai»niptcy,  which,  was  afterwards  made  the 
groond  of  a  commission.    BrUt^  Au.  ifc  v.  LbmUj  13  East,  ai8» 

In  the  above  case  it  appears  that  the  Court  of  King's  Bench 
held  the  bankiupt's  declanuion,  after  the  act  of  bankruptcy,  to 
be  evidence  against  a  third  person  who  disputed  the  commission ; 
and  in  a  subsequent  case,  where  the  bankrupt  brought  an  action 
asnittst  his  assignees,  the  same  court  held  that  the  circumstance 
of  the  bankrupt  and  his  petitioning  creditor,  bavins  attended  be- 
fore the  commissioners  at  their  secmid  meeting,  and  Uiere  produced 
their  aooounts,  when  the  bankrupt  objected  to  part  of  the  demand, 
and  theoommissioners  ticked  off  such  items  as  he  allowed,  and  struck 
a  balance,  though  it  could  not  be  considered  as  an  award  or  adjur 
dication  by  the  commissbners,  either  as  arbitrators  appointed  bv 
the  parties,  or  in  their  official  character  of  commissioners,  was  still 
evidence  to  be  left  to  the  jury  of  an  admission  by  the  bankrupt.  Jarttt 
▼.  Letmard^  a  M.  &  S.  905.  But  the  Courtcf  Common  Pleas 
determined,  that  in  an  action  by  the  assignees  ag^unst  a  third  per- 
son, evei>  an  account  signed  by  the  bankrupt,  charging  himself 
with  a  balance  a  day  before  the  act  of  bankruptcy,  was  not  admis- 
aihle  to  prove  the  petitiomng  creditor's  debt,  without  positive 
proof  that  the  accounts  had  b^n  allowed  before  the  act  of  bank- 
rpptcy.     Hoare  v.  Cory^on,  4  Taunt.' 560. 

A  A  3  another 
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Put  II.      another  bankrupt,  who  was  the  creditor  of  the  bank^ 

Aetim  by  or    nipt  in  the  particular  case,  he  must  give  the  regular 

"S^^iees.     proof  of  the  trading  and  bankruptcy  of  both  theae 

r  persons'. 

>  Doe  dem.  The  regular  proof  of  the  assignment  will  be  its 

5f  iTaton  '       production,  and  proof  by  the  subscribing  witness  ; 

4  Taunt.  741.   and  if  a  former  assignee  has  been  remoTed  and  a 

new  one  appointed,  the  assignment  from  the  old 
assignee  to  the  new  one  must  be  proved  in  like 
manner ;  for  the  Lord  C^anceUor's  order  for  the  pur- 
pose is  not  sufficient  to  take  the  properly  out  of  the 
'Bleiam  old  assignee,  and  vest  it  in  the  new  one*.  But 
5W^     though  the  production  and  regular  proof  of  the 

assignment  is  in  general  required,  yet  where  the 
defendant  had  treated  with  the  plaintiff  as  the  as- 
signee, accounted  with  him  as  such,  and  paid  part  of 
the  debt,  that  fact  was  held  to  be  prima  facie  evi- 
dence of  the  assignment,  and  to  dispense  with  formal 
•Dickenson      evidence  to  prove  it'.    The  mode  of  proof  in  these 
Tb.&A.&77.  ^^^  ^^  rendered  much  more  easy  by  a  late  act  of 
« 49 Geo. 3,      parliament^,  by  which  it  is  enacted,  ^That  in  any 
c.  lai,  8. 10.     action  by  or  against  any  assignee  of  any  bankrupt, 

the  commission  of  bankrupt,  and  die  proceedings  of 
the  commissioners  under  die  same,  shall  be  evidence 
to  be  received  of  the  petitioning  creditof^s  debt,  and 
of  the  trading  and  bankruptcy  of  such  bankrupt,  un- 
less the  other  party  in  such  action  shall,  if  defendant, 
at  or  before  the  time  of  his  pleading  to  such  action, 
and  if  plaintiff,  before  issue  joined  in  such  action, 
give  notice  in  writing  to  such  assignee,  that  he  intends 
to  dispute  such  matters  or  any  of  them ;  and  where 
such  notice  shall  have  been  given,  if  such  assignee 
shall  at  the  trial  prove  the  matter  so  disputed,  or  the 
other  party  shall  at  the  trial  admit  the  same,  the 
judge  before  whom  the  cause  shall  be  tried,  shall,  if 
,  he  shall  see  fit,  grant  a  certificate  that  such  proof 
or  admission  was  made  upon  such  trial,  and  sucli^ 

assignee 
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assignee  shall  be  entitled  to  the  co8&,  to  be  taxed  by  Ch.  XII.  •.  i. 
the  proper  officer^  bccasioiled  by^such  notice;, and    Actif^lQ/uor 
sach  costs  shall,  in  case  the  assignee  shall  obtein  a  '  ^^^^^^ 


[336]' 


verdict^  be  added  to  his  costs ;  and  if  the  other  party 
shaft  ^obtain  a  verdict,  shall*  be  set  off  or  deducted 
from  the  eosts  which  such  other  party  would  other- 
wise be  entitled  to  receive  from  such  assignee/'    It 
18  to  be  observed,  that  the  act  of  parliament  bds    ' 
made  the  proceedings  under  the  commission  "' evi- 
dence to  be  received  **  of  the  facts  proved  before' 
the  commissioners,  but  has  not  said  that  they  shall 
be  conclusive.    It  has  therefore  been  held ',  tiiat  >  MUls  v.  Ben- 
though  a  party  who  has  not  given  notice  of  his  in-  nett,aM.&S. 
tention  to  dispute  the  facts  necessary  to  support  the 
commission,  cannot  call  on  the  other  side  to  give 
further  evidence  than  the  production  of  the  proceed- 
ings, yet.  that  he  is  not  precluded  from  giving  evi- 
dence on  his  part  to  contradict  the  fact  so  proved. 

The  act  of  parliament*  extends  not  only  to  those 
cases  in  which  the  assignees  are  themselves  parties 
as  plainti£B9  or  defendants,  but  also  to  those  where 
the  party  must  necessarily  deduce  his  title  under  the 
commission  * ;  bat  in  actions  between  third  persons,  t  svmonds 
when  the  validity  of  the  commission  comes  only  D.Knigiit, 
incidentally  into  question,  the  law  remains  the  same  ^  ^'*"*I*'*^- 
as  before  the  statute,  and  the  several  facts  necessary 
to  estabUsh  the  bankruptcy  must  be  proved  by  the 
ordinary  evidence  3.    A  person  who  has  proved  his  sDoedem. 
debt  under  the  commission,  is  not  thereby  precluded  Mawsoo 
froiti  disputing  the  petitioning  creditor's  debt,  or  4  Taunt.  741. 
calling  the  same  evidence  as  any  other  third  person^.  « RaDkin  v. 

The  modes  of  assigning  the  personal  and  real  ^^^^ 
property  of  the  bankrupt,  differ  not  only  in  form,  but 
materially  in  their  effects  on  those  different  species 
of  property.  In  the  former  the  commissioners  merely 
execute  the  deed,  and  that  by  relation  vests  all 
property  in  the  assignee  from  the  time  of  the  act  of 

A  A  4  bankruptcy. 
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bankruptcy.  But  the  freehold  property  of  the  bank- 
rupt can  be  transferred  only  by  bai^n  and  sale 
enrolled  in  one  of  the  king's  courts  of  record ;  and 
though  when  so  enrolled,  it  defeats  all  grants  made 
after  the  bankruptcy,  yet  it  vests  the  estate  in  the 
assignees  only  from  the  time  of  the  enrolment,  so 
that  a  demise  by  them  in  ejectment  must  be  laid 
after  that  time.  The  enrolment  being  thus  made  a 
part  of  the  title,  the  assignee  must  prove  that  as 
well  as  the  execution  of  the  deed  \  but  the  officer's 
endorsement,  or  an  examined  copy  of  it,  is  sufficient 
to  prove  not  only  the  fact  of  enrolment,  but  the  time 
it  was  made. 

But  in  cases  where  the  assignees  themselves  make 
a  contract  with  a  third  person,  and  have  occasion  to 
sue  upon  it,  it  seems  to  be  unnecessary  for  them  to 
name  themselves  assignees  in  the  declaration,  or  to 
give  evidence  to  prove  that  they  fill  that  relation. 


Sect.  2. 

Actum  hy 
Bankrvpt. 

Meroero. 
Wise,  3  Esp. 
Cas.  316. 


5  Geo.  9, 

c.  30,  s.  7. 


SECTION  II. 

In  Actions  by  and  against  the  Bankrupt. 

Where  a^person  has  been  found  a  bankrupt,  and 
brings  an  action  against  the  messenger  or  assignees 
for  the  goods  taken,  the  defendant  must  be  pre^ 
pared  with  evidence  to  prove  the  trading,  Slc.  aa  in 
the  other  case,  notwithstanding  the  bankrupt  has 
surrendered  to  his  commission,  and  passed  his  ex« 
amination. 

But  when  the  bankrupt  is  sued  for  any  debt  from 
which  he  is  discharged  by  his  certificate,  and  pleads 
such  discharge (c),  no  further  evidence, is  required 

on 

■ 

(c)  When  a  bankrapt  who  has  obtained  his  certificate  is  after- 
warcb  sued  for  any  debt  due  befbre  his  baDkruptcy,  the  statute 

gires 
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on  his  party  than  the  production  of  the  certificate   Cb.  XII.  •.  2. 
allowed  by  the  Lord  Chancellor;  and  the  creditor  Action  againtt 
may  avoid  it  by  showing  that  it  was  obtained  wn-      JJon^'^' 
fairly  and  by  .fraud,  or  else  that  there  has  been  a 
concealment  by  the  biMidcrupt  of  effects  to  the  value 
of  lo/.    As  to  what  shall  be  deemed  an  unfair  or 
fraudulent  bbtaining  of  a  certifica^,  it  has  been 
hoMen,  that  if  money  be  given  either  with  the  bank-      [  337  ] 
rupt*s  privity  or  without  to  any  one  creditor  to  in^ 
duce  him  to  sign  it ',  or  to  withdraw  a  petition  '  Robson 
which  he  has  presented  against  it  %  the  certificate  is  Doagi^^ag. 
void.     But  if  the  plaintiff  prove  an  omission  to  ao*  Holland  v, 
count  for  effects  amounting  to  10/.  the  bankrupt  may  &j|^^Qfi 
prove  that  it  was  not  wilful  or  fraudulent '.    ^  •  Suomer  «. 

,By  another  clause,  in  the  same  act  of  parliament,  p[^y>^  ^' 
it  is  enacted,  "  that  the  act  shall  not  give  any  prvoi-  ,  ^  thjart  c 
2^€,  benefit,  or  advantage,  to  any  bankrupt,  who  Blackwood, 
shall,  for  or  upon  marriage  of  any  of  his  children,  CuJ.B.L.384. 
have  given,  advanced,  or  paid^  above  die  value  of  5600.  II. 
lOo/.  unless  he  or  she  shall  prove  by  hisor  her  booh  ^-  dP-  s.  13. 
fairly  kept,  or  otiierwise  upon  his  or  her  oath,  or  (being 
a  Quaker)  affirmaium,  before  the  major  part  of  the 
commissioners  in  such  commission  named  and  au- 
thorized, that  he  or  she  had  at  the  time  thereof  over 

» 

ghres  a  general  foim  of  pleA  that  he  was  dj^chaq^ed  as  a  bankrupt 
and  that  the  cause  of  action  accrued  before  such  time  as  be  be- 
came bankrupt.  This  plea  concludes  to  the  country,  and  on 
tbi  ikmliter  bein(|  added,  all  the  speeud  matter  either.to  support 
or  defeat  the  certificate  may  be  gjiven  in  evidence  without  further 
Reading  on  either  side.  Map  v.  Price,  Dougl.  160.  Hughes  ▼. 
Mifrky,  1  Bam.  fie  Aid.  22*  It  was  for  some  time  doubted  ^^etber 
this  general  plea  was  given  to  the  defendant  in  cases  where  the 
certificate  was  not  completed  till  afler  the  commencement  of  the 
acdon,  (vide  Toexr  v.  Cjamefym,  6  East,  413);  but  it  is  .now  settled 
that  the  defendant  may  so  plead  if  the  cotificate  be  allowed  any 
time  before  plea  pleade<^  &ough  af^r  the  commencement  oif 
the  suit,  provided  be  were  a  bankrupt  before.  Harris  v.  Jama^ 
9  East,  8a. 

» 

(lO  This  case  is  menttoiiMl  in  Cp.  9.  L.  384;  but  no  ncitice  is 
there  taken  of  this  point 

and 
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Fart  II.  and  above  the  value  so  given^  &c.  remaining  in 
"^^aUTt^f"^  goods,  wares,  debts,  ready  money,  or,  other  estate, 
'^^*^'^'  real  or  personal,  sufficient  to  pay  and  satisfy  unto 
each  and  every  person  to  whom  he  or  she  was  any 
ways  indebted,  their  full  and  entire  debts ;  or  who 
hadi  or  shall  have  lost  in  any  one  day  the  sum  01 
value  of  5/.  or  in  the  w^ole  the  sum  or  value  of  100/. 
within  the  space  of  twelve  mondis  next  preceding 
[  33^  ]  his,  her  or'their  becoming  bankrupt,  in  playing  at  or 
with  cards,  tables,  dice,  tennis,  bowls,  biHiards, 
shovel«board ;  or  in  or  by  cock-fighting,  horse-races, 
dog-matches,  or  foot-races,  or  other  pastimes,  game, 
or  games  whatsoever;  or  in  or  by  having  a  share  or 
part  in  the  stakes,  wagers,  or  adventures ;  or  in  or  by 
betting  on  the  sides  or  hands  of  such  as  do  or  shaU 
play,  act,  ride,  or  run,  as  aforesaid ;  or  that  within 
one  year  before  he  or  she  became  bankrupt  shall 
have  lost  the  sum  of  100 2.  by  one  or  more  contracts 
for  the  purchase,  sale,  refusal,  or  delivery,  of  any 
stock  of  any  company  or  corporation  whatsoever,  or 
any  parts  or  shares  of  any  government  or  public 
funds  or  securities,  where  every  such  contract  was 
not  to  be  performed  within  one  week  from  the 
time  of  making  such  contract,  or  where  the  stock 
or  other  thing  so  bought  or  sold,  was  not  ac- 
tually transferred,  or  delivered,  in  pursuance  of  such 
contract.^' 

There  appears  to  be  a  remarkable  difference  in  the 
words  of  these  two  sections  in  the  same  act  of  par- 
liament ;  by  the  first,  it  is  expressly  enacted,  that  the 
certificate  shall  be  sufficient  evidence  for  the  de- 
fendant, and  a  verdict  shall  pass  for  him,  **  unksa 
the  plaintiff  can  prove  the  certificate  was  obtained 
yaftdrfy  and  by  fimd,  (Mr  unless  the  plaintiff  shaU 
make  appear  any  concealment,  &c/'  whereas  by  the 
other  section  it  is  only  piovided  thafc  notUng  in  the 

act  shall  extend,  or  give  or  grant  B,ny  privilege,  benefit, 

or 
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or  advantage^  to  a  bankrupt  falling  within  the  de-  Ch.XII.8.3. 
Bcription  cantained  in  it.  It  has  been  generally  Actum  agamtt 
supposed,  that  in  the  cases  mentioned  in  the  ifitii  ^' 

section,  the  certificate  is  void,  and  that  the  defen«*      [  33^  1 
dant  may  be  precluded  from  his  discharge  by  proving 
the  drcumstances  at  Mm  Prim.    Several  instances  videCo.B.L. 
have  occurred  where  the  nature  of  the  gaiabling  in  latt  ed.  464. 
which  the  bankrupt  has  been  engaged,  has  been  p^^l^' 
examined  into  in  a  court  of  law,  in  order  to  determine  iH.  Black.  29. 
whether  the  certificate  was  not  thereby  avoided ;  and  ^Jj!^^*" 
in  cases  within  that  section  verdicts  have  passed  for  4E8p.Cas.43. 
the  plaintiff.    But,  perhaps,  it  may  be  worth  consi- 
deration, whether  this  clause,  so  differently  worded 
as  it  is  from  the  other,  was  meant  to  extend  fiirther 
than  to  give  authority  to  the  Lord  Chancellor  and 
the  commissioners   to  refuse  the  allowapce  in  the 
cases  mentioned  in  it.  In  one  instance  mentioned  in 
that  section,  a  mode  of  inquiry  is  pointed  out,  quite 
contrary  to  the  rules  of  evidence  in  a  court  of  law ; 
if  the  bankrupt  has  given  more  than  100/.  to  either' 
of  his  children,  he  may  prove  by  his  books  fairly  kept, 
or  on  Ms  oath  or  cfffmnatwn  before  the  commissioners, 
that  he  then  had  sufficient  to  pay  all  his  creditors ; 
an  advantage  which  he  could  never  have  in  an  action 
against  himself;  and  it  should  seem,  that  if  the  legis- 
lature had  meant  that  the  misconduct  mentioned  in 
that  section  should  have  the  same  effect  as  a  con« 
cealmentto  the  value  of  10/.  they  would  have  in- 
cluded those  cases  in  the  same  section,  and  not  have' 
provided  for  them  by  a  different  clause  couched  in 
very  different  language  (e.) 

The 

(e)  This  poiiit  was  made  in  Hughes  v.  Morl^^  l  Bani.&  Aid.  29, 
where,  as  tar  as  concerns  the  provision  in  the  case  of  motley  lost 
at  play,  it  was  held  Uiat  this  clause  of  the  act  midit  1^  take^ 
advantage  of  on  the  usnal  replication  at  Mff  Prku.  As  to  the  po- 
vision  in  the  case  of  mote  than  too/,  g^vento  a  child  in  marnage, 
some  difficulty  seems  to  have  been  felt  by  the  judges ;  Abbott,  J, 

and 
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Fftrtll.  The  statute  34  Geo.  a,  c.  57,  s.  99'haft  made 

^citon  agam$t  another  provision  in  aid  of  the  7th  section  of  the 
^""^P**  former  act  of  parKament^  by  enacting,  that  where 
[  340  1  <^y  pereon  shdl'  swear  to  any  fictitious  debt,  and 
shall  sign  the  certificate  in  respect  thereof,  that  in 
such  case,  unless  thebankrupt  shall  before  such  time 
as  the  commissioners  shall  have  signed  the  certificate, 
by  writing  by  him  signed  and  delivered  to  one  or 
more  of  the  commissioners  or  assignees,  disclose  the 
fraud  and  object  to  the  reality  of  the  d^bt,  such 
certificate  shidl  be  mM  and  vM  to  all  inienis  and 
purpo9e$ ;  and  such  bankrupt  shall  not  in  such  case 
be  entitied  to  be  disch^trged  from  hi?  debts,  or  to 
have  or  receive  any  of  the  benefits  or  allowances  given 
by  the  former  act.  In  a  case  of  this  kind  the  plain- 
tiff must  be  prepared  to  prove  that  the  debt  was 
fraudulent,  and  the  bankrupt  must  show  that  he  gave 
Bateson  the  notice  required  by  the  act.    Lord  Kenyan  held 

4 £8pCius.43.  ^*  ^^^°  ^'^  petitioning  creditor's  debt  might  be 

impeached  at  Hid  Prius  for  the  purposes  of  this 
clause. 

Another  case,  in  which  the  effect  of  the  certificate 
may  be  partially  avoided  by  the  creditor,  is  where  a 
conunission  issues  against  a  person  who  has  been  a 
bankrupt,  or  compounded  with  his  creditors,  or  dis- 
charged as  an  insolvent  debtor,  and  has  not  paid,  or 
his  estate  is  not  in  a  condition  to  pay,  fifteen  shillings 
in  the  pound  under  the  second  commission.  In  this 
case  his  future  effects  continue  liable,  and  even  pei^ 
[  341  ]      ^^^  ^^^  ^^  signed  his  certificate  might,  before 

49  Geo.  3,        the  late  act  of  parliament,  have  maintained  actions 

and  Holrcfdf  J.  seem  to  have  thought  that  the  whole  of  this  inquiiyy 
viz.  the  ability  of  the  bankrupt  at  the  time  he  pive  the  roooej, 
coiild  not  be  eottted  into  at  iviii  Pruu,  but  that  at  was  comp^ent 
for  the  plaintiff  to  prove  the  fact  of  more  than  100/.  being  nven 
then,  and  that  the  defendant  mig^t  avoid  the  effect  of  that  evi&nce 
by  showing  the  amount  of  his  property  before  the  commissioners ; 
neither  of  the  judges  explain  how  the  verdict  is  to  be  taken  in  the 
mean  time. 

against 
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against  him ;  but  since  that  statntei  it  should  seem  Ch.  XII.  s.  a. 
that  the  mere  prbtring  a  debt  under  the  second  com-  ^^^j^^^ 
mission  IS  an  election  within  its  provision,  which  ^ 

deprives  the  creditor  of  his- remedy  by  action  in  the 
cases  excepted  by  the  statute  of  .5  Geo.  2.    It  is  Read  v. 
clearly  holden  that  it  does  so  in  cases  where  the  bank-  |^^f^^'  ^3, 
Tupt  having  been  in  ihat  situation,  or  compounded 
'with  his  creditors  before,  afterwards  paid  the  full 
amount  of  their  debts. 

If  the  plaintiff  produce  the  first  commission  and 
the  proceedings  under  it  (/),  and  prove  that  the  de- 
feiMlant  submitted  to  it,  that  will  be  sufficient  without 
ferther  evidence.  After  which  it  should  seem  that 
it  will  be  incumbent  on  die  defendant  to  prove  that 
his  estate  is  sufficient  to  pay  fifteen  shillings  in  the 
pound  under  the  second  commission.  But  it  is  Jel&o. 
clearly  setded  that  if  the  plaintiff  give  any  evidence  ^''&^  67 
to  show  a  probability  that  the  estate  witt  not  produce  ' 

that  sum,  he  may  maintain  his  action  at  any  time, 
and  is  not  obliged  to  wait  until  the  expiration  of  the 
time  allowed  for  making  the  dividend. 

•The  statute  in  this  case  giving  judgment  against 
the  ftitnre  effects  of  the  bankrupt  only,  there  seems 
to  be  some  difficulty  in  taking  such  judgment,  merely 
on  the  nndliier  being  found  for  the  plaintiff.  We 
have  before  seen  it  laid  down  as  a  general  rule,  that 
all  matter  which  is  to  avoid  the  certificate  may  be 

{f)  In  Bitte$on  v.  fioKftnAE,  cited  above,  the  Diaintiff,  in  order 
to  snow  that  the  defendant  had  concealea  to  tne  value  of  10 /• 
served  the  solicitor  under  the  oommission  with  a  mbptaia  duus 
tecum  to  produce  the  proceedings  under  the  commission.  But 
Lord  £efiyofi  is  reported  to  have  said,  that  he  was  not  only  not 
bound  toproduce  them^  but  that  it  would  be  criminal  in  bun  to 
do  it.  They  were  not  his  papers,  but  those  of  his  clients,  the 
asw^c^  of  the  bankrupt's  estate.  If  the  plaintiff  wanted  them 
be  snould  apply  to  the  Lord  Chancellor  to  have  them  enrolled, 
and  then  use  a  copy  as  evidence.  But  in  a  subsequent  case 
Lord  EUenhonmgh  said  that  he  considered  the  production  as  a 
public  duty.  Ranon  v.  Fletdiery  5  Esp.  90 ;  and  see  Corson  v. 
Vubou,  1  Holt,  239;  and  Ci^ien  v.  Tempiar,  a  Starkie,  960,  accord. 

given 
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Part  II.       given  in  evidence  on  such  a  replication,  and  auch, 
-^^j^g^'  I  believe,  has  been  the  practice  in  these  cases.    The 

only  case  that  I  am  aware  of,  in  which  an  attempt  was 
made  to  introduce  special  pleading,  failed,  becaose 
the  plaintiff  prayed  judgment  generally,  instead  of 
'^^'  against  the  future  effects  only^  but  the  court  also 
held  the  replication  to  be  bad,  because  it  concluded 
with  a  verification  when  the  plea  concluded  to  the 
country,  thereby  intimating  that  the  similiter  only 
should  have  been  replied. 

The  before«mentioned  cases  make  the  certificate 
void,  or  restrain  the  extent  of  its  operation  ab  initio, 
but  the  bankrupt  may  by  his  own  voluntary  net  also 
deprive  himself  of  the  benefit  of  it ;  and,  therefore, 
if  it  be  proved  that  he  promised  to  pay  the  debt  after 
he  had  obtained  his  certificate,  though  no  new  consi- 
deration is  shown,  such  promise  will  bind  him,  and 
may  be  given  in  evidence  on  a  count  founded  on  the 
*  Williams  D.     original  coni^ideration*.    But  in  a  case^  where  the 
N^  r'^!^*  *  promise  was  conditional  to  pay  when  he  should  be 
'VideBesford  ^^I^y  i^  was  ruled  by  ChnUd  and  Heaihf  Justices, 
«'•  Saunder^     contrary  to  the  opinion  of  Lord  Loughboraugk,  C.  J. 

that  evidence  must  be  giten  of  his  ability,  diou^ 
probably  his  generied  appearance  and  credit  would  be 
deemed  sufficient  to  ^tablish  this  feet. 

As  to  the  persons  who  aire  competent  to  give 
evidence  in  cases  of  this  nature,  vide  ante.  Part  !• 
p.  163. 
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SECTION  1. 

In  Actions  by  an  Executor  or  Administrator. 

WHEN  an  action  is  brought  by  an  executor  or  Ch.  XIII.  s.i. 
administrator  on  a  cause  of  action  arising  in  the  Action^  Et- 
life-time  of  the  deceased,  and  the  defendant  pleads 
only  the  general  issue  thereto,  it  is  sufficient  for  the 
plaintiff  to  piOTe  the  same  facts  as  must  have  been 
adduced  in  evidence  by  the  testator  or  intestate,  had 
the  action  been  brought  by  him.    The  plaintiff  need 
not  oh  this  issue  produce  the  probate  or  letters  of 
administration  to  Ae  jury^,  nor  will  the  defendant  be  >  Mearsfield  v. 
permitted  to  show  that  they  do  not  in  fact  exist,  or  5?^^'g  ^' 
that  they  are  void  for  want  of  a  proper  stamp  *.    To  ,  ,J|   ' 
entitle  himself  to  do  this,  H  is  necessary  for  the  Protheroe/ 
defendant  to  traverse  their  existence  by  the  plea  of  ^M.  &S.553. 
netmques  executor,  or  ne  unques  admnittraior,  and  then 
the  very  production  of  the  probate  or  letters  of 
administration  is  sufficient  evidence  on  the  part  of 
the  plaintiff;  and  they  can  only  be  avoided  by  the 
defendant  for  the  causes  which  have  been  already 

stated'.  »Videante,8o. 

t 

But  when  the  plaintiff  sues  for  a  wrong  done  to  Mearsfield 
himself  after  his  testator's  or  intestate's  death,  as  in  ^\  ^^"^^y 

'  Ubl  8Up. 

trover  for  goods  converted  after  that  time ;  or  eject- 
ment for  lands  in  which  the  deceased  had  a  term ; 
the  plaintiff  must  (unless  he  has  himself  had  such  an 
actual  possession  as  is  prima  fade  evidence  of  title) 
not  only  give  evidence  of  the  title  of  the  deceased, 
but  also  produce  the  probate  or  letters  of  adminis-  Vide  post,  396, 

tration,  n«te(w). 
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tration.  or  the  book  of  the  Ecdesiastical  Court 
wherein  they  are  entered ;  for  without  this  evidence 
he  does  not  show  that  he  is  entitled  to  the  thing  in 
dispute.  The  general  issue  in  this  case  puts  in  issue 
every  fact  necessary  to  constitute  the  plaintiff's  title ; 
and  if  on  production  the  letters  of  administration 
appear  to  be  void  for  want  of  a  sufficient  stamp,  or 
on  account  of  their  being  bona  natabilia^  the  defendant 
will  succeed  on  that  plea '. 

If  the  defendant  plead  the  Statute  of  limitations, 
and  he  has  in  fact  acknowledged  the  debt  within  six 
years,  but  after  the  death  of  the  testator,  the  plaintiff 
cannot  give  this  in  evidence,  unless  the  declaration 
contain  counts  on  a  promise  to  himself. 


SECTION   11. 


Sect.  a. 
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In  Actions  against  an  Executor,  t^c. 

The  general  issue  in  this  case  also  merely  disputes 
the  ctiuse  of  action  agunst  the  deceased,  and  not 
the  character  or  liability  of  the  defendant.  If,  there- 
fore, the  defendant  contend  that  he  is  not  chaigeable 
as  executor,  or  that  he  has  fully  administered  the 
goods  of  the  testator,  he  must  plead  ne  ungues  executor^ 
or  plene  administravit. 

On  the  first  of  these  pleas  the  plaintiff  must  prove 
either  that  the  defendant  has  been  appointed  executor 
and  proved  the  will,  or  else  that  he  has  made  himself 
liable,  as  such  by  intermeddling  with  the  goods  'of  the 
deceased.  To  prove  the  first  fact,  an  examined  copy 
of  the  entry  in  the  proper  book  of  the  Ecclesiastical 
Court^of  probate  having  been  granted  to  him',  is 
sufficient  without  any  notice  to  him  to  produce  the 

probate. 


EXECUTOR    OR    ADMINISTRATOR.  ^gg 

probate  fa^.    But  the  more  usual  evidence  on  this  Ch.  XIII.  t.2. 
issue  is  the  circumstance  of  the  defendant's  inter-     ^e  tmqua 

meddling  with  the  goods;  and  any  intermeddling  ;_ 

by  a  stranger,  however  ^slight,  makes  him  executor  Vide  a  T.  Rep. 
de  son  tort,  or,  in  other  words,  is  evidence  against  W*  597* 
him  that  he  sustains  the  character  of  executor,  and      t  346  J 
estops  him  from  saying  to  the  contrary.    Thus,  if 
a  man  take  a  fraudulent  bill  of  sale  of  the  goods  of 
his  debtor,  and  having  suffered  him  to  continue  in 
possession,  after  his  death  possess  himself  of  the 
goods  ' ;  or  i(  A.  desire  B,  to  sell  the  goods  of  the  i  Edwaidsv. 
deceased,  who  does  so  and  pays  A.  the  money,  both  Harbin, 
the  creditor  and  A,  in  these  cases  make  themselves  ^    '    ®P*  ™' 
executors  de  son  tort,  and  may  be  sued  generally  as  Pne^ 
executors  by  the  creditors  of  the  deceased '.  2  T.  Rep.  97. 

Supposing,  therefore,  the  defendant  properly  sued  p^^  ^ 
as  executor,  the  plaintiff  on  proving  his  debt  will  be  nmutraoit. 
entitled  to  recover,  unless  the  defendant  has  pleaded 
plaie  administravit.  This  plea  is  either  general,  or 
special  as  to  all  the  effects  except  goods  to  a  certain 
amount,  which  are  chargeable  with  debts  of  a  higher 
nature,  contracted  by  the  testator  in  his  lifetime,  or 
with  judgments  recovered  by  other  creditors  against 
the  defendant  as  his  executor. 

In  the  first  of  these  cases,  viz.  the  general  plea  of 
plene  administravit,  the  plaintiff  may  either  reply  that 
the  defendant  had  goods  at  the  time  of  exhibiting  the 
bill,  or  state  the  day  when  the  writ  was  actually  sued 
out,  and  served  on  the  defendant,  and  that  the 
defendant  had  goods  unadministered  at  that  day. 

(a)  In  Eiden  ▼.  Keddel,  8  East,  187,  it  was  determined,  that 
even  Jbr  the  party  claiming  under  the  letters  of  administration, 
the  oridnal  books  of  acts  directing  letters  of  administratian  to  be  - 
granted  with  the  surrogpite's  fiat  for  the  same,  was  sufficient 
evidence  of  title  without  producing  the  letters  of  administration ; 
and  in  Gorton  v.Dyton,  1  B.  &  B.  ai9,  the  court  of  C.  P.  held, 
that  the  production  of  the  original  will  (by  an  officer  from  the 
Spiritual  Court),  on  which  there  was  an  endorsement  of  probate 
having  been  granted  to  the  defendant,  was  evidence  against  him 
of  the  contents  of  tl^  will.  ^ 

B  B  Th^ 


370 

4 

.Part  11. 
Plam 

OttfHltttSif  tfOM  • 

[346] 


Corbet's  Case, 
1  Leon.  312. 


'  Headsley  v. 

Russely 

la  East,  232. 

'Pearson  9. 
Henry, 
5  T.  R.  6. 

'  Cleverley 
o.  Brett, 
there  dted. 


*  Smith  V. 
Davis, 
B.N.  P.  140. 

[  347  ] 


ACTIONS    AGAINST 

The  only  difierence  in  the  efTect  of  these  two  repli* 
cations  is,  that  on  the  first  the  plaintiff  must  prove 
that  the  defendant  had  goods  unadministered  at  the 
day  whereon  the  action  appears  by  the  record  to  hare 
been  commenced,  and  must  allow  all  payments  of 
equal  degree  with  his  own  debt  made  previous  to  that 
day :  whereas  1)y  the  other  he  entitles  himself  to 
charge  the  defendant  with  all  goods  which  the  de- 
fendant had  when  the  writ  was  served. 

In  either  case  the  onus  lies  on  the  plaintiff,  who 
must  prove  that  the  defendant  had  assets  at  the  time 
alleged. '  To  make  out  this  fact  he  must  show  that 
the  defendant  possessed  himself  of  goods  or  received 
monies  belonging  to  the  testator,  or  that  he  might 
have  so  done  without  gross  negligence  on  his  part ; 
barely  proving  an  admission  by  the  defendant  that 
thet  debt  was  a  just  one,  and  should  be  paid  as  soon 
as  he  could  %  or  a  submission  of  the  amount  of  the 
debt  to  arbitration  %  or  the  payment  of  interest  on  a 
bond  ^,  will  not  be  sufficient  to  charge  him  with  assets- 
In  many  cases  it  becomes  necessary  for  the  plaintiff 
to  cite  the  defendant  in  the  Ecclesiastical  Court  to 
exhibit  an  inventory,  or  tq  file  a  bill  in  equity  against 
•him  for  a  discovery,  before  he  can  proceed  to  trial 
on  this  issue  \  and  the  inventory  so  es^hibited,  or  the 
answer  put  in  to  the  plaintiff's  bill,  will  be  prima 
facie  evidence  against  the  defendant  to  the  amount 
of  all  goods  or  debts  mentioned  in  it,  and  put  it  on 
him  to  show  that  the  latter  were  desperate ^f 6^.  We 

have 

(6)  It  hsedd  in  SheUh/'i  Ca8«,  Salk.  sg^,  that  all  ^p€r«l0  debia 
mentioned  in  the  inventory  shall  be  counted  assets,  uniwi  n 
dentand  tmd  rejvtol  be  proved.  This  expression  I  oonoei?«  nmat 
mean,  th^t  the  executor  has  really  attempted  band'fik  to  oblaip 
payment,  mid  not  made  a  mere  formal  det^and  on  tha  debtor ;  Cat 
in  Wentw.  Off.  Ex.  160,  it  is  said,  that  ^*  if  the  execute  be  of 
secret  absent  to  the  embezselement  of  goods,  nrheteof  even  |be 
forbearance  to  sue  for  the  recovery  of  them,  or  the  value  in  da- 
mage, if  it  be  known  where  they  or  the  embezzlers  be,  is  a  shrewd 
evidence  or  proof;  then  shall  the  executor  be  adjudged  an  haver 

of 
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hare  before  seen  the  method  of  proving  an  answer,  ch,  :^m.  s.  2. 
To  establish  an  infentory  the  defendant's  signature        J^lene 
to  it  should  be  proved;  and  if  the  goods  mentioned    ««"»»'««». 
in  it  are  jondervalued,  the  plaintiff  may  give  evidence       " 
of  that  fact',  or,  I  conceive,  the  &ct  of  the  defendant  > Wilboma  v. 
having  other  goods  not  mentioned  in  it.  BuTn  P^uo 

As  to  what  effects  shall  be  deemed  assets,  it  has 
been  holden,  that  for  a  lease  ^  which  the  defendant  *  Ibid, 
has  not  sold,  he  shall  be  charged  to  tix^  extent  of 
its  value ;  and  if  the  defendant  has  actually  made 
money  of  a  thing  which  came  to  him  from  the 
testator,  though  it  was  lyiite  uncertain  whether  any 
value  could  be  attached  to  it  or  not,  he  shall  be 
chai^eafale  to  the  creditor  to  the  amount  of  the 
money  so  made:  as  where  an  executor  sold  the 
goodwill  of  the  deceased's  trade.  Lord  Kenyan  held 
it  to  be  assets  in  lus  hands^  w^T**  ^'   * 

The  defendant  being  tiius  charged  with  assets,  CM.74. 
jnust  prove,  that  before  the  day  mentioned  in  the 
veplication,  he  had  applied  them  in  satisfaction  6f 
the  testator's  debts  of  equal  degree  with  that  of  the 
plaintiff.    In  general,  no  debt  of  a  degree  inferior 
to  it  will  be  allowed  as  an  administration  of  the      [  348  ] 
effects,  unless  paid  before  notice  of  the  plaintiff's 
debt ;  and  vriiese  a  judgment  recovered  on  a  simple 
contract  (debt  is  pleaded  to  an  actioii  on  a  bond,  it 
must  be  slated  Jto  have  been  recovered  before  th^ 
defendant  had  ngtice  of  the  bond  \  But  the  case  6f  a  *  Sftwyar  v. 
.  judgment  recovered  against  the  testator,  which  is  no*  ^"lup  690. 
..docketted,  is  an  exception  to  this  general  rule,  the 
atat.  4  &  5  W.  &  M*  c.  do,  having  required  that 
stepvto  make  the  judgment  of  more  weight  than  a 
simple  contract  debt  against.an  exequtor  or  admi- 
nistrator: ;in  this  case,  thAvefoje,  the  plaintiff  should 

of  tbem,  and  10  stand  chained  as  having  them,  for  jpro  potieuore 
hdhetUTy  qm  dolo  desiU  potMereJ*  See  also  Lnnon  v.  Vcpebrndy 
^Bio.  C.Cas.156. 
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be  prepared  to  prove  the  docket '.  The  defendant,-  oil 
the  general  plea  otplene  adminisiravit,  is  zi&oen^tied 
to  deduct  from  the  assets  such  money  as  he  has  paid 
for  the  probate  or  letters  of  administration,  and  for 
the  expences  of  the  funeral :  the  latter  expence,  in 
the  case  of  an  insolvent  estate,  used  generally  to  , 
be  estimated  at  5  /. ;  for  in  strictness  nothing  is  allow- 
able but  the  coffin,  ringing,  die  parson,  clerk,  tod 
bearers  fees*. 

To  show  that  the  estate  has  been  properly  ap- 
plied, the  defendant  must  not  only  prove  payment 
of  sums  of  money  to  third  persons,  but  n^ust  also 
prove  that  the  persons  to  whom  such  payments 
were  made  were  creditors  of  the  deceased.  In 
actions  on  simple  contract  this  may  be  proved  by 
the  creditor  himself,  who  having  no  further  interest 
after  payment  of  die  money,  is. a  good  witness; 
and  this  whether  his  debt  were  by  simple  contract 
or  specialty  ^  But  when  the  payment  of  a  bond  debt 
is  set  up  in  answer  to  an  action  also  on  a  bond,  the 
defendant  must,  I  conceive,  call  the  subscribing  wit- 
ness to  prove  the  execution  of  the  instrument,  other- 
wise there  is  no  legal  proof  that  the  debt  paid  was  of 
equal  degree  with  that  sued  for.  In  this  case  of  a 
bond,  if  it  appear  that  £he  defendant  had  assets  in  his 
hands  to  have  paid  it,  and  that  he  neglected  to  do  so, 
he  will  not  be  allowed  the  interest  incurred  by  hia 
own  laches*. 

The  defendant  may  also  prove  on  this  plea,  that, 
being  but  an  administrator  during  a  limited  time,  as 
durante  minofi  tUate  of  an  infant  executor  (to  show 
which  the  letters  of  administration  sfaiuld  be  pro- 
duced) he  had  at  the  expiration  of  the  time,  add 
before  the  commencement  of  the  plaintiff's  action, 
delivered  over  the  assets  remaining  in  his  hands  to 
the  executor  ^ ;  and  an  executor  de  son  tort  may  in  like 
manner  prove  that  he  had  delivered  them^  to  the 

rightful 
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ngfatfal  administrator  before  the  action  was  com"'  Ch.  XIU,  s.  2. 
meaced.    But  where  there  are  two  executors,  and        ^^ 
one  receives  a  sum  of  money  due  to  the  testator,  and  ' 

pays  it  over  to  his  co-executor  for  the  express  purpose    . 
of  paying  the  piaintifTs  debts,  he  cannot  avail  him- 
self of  the  payment,  but  is  personally  liable,  in  case 
his' co-executor  misapplies  the  money*.  Lasdy,if  the  'Crosse  v. 
defendant  himself  were  lawful  executor  or  administnu-  J'^^  ^5, 
tor,  he  may  prove  a  debt  due  to  himself  from  the  de« 
ceased,  andif  it  be  of  a  degree  equal  to  that  of  the  plain- 
tiff's, retain  to  the  amount;  but  an  executor  die  son  tort 
is  not  permitted  so  to  retain.  It  has  been  said  that  to 
prevent  a  retainer,  the  plaintiff  ought  to  show  him  to 
be  executor  de  son  tort  by  proof  of  the  will,  and  that 
other  persons  are  executors  * :  but  it  should  rather  *  Vide  Bui.  N. 
seem  Uiat  the  onus  in  this  case  ought  to  lie  on  the  ^'  ^43- 
defendcmt  to  «How  himself  the  legal  representative  of 
the  deceased,  than  on  the  plaintiff  to  show  the  con- 
trary; for  the  plaintiff  knows  nothii^  more  of  his 
title  than  finding  him  in  possession  of  the  effects. 
Besides,  in  most  cases  where  a  person  is  sued  as 
executor  deson  tort  no  will  whatever  has  been  made,      [  350  ] 
and  in  cases  where  the  defendant  pleads  the  retainer 
specially,  it  is  always  usual  for  him  to  state  the  letters 
of  administration,  or  probaite,  and  make  profert  of 
them. 

On  the  plea  of  judgments  against  the.  testator,  or  On  tk$  Piea 
specialty  debts  outstanding,  and  plene  administravit  j^^^ 
prater,  the  plaintiff  may,  in  the  case  of  the  judgment,  ffond^. 
•either  traverse  its  existence,  or  reply  that.it  was  not 
^uly  docketted ;  in  which  case^  as  we  have  before 
seen,  it  has  only  the  effect  of  a  simple  contract  debt  ^  '  Steele  v. 
-The  bonds  he  likewise  may  deny ;  or  he  may  in  either  p^qI/ 
«ase  reply,  that  there  are  sufficient  assets  to  satisfy 
-them,  and  also  to  pay  his  debt ;  or  that  the  bonds  are 
^conditioned  for  the  payment  of  a  less  sum,  which  the 
<)reditor  is  wilhng  to  take,  but  that  the  defendant 
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keeps  them  on  foot  by  fraud  to  cover  the  assets,  and 
that  he  had  sufficient  to  satisfy  the  plaintiff's  debt 
after  payment  of  what  was  due. 

If  the  judgment  is  denied  by  the  replication,  it  of 
course  forms  an  issue  of  nti/  tiel  record  for  the  court. 
If  the  bonds  are  so  denied,  the  defendant  must  prove 
them  by  tiie  subscribing  witness,  and  if  the  de- 
fendant has  pleaded  several,  and  fail  in  the  proof  oi 
any  one,  the  whole  plea  is  bad '. 

On  the  second  kind  of  replication,  vi^.  the  suffi- 
ciency of  the  assets,  the  evidence  Will  be  the  same 
as  on  the  general  jdea  o(  pkne  administravit  r  But 
then,  if  the  day  of  payment  were  passed,  and  the 
bond  forfeited  at  the  testator's  death,  the  plaintiff 
must  prove  assets  over  and  above  sufficient  to  satisfy 
the  full  amount  of  the  penalty,  even  though  the  con- 
ditions are  set  out  in  the  plea*.  In  this  case,  there- 
fore, it  is  always  advisable  for  the  plaintiff  to  reply 
per  fraudem,  and  very  little  matter  is  sufficient  to 
prove  the  first  part  of  this  repUcation.  The  circum* 
stance  of  the  creditor  being  willing  to  take  a  less 
sum,  and  the  defendant  having  assets  to  pay  it,  is 
sufficient' ;  and  flien,  whether  there  were  more  assets 
thw  were  vranting  to  satisfy  the  debts  really  due> 
becomes  the  true  question  in  the  cause;  as  to  which 
it  is  needless  to  repeat  what  has  been  before  said  ay 
to  ibe  other  re|>licatio&. 

When  die  defendant  pleads  judgments  recovered 
against  himself,  the  plaintiff  ipay  xnake  similar  repli- 
cations.  If  the  existence  of  the  judgment  be  denied, 
it  will  be  by  a  replication  of  md  tiel  record,  and  of 
course  the  trial  will  be  by  the  court,  and  ii6t  by  the 
jury.  But  if  the  plaintiff  admit  the  fact  of  the  judg- 
ment, and  state  that  it  was  recovered  by  fraud,  and 
that  no  debt  Ivhatever  was  due^  it  will  then  be  in* 
cumbent  on  the  defendant  to  prove  to  a  jvacf  ti^ 
coQJGilderation  of  the  judgments    When  aotnal  twd 

is 
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18  charged  by  the  replication^  and  not  merely  the  Ch.  XIII.  s.  a. 
circumstance  of  the  penalty  being  stated  as  the  debt,     Action  tug" 
the  plaintiff  does  not  reply  to  that  part  of  the  plea     jSeva!^. 

which  says  that  the  defendant  h^is  no  assets  ultra  ^.      .^ 

There  is  another  action  against  an  executor  or  ad-  *  Vide  i  Stra. 
ministrator,  which  requires  a  separate  consideration ;  ^^^' 
viz.  that  sfuggesting  a  devastavit.  This  action  can 
only  be  maintained  after  a  judgment  recovered  against 
the  defendant  de  bonis  test(Uoris;  and  as  it  charges 
him  with  wasting  the  goods,  or  applying  them  to  his 
own  use,  it  is  brought  in  the  debet  and  4^inei,  and 
the  judgment  is  de  bonis  propriis. 

The  plaintiff  having  before  obtained  a  judgment     [  350  ] 
for  his  debt  de  bonis  testatoris,  the  defendant  is  not 
permitted  in  this  action  to  say  that  he  has  duly  ad- 
ministered such  goods  * ;  and  therefore  the  only  point  « Erwing  v. 
in  dilute  on  the  plea  of  nil  debet  is  the  juidgmeilt  5®***^^  '^' 
and  the  devastavit. 

The  only  evidence,  therefore,  which  is  necessary 
on  the  part  of  the  plaintiff,  is  an  examined  copy  of 
the  judgment  and  of  the  writ  of  fieri  facias  de  bonis 
testatoris,  with  the  sheriff's  return  of  a  devastavit  or 
nulla  bona  thereon );  for  even  should  the  defendant  *Skeltonv. 
have  goods  of  the  testator,  and  not  point  them  out  ^SJ^!"^^ 
to  the  sheriff  when  he  goes  to  levy  on  the  writ,  the  * 

very  concealment  is  sufficienit  evidence  that  he  has 
embezzled  or  wasted  them  ^.  *  Erwing  v. 

But  though  this  evidence  is  suflicient  on  the  part  R^p,^?  ^' 
of  the  plaintifl^  it  is  not  conclusive  against  the  de- 
fendant ;  for,  notwithstanding  the  sheriff^s  return  of 
at  devastavit,  he  may  stiH  show  that  in  point  of  feet 
he  has  not  wasted  the  property  of  the  testator,  but 
that  it  still  remains  liable  to  the  execution  of  the , 
plaintiff;  as  irwhen  the  Bheriff  came  to  levy  under 
the  writ,  he  showed  goods  of  the  testator  which  re- 
mained in  his  hands  undisposed  of,  but  Ae  sheriff 
refused  to  levy,  or  the  Kke  * .  » Ihid. 
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[  363  ]  CHAP.  XIV. 

OF    THE    EVIDENCE    IK    ACTIONS    BT    AND 
AGAINST    HEIRS    AND    DEVISEES. 

Ch.  XIV.         HEIRS  or  devisees  may  be  plaintifis  upon  the 

^^j^i?"*^  covenant  made  by  their  ancestor  or  devisor;  or  may 

and  Devueet.   be  sued  upon  his  bond^  8lc. ;  and  they  have  frequently 

*——»-'—-  occasion  to  be  parties  in  actions  of  trespass,    re- 

plevin^  and  ejectment,  when  their  right  to  the  land 

itself  comes  in  question. 

In  actions  of  covenant,  debt,  trespass,  and  re- 
plevin, the  pleadings  necessarily  point  out  the  fact 
to  be  proved;  but,  in  the  action  of  ejectment,  every 
thing  necessary  to  make  out  the  title  of  the  parties 
must  be  given  in  evidence. 


SECTION  I. 
Of  Proof  of  Title  by  an  Heir. 

m 

Sect  I.  T^is  action,  therefore,  requiring  the  most  evi- 

Procfhy  Heir,  dence,  we  will  suppose  the  case  of  a  person  bringing 
'■""^""^■^  an  ejectment  as  heir-at-law  to  his  first  cousin,  ex  parte 
patema^  who  died  seised  of  an  estate;  the  father  of 
the  claimant  having  early  in  life  offended  his  family, 
and  being  discarded  from  it,  and  therefore  the  lessor 
of  the  plaintiff  put  to  the  most  strict  proof  of  his 
pedigree. 

The  first  fiict  necessary  to  be  shown  on  such  an 
occasion  is,  that  the  person  from  whom  he  claims 
was  seised  of  the  estate.    Of  which  fact  the  actual 

possession 
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possession  of  it,  or  receipt  of  rent  from  the  person  Ch.XIV. ».  i. 
in  possession,  is  pnnwiyjicie  evidence  *(a);  but  if  there  Proof  by  Heir. 
also  be  evidence  of  possession  in  another,  to  rebut  ,  «^jj  p  i^ 
this  presumption,  the  party  should  go  further;  for 
where  it  was  proved  that  A.  was  in  possession  of 
land  during  his  lifetime,  and  that  after  his  death  his 
daughter  continued  in  possession  forty  years,  while 
a  son  and  heir  lived  near  and  knew  the  fact,  such  sub- 
sequent possession,  contrary  to  the  course  of  descent, 
was  held  to  raise  a  stronger  presumption  that  the 
father  had  only  an  estate  for  life,  than  his  possession 
did  of  a  fee,  and  this  even  in  a  writ  of  right^.    The  *  Jayne  v. 
lessor  of  the  plaintiff  should  next    show  that  his  P^ifiTaunt. 
father  and  uncle  were  descended  from  the  same  com- 
m6n  ancestors,  (his  grandfather  and  grandmother), 
which  fact  may  be  proved  by  the  register  of  their 
marriage,  and  that  of  the  baptism  of  their  children. 

Where  families  have  been  long  settled  in  the  same 
place,  and  marriages  have  been  celebrated  with  the 
consent  of  relations,  this  evidence  will  be  easily,  ob- 
tained ;  but,  in  the  case  of  clandestine  marriages, 
or  those  of  families  which  have  lately  risen  from 
obscurity,  it  may  be  difficult  to  prove  the  actual 
celebration  of  a  marriage  at  any  distant  period; 
therefore  the  general  reputation  of  the  family,  that 
A»  married  B,  or  proof  that  they  always  passed  as 

{a)  I  have,  in  the  text,  put  the  case  of  a  cousin  ex  parte  patema. 
If  he  claim  as  heir,  ex  parte  maUmOy  it  will  be  necessary  for  him  to 
prore,  in  addition  to  what  is  required  in  the  other  case,  that  the 
mother  of  the  person  from  whom  he  claims  was  seised  of  the 
land,  and  that  it  descended  to  the  person  last  seised  from  her; 
for,  until  the  contrary  is  shown,  the  law  always  presumes  that  it 
descended  from  some  remote  unknown  ancestor,  and  as  it  is 
more  probable  that  it  should  come  from  the  father  than  from  the 
mother,  does  not  sufTpr  any  of  her  blood  to  inherit  till  the  other 
stodt  is  entirely  extinct,  a  case  which  can  very  seldom  happen; 
this  is  the  law  applicable  to  every  case  where  a  man  is  in  fact  the 
first  purchaser  of  lands,  which  he  is  presumed  to  hM.  as  a  feud  of 
indennite  antiquity ;  but,  in  cases  where  the  land  did  in  &ct  de- 
scend from  the  father,  the  collateral  heirs  of  the  mother  can  never 
inherit. 

man 
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Part  n.  nuua  and  wife,  will  be  sufficient^  though  no  register 
Vrorfh  ^^'  can  be  found,  nor  any  person  is  living  who  was  pre- 
-  0ent  at  the  marriage  '•    The  birth  of  children  may 

iZ  &L*"^      also  be  proved  l^  the  entry  of  their  names  in  the 

family  bible,  8cc.  and  where  families  have  occasion 
to  move  from  place  to  place,  especially  in  great  cities, 
it  is  very  desirable  that  some  such  private  register 
should  be  preserved,  not  only  to  be  used  as  evidence 
itself,  but  also  to  refer  to  that  which  is  more  au- 
thentic. A  father  who  will  be  at  the  trouble  of 
registering  the  birth  of  each  child  in  his  bible,  and 
also  of  mentioning  the  place  at  which  such  child  was 
baptized,  may  prevent  much  litigation  amongst  his 
posterity.  The  time  of  the  birth  is  in  all  cases 
necessary  to  be  noted  by  the  parent,  for  as  to  this 
the  public  register  proves  nothing,  and  it  often  be- 
*  Per  Lord  comes  material  to  ascertain  it^. 
Mansfield,  Proceeding  in  the  chain  of  evidence,  it  is  next 

'  necessary  to  show  the  marriages  of  the  plaintiff's 
(athe^  and  mother,  his  birth,  the  marriage  of  the  father 
and  mother  of  the  person  last  seised,  and  that  he 
is  descended  from  theip ;  as  to  the  mpde  of  proving 
[  356  ]  which,  nothing  need  be  added  to  what  has  been 
already  said,  except  that  as  we  advance  nearer  to 
OUT  own  time,  more  correct  and  authentic  evidence 
is  expected  than  is  to  be  looked  for  of  more  remote 
or  early  transactions. 

The  deaths  of  the  persons  last  seised,  and  of  the 

plaintiff's  frither  are  next  to  be  proved,  and  if  there 

ever  existed  any  other  person  in  tiie  pedigree  ^o 

stood  befoi!e  the  lessor  e^  the  plaintiff,  he  should  be 

prepared  with  evidence  to  show  the  death  of  such 

•Throgmorton  person,  fqr,  by  the  general  rules  of  law,  he  who  asserts 

aRoU^        the  death  of  another  who  was  once  living,  must 

4lSu  prove  the  death,  whether  the  affirmative  issue  be  that 

2^^»-        he  is  dead  or  living*.  To  prove  tiie  fact  of  death  we 

3  East,  31a.     generally  have  the  assistance  of  parish  registers  of 

burials; 
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burials;  but  where  femilies  have  been  scattered  Ch. XIV.  9.1. 

abroad,  and  are  not  of  any  considerable  station  in  ^^  h  ^^^* 

life,  these  are  not  always  to  be  found,  and  sometimes    • 

do  not  even  exist,    llie  reputation,  therefore,  of  the 

family  that  their  relation  went  abroad  and  died  there, 

or  inscriptions  on  tomb-stones,  S(c.  which  are  a 

species  of  reputation,  is  sufficient ' ;  and  if  he  has  >  Ante,  14. 

not  been  heard  of  for  ae?en  years  K  and  was  never  '  Roe  v. 

known  to  have  been  married ',  this  is  in  every  case  1  bSS  404 

jpnma  fade  evidence  to  presume  his  death  without  Doe  v.  JessoD, 

issue^  until  the  contrary  is  proved  {b%    In  cases  of  ^  ^^^  ^* 

shorter  absence  than  seven  years,  the  presumption  is  ^^,1*™* 

that  the  party  is  still  living,  unless  tliere  is  some  v^Gimh, 

evidence  to  rebut  it.    But  this  presumption  may  be  ^^  ^^^  ^^' 

rebutted  by  a  contraiy  presumption  without  direct 

proof,  as  where  a  husband  left  his  wife  and  went 

abroad,  and  the  wife  in  little  more  than  twelve 

mcmths  afterwards  married  again  and  had  children, 

the  presumption  of  law  being  that  no  one  would 

commit  a  crime,  it  wais  held  incumbent  on  the  paity 

who  objected  to  the  legitimacy  of  those  children  to 

prove  the  fact  of  the  htisbaiid  being  alive  at  the  time 

of  the  second  marriage  ^.  *  Res  v. 

I  have  hitherto  considered  only  those  cases  where  a  ^  q^I^  j^ 
child  is  proved  to  be  bom  in  wedlock  in  the  lifetime  386. 
of  its  parents;  but  the  titb  q£  an  heir-^atJaw  juay     [  357  ] 

(6)  I  have  here  meotioned  the  regular  chain  cyf  evidence  which 
is  required  to  make  out  a  title;  but  where  a  person  has  always 
been  the  adtnowledged  son,  brother,  nephew,  or  cousin  or  the 
person  last  seised,  much  less  evidence  win  suffice:  it  was.  Indeed, 
m  one  case,  contended,  that  general  evidence  Of  a  paKon  being 
reptttbd  to  be  heit'ki  die  ftunily  of  die  deceased,  though  his  d^ree 
of  relationship  was  never  mentioned,  nor  any  evidence  given  to 
show  a  relationship,  wt^sprima/acie  evidence  of  title  in  him.  Hie 
judges  of  the  Common  Pleas  agreed  that  this  was  not  sufficient 
to  go  to  the  jury ;  but  they  were  divided  on  the  ouestion,  whether, 
if  any  particular  degree  of  dts^on^  relationship  haa  been  mentioned, 
it  would  have  been  necessary  to  have  shown  a  pedigree,  by 
proving  the  deceased  and  the  eiaimant  descended  from  some  com- 
mon ancestor,  or  at  least,  from  two  brothers  or  sisters,  which  is 
called  un  immediate  descent.  Vide  Roe  dem.  Thome  ▼.  Iionf, 
9  Black.  1099. 

involve 
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Pftrt  II.       involre  more  difficult  considerations,  viz.  whether  a 
Troofhy  Heir,  child  80  bom  was  in  fact  the  issue  of  its  supposed 

father. 

Where  a  child  is  bom  of  a  woman  legally  mar- 
ried,, during  the  lifetime  of  her  husband,  or  within 
the  usual  time  of  gestation  after  his  death,  the  pre- 
sumption is,  that  such  child  is  the  issue  of  the  hus- 
band ;  and,  so  strong  was  this  presumption  by  the 
old  rules  of  law,  that  if  he  were  within  the  king- 
domic)  no  evidence  was  admitted  to  prove  the  child 
a  bastard,  except  the  total  inability  of  the  husband 
•  Co  Lit.  *^  beget  children,  as  being  under  the  age  of  puberty 

344,  a.  or  having  some  other  equally  palpable  defect '. 

r  Qgg  1  It  is  now,  however,  holden,  that  this  presumption 

*Peiidrelv.      may  be  rebutted  by  proof  of  mm  access*  (d),  as  well 

Pendrel,  ^^ 

aStra.  935.  . 

(c)  The  legal  phrase,  infra  t/uatuor  nuaria,  seems  to  have  been 
always  taken  witn  this  limitation.  Sir  EdtDord  Coktj  in  his  com- 
mentary on  Ixttleton,  above  cited,  says,  "  if  the  husband  be 
within  the  four  seas,  that  is^  mthm  the  jwitdktion  of  the  kmg  of 
England ;*^  and  in  Jenk.  Cent,  to,  pi.  lo,  it  is  said,  "  that  if  the 
hnsDand  be  in  Ireland  for  a  year,  and  the  wife  in  England,  during 
chat  time,  has  issue,  it  is  a  bastard ;  but  it  seems  otherwise  nam  for 
Scotland,  both  being  under  one  King,  and  make  but  one  coutinent 
of  land." 

(d)  In  the  mai^ai  abri^ment  of  the  case  of  Goodright  dem. 
Thon^>son  v.  Saul,  3  Term  Rep.  356,  it  is  said,  «  The  child  of  a 
married  woman  may  be  proved  to  be  a  bastard  by  other  evidence 
than  that  of  the  husband's  non  access."  But  it  must  not  be 
understood  from  this,  that  if  the  husband  has  access  within  such 
a  period  of  time  as  would  probably  produce  a  child,  it  is  compe- 
tent to  show  that  another  person  is  the  father.  In  that  case  it 
plainly  appeared  that  another  person  lived  with  Uie  wife;  that  she 
took  his  name ;  that  the  husband  l^  her,  and  that  the  child  bore 
the  name  of  the  person  with  whom  she  lived ;  but  because  it  was 
not  clearly  ascertained  where  the  husband  was  all  the  timey  it  was 
doubted  whether  non-access  could  be  presumed.  The  judg^,  at 
the  trial,  thought  this  was  not  sufficient  to  rebut  tlie  general  pre- 
sumption of  access ;  but  he  and  the  rest  of  the  court  were  arter- 
waras  of  a  different  opinion :  and  in  the  case  of  i^e  Banbury  Peerage, 
2  Selw^'s  Nisi  Prius,  681,  it  was  hela,  that  though  the  husband 
and  wife  had  the  opportunity  of  access,  the  presumption  of  legiti- 
macy arising  from  that  fact  midit  be  rebutted  by  circumstances 
raising  a  contrary  presumption.  In  a  late  case,  where  the  husband 
was  proved  to  have  gone  beyond  seas  two  years  before  the  birth 

of 
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as  of  total  inability  of  procreation  by  the  husband ' ;  ch.  XIV.  •.  i . 
but  stiU  very  strong  evidence  is  required  of  these  Proof  by  Ueir. 

Tacts ;  if  the  husband  ever  had  access  to  his  wife,  ' 

within  such  a  distance  of  time  before  Ae  birth  of  the  ^  H^Slen 
child  as  to  render  it  possibk  for  the  child  to  be  his  *,  a  Stra.  940. 
the  law  will  consider  it  to  be  so;  and  where  his  'Rext?. Luffe, 
habit  of  body  was  only  such  as  to  make  it  impra- 
babk  that  he  should  beget  a  child,  and  not  to  render 
such  an  event  wholly  impossible,  verdicts  have  gene- 
rally been  in  favour  of  legitimacy. 

Where  the  parties  are  divorced,  a  mensa  ei  thoro, 
the  presumption  is,  that  they  did  live  apart,  and  the 
onus  of  proving  access  lies  on  the  party  who  ^serts 
the  legitimacy  of  children  born  during  such  separa- 
tion ' ;  but,  in  the  case  of  a  voluntary  separation  by  >  Salk.  123. 
agreement,  the  law  presumes  access,  unless  the. con- 
trary be  proved  ♦,  .  .  *  Ibid, 

As  to  posthumous  children.  Lord  Coke^  has  laid  it  *  Vide  Co.  Lit. 
down  that  forty  weeks  is  the  latest  time  which  the  *^3»  !>• 
law  allows  after  the  death  of  the  husband,  and  that 
all  bom  after  that  time  are  to  be  deemed  bastards. 
But  as  gestation  may  be  accelerated  or  retarded  by 
various  causes,  Mr.  Hargrove  has,  I  think,  satisfac- 
torily proved,  in  two  learned  and  laborious  notes  on 
that  passage  of  Lord  Coke,  that  though  the  presump- 
tion may  be  against  the  legitimacy  of  children  bom  at 
a  later  period,  yet  that  there  is  no  positive  mle  of 
law  which  determines  that  they  are  not  children  of 
the  deceased  husband  ;  that  in  every  case  it  must  be 
considered  as  a  question  otfact  to  be  determined  by 
evidence;  and  accordingly  we  find  that  where  a 
woman  had  been  delivered  after  the  usual  time,  phy- 
sicians were  examined  as  to  the  cause,  and  on  their  *  A!?*lf'^^" 
evidence  the  issue  was  found  to  be  legitimate  ^.  541. 

of  a  diild  borne  b^  his  wife,  (who  remained  at  home),  and  to  have 
been  abroad  till  within  four  months  of  the  birth,  the  court  held  the 
conclusion  that  such  child  was  a  bastard  to  be  irresistible.  Rex 
y.  Inhabti,  of  Maidstone^  la  East,  550. 

I  have 


38a 

■    Fkitn. 

•  Ante^  177. 

[  359  ] 


*  Pendnl 
9.  Pendrel, 
9Stra.oa5. 
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I  hftTe  before  ''bad  occafiion  to  meation  how  far  tke 
parents  are  admissible  witnesses,  or  where  their  de* 
clarations  may  be  giren  in  evidence  on  qnestions  of 
this  natinre.  I  shall  only  add,  that  the  party  who 
disputes  the  legitimacy  may  gire  general  evidoice 
that  die  mother  was  a  woman  of  ill-fame,  but  he 
caimot,  while  she  is  living,  prore  her  declarations, 
unless  for  die  purpose  of  contradictii^  her  after  she 
has  been  examined  as  a  witness  ^. 


Sect.  a. 
Proo/fy 


*  Roe  dem. 
Gilman 

9.  Hcyhoe, 
a  Black.  1114- 

*  Gilb.  £q. 
Rep.  169,  &c. 

Whta  within 
the  Statute, 

• 

*  Whitchurch 
V.Whitchurch, 
a  P.  W.  236. 

1  Stre.  6a  1. 


SECTION  II, 

Of  the  Proof  of  Title  by  the  Devisee. 

If  the  action  be  brought  by  a  devisee,  he  has  oniy 
to  prove  the  seisin  of  his  testator,  and  the  due  ezecn* 
tion  of  the  will ;  but,  as  a  particular  form  of  execu- 
tion is  pointed  out  by  the  statute  of  frauds,  and  many 
decisions  have  taken  place  upon  that  statute  which 
cannot  be  very  well  reconciled  with  each  other,  it 
may  be  necessary  to  state  them  at  some  length. 

By  that  statute,  viz.  ^9  Car.  3,  c.  3,  s.  5,  it  is  en- 
acted, that,  ''  all  devises  and  bequests  of  any  lands 
or  tenements,  devisable  either  by  force  of  the  statute 
of  wills,  or  by  that  statute,  or  by  force  of  the  cus- 
tom ofKent,  .or  the  custom  of  any  borough,  or  any 
other  particular  custom,  shall  be  in  writing,  and 
signed  by^e  party  devising  the  same,  or  by  some 
other  person  in  his  presence,  or  by  his  express  direc* 
tion ;  and  shall  be  attested  and  subscribed  in  presence 
of  the  devisor,  by  three  or-  four  credible  witnesses, 
or  else  shall  be  utterly  void  and  of  none  effect*" 

1 .  In  the  first  place  it  is  to  be  observed,  that  de- 
vises of  copyhold ',  or  of  m^e  chattel  interests^ ,  (un- 
less where  a  term  is  assigned  to  attend  the  inherit- 
ance,) are  not  within  this  statute ;  bat  any  estate ' 

for 
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for  years,  or  otherwise  Carved  out  of  a  iireehdid,  are  Ch.  XTV.  a.  a. 

subject  to  the  provisions  of  it.  ^(J5f^  ^* 

2.  In  cases  within  the  iitatute,  the  first  solemnity  Tettaior. 


required  by  it  is  ngningj  and  several  cases  have  come      r  ogi  i 
before  the  court  on  the  question  as  to  what  shall  be 
deemed  to  be  such. 

It  has  been  detennined,  that  if  the  tedtator  write 
his  will  himself,  beginning  <'  I,  A.  £/'  this  is  suffi-^ 
cient,  though  he  does  not  sign  his  name  at  the  bot^ 
tom '.  But  where  it  appears  that  he  intended  to  sign  i  LemaYne 
his  natne  at  the  bottom  of  each  sheet  of  a  wiH,  con-  *•  Stwiey, 

ft  Lftv.  1 

sistihg  of  more  than  one,  and  through  weakness  or  3  Mod.  219, 
incapacity  was  prevented  from  signing  his  name  to  S.C. 
some  of  the  sheets,  the  signature  to  the  others  will 
not,  it  has  been  said,  give  effect  to  an  instrument 
which  it  appears  he  did  not  consider  as  fully  com- 
pleted.   This  was,  at  least,  the  opinion  of  the  judges 
of  the  Court  of  King's  Bench  in  one  case,  but  the 
cause  being  decided  against  the  will  on  other  grounds,  '  ^"8^*  ^"?- 
no  judgment  was  givien  on  this  point*.  Dougl.  041. 

The  effect  of  sealing  alone  does  not  seem  to  be  yet  *  Lemayne 
decided.  It  was  in  onie  case '  liaid  that  this  was  sign*  f.  Stanley, 
ing,vmn  the  meaning  of  the  act  of  parliament,  and  .:';;;'^ 
Lord  Raymond  is  reported  so  to  have  ruled  ^.    But,  j,^  Wamford, 
in  a  subsequent  fease^  Lord  Hardioicke,  though  he  aStra.  764. 
inclined  to  fhink  this  would  be  sufficient,  said  it  was  *  ^*® 
a  point  proper  to  be  determined  at  law;  and,  in  a  2  Atk.  176. 
still  later  case^,  the  Court   of  Common  Pleas  de-  « Vide  Smith 
clared  an  opinion  to  ihe    contrary,  but  no  formal  *'^T?°1'  ^ 
judgment  was  given  on  the  point.  Vide  also  Ellis 

The  will  is  directed  to  be  attested  by  at  least  three  ••Smith, 
witnesses;   but  considerable  doubt   seems  to  have  -p^jj^^ij^S 
been  entertained  how  far  it  is  necessary  for  the  tes-  wilL 
tsLior  to  publish  the  will  to  them  at  the  time  of  the      [  3^^  ] 
executioti;  Lord  Rardtricke/m  Bo^  ir.  Eicer'^,  con-  '3Atk.  156. 
sidered  it'to  be  necessary,  and  mentioned 'the  case  of 
the  will  of  Mr.  Windham  of  Cleanvell,  where  his 

lordship 
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Part  n.       lordship  said  there  was  no  doubt  ofthe  testator  hav' 
PubHcaiion     ing  execated  the  will  in  the  presence  of  three  wit- 

of  Will 

^  •  nesses,  or,  of  their  having  attested  it  in  his  presence ; 

which,  he  observed,  showed  that  publication  was,  in 
the  eye  of  the  law»  an  essential  part  of  the  execution 
of  a  will,  and  not  a  mere  matter  of  form.  But  in  sub- 
sequent cases  where  the  point  has  arisen,  this  seems 
to  have  been  considered  as  proved  by  the .  very  fact 
of  attestation  by  the  witnesses ;  for,  in  the  first  place, 
it  has  been  holden  that  a  delivery  as  a  deed  is  a  suffi- 

•  8  Vin.  Abr.  cient  publication " ;  and  even  where  the  testator  re- 
125,  pi.  13.  presented  it  to  the  witnesses  to  be  a  deed,  and  the 
V.  Jackson,  attestation  was  "  sealed  and  delivered  *,"  the  will  was 
4  Bum's  Eccl.  holden  to  be  duly  published ;  and  in  another  case ', 

^^'  *^^*        tried  before  Mr,  Justice  Denisofu  at  Lincoln,  where 
«?.  WalTis  ^^  testator  told  the  witnesses  "  to  take  notice/*  and 

Ibid.  114*         tlien  signed  the  paper  and  showed  them  where  to 

write  their  names  as  witnesses,  without  saying  what 
the  instrument  was ;  this  was  also  holden  by  the 
judge  to  be  a  sufficient  execution ;  and  a  similar  de- 
cision was  made  by  Lord  Chief  Justice  Trevor,  in  the 
[  363  ]      case  of  Peate  v.  Ougly,  which  I  shall  presently  have 

occasion  to  cite  more  at  large  for  another  purpose. 
Attestation  fry       But  the  doubt  in  most  of  the  cases  whidi  have 
"^**^'*     arisen  on  this  clause  of  the  act  of  parliament,  has 
,,    .  been,  what  shall  be  a  sufficient  attestation  by  the 

*  Hamson  .  ^ 

V.  Harrison,      Witnesses. 

8  Ves«  jun.  First,  it  has  been  determined,  that  though  the  wit- 

Addy  9.  Grix,  nesses  must  all  sign  their  names,  or,  in  case  they  are 
Id.  504.  illiterate,  make  dieir  marks^  as  witnesses  in  the 

'  Smith  presence  of  the  testator,  yet  that  they  need  not  do  so 

dted  a  Ves.  ^^  ^®  presence  of  each  other  * ;  and,  therefore,  where 
455-  the  testator,  having  executed  his  will  in  the  presence 

^  AtSason,  ^^  *^^  persons,  who  subscribed  their  names  as  wit- 
a  Vez.  454.  nesses  in  his  presence,  at  a  distant  time  afterwards 
dted^Tiuk^^*  called  in  a  third  person,  and,  showing  him. his  name^ 
177.  told  him  it  was  his  hand-writing,  and  desired  him  to 

witness 


HfilBS    AKD    DEV18EB$.  385 

witness  it,  which  he  did  also  in  the  presence  of  the  Ch.  XI V.  s.  a. 
testator^  it  was  bolden  that  this  was  a  good  execu-   -^ttettaUm  by 

Witnesses 

tion  in  the  presence  of  three,  and  was  properly  at-  ■ 

tested  by  them. 

It  follows  from  this  decision  that  all  the  witnesses 
need  not  see  the  testator  write  his  name :  and  accord- 
ingly  it  was  determined  by  Sir  Jokph  Jekyllj  that 
where  three  witnesses  subscribed  their  names  as 
witnesses  in  the  presence  of  a  testatrix^  but  one  of 
them  said  that  he  did  not  9ee  her  sign  her  name,  but 
that  she  owned  at  the  time  that  the  signature  was  her 
hand-writing,  that  this  attestation  was  sufficient ».  But  '  Stonehouse 
.where  the  testator  signed  in  the  presence  of  two  wit-  wiii.  ^3. 
nesses,  and  afterwards,  in  the  presence  of  the  third,      [  364  1 
said,  this  is-  my  will,  but  did  not  put  his  se^,  or  ac" 
hunoledgf  the  hand^writitig,  Lord  Hardwicke  inclined 
to  think  this  was  not  a  perfect  execution,  but  gave  sQryiev. 
no  judgment,  as  the  cause  stood  over  on  another  part  ^'®'  ^  '^- 
of  the  case  *.  '^^ 

In  the  case  of  Peate  v.  Ougly,  before  alluded  to,  Peate 
the  testator  had  written  the  will  himself,  and  signed  ^  ^^7> 
his  name,  and  put  a  seal  at  bottom,  and  had  added 
also,  in  his  own  writing,  **  signed,  sealed,  and  pub- 
lished, as  my  last  will  and  testament,  in  the  presence 
of  — — f '*  two  of  the  witnesses  were  dead,  and  the  •  • 
third  swore  that,  about  twenty-eight  years  before, 
being  then  servant  to  the  testator,  he  and  the  other 
witnesses  were  called  up  ip  the  night,  and  ordered  to 
the  testator's  chamber,  who  produced  a  paper  folded 
up,  and  desired  him  and  the  others  to  set  their  hands 
to  it  as  witnesses,  which  they  did  in  his  presence ; 
but  the  witness  did  not  see  any  of  the  writing,  nor 
,did  the  testator  say  it  was  his  will,  or  what  it  vras ; 
but  he  believed  this  to  be  ^  the  paper,  because  he 
never  vritnessed  any  other  paper  for  the  testator; 
and  added  that,  thoij^h  the  testator  did  not  set  his 

c  c  name 
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Part  IT.  name  or  netl  to  the 'will  m  tkeir  presence^  yet  he  haid 

Attntatim  tfy  often  seen  faim  write,  ftnd  believed  the  whole  will  and 

^^'''^*^-  codicil  to  be  of  his  hand-writitig;  Lord  CWef  Jusfice 


Tretxn-  thought  the  evidence  sufficient  for  the  jury  to 

find  the  will  well  ^recuted,  and  they  found  accord- 

3  P.  Will.  253.  mgly.    It  must  be  noticed  in  this  fdkce,  diat  it  its 

said  by  die  reporter  of  Siondiouser.  Eudyny  that, 
on  his  ttientfonmg  drat  c«le  to  Mr.  Justice  JPorteiCiie 
Aland,  be  said,  tiiat  it  was  suffilaent  if  one  of  tbe 
fStitee  tritnesses  8Wt>re  that  theiestator  acknowledged 
the  signing  to  be  his  own  hand ;  "  irom  whence/' 
Poweir»  Jaw  Mr.  Powell  observes,  **  it  seems  a  necessary  infer- 
^^' .  ^'  ence,  that  such  an  acknowledgment  at  least  is  neces- 

sary to  support  tfie  attestation ;''  but  perbaps  it  may 
be  questionable  whether  this  observation  is  appli- 
cable to  lall  cases.  ¥^ere  a  will  is  written  by  a  third 
person,  and  signed  by  the ,  testator  at  the  bottom,  it 
may  be  said  that  without  such  acknowledgment  there 
is  no  other  evidence  of  the  will  having  been^  signed 
by  hiin,  than  that  arising  from  similitude  of  bands, , 
•    and  therefore  it  does  not  appear  but  that  the  signa- 
ture might  be  made  afterwards  by  liie  testator  vrfaen 
VideLemayne  alone,  but  where  a  will  is  written  wholly  by  the  tes- 
ante  383^.'       ^^tor,  ab  was  the  case  in   Peate  v.  Ou^ey,  and  tbe 

testator's  name  is  in  the  body  of  the  will,  or  as  ih 
iliat  case  in  such  a  place  as  evidently  shows  that  it 
must  have  been  written  at  tbe  time  of  attestation,  it 
should  Sfeem  tiiat  no  suth  acknowledgment  is  essen- 
•tial  to  its  validity,  becaase  the  bare  inspection  proves 
flftrt  the  wbolc  must  bave  been  written  before  it  was 
•attested  by  any  of  fhe  witnfesses. 

Thottgh  the  witnesses  need  not,  accotdftig  to  tlie 

*btegoing  cases,  all  attest  at  the  tame  time,  or  in^di^ 

in'eiienee  of  eadi  other,  yet  it  has  been  bddeto,  thttt 

Trtiless  they  all  attest  the  same  imtrument,  and  th«t 

•[  366  ]      whereby  <he  lands  are  intended  to  pass,  the  requisites 

of 
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dp  the  act  are  not  compUed  with,  alkhoitgh  the  te^  Ch.  Kiy.9.2. 
tator  by  a  aabaequent  {laper  eTidendy.iDeaat  t<>  eon-  -^gggj^^' 
waui  tfie  imt. 

And  tfaerefore,  whi^e  a  testator  deviBed  hia  kads 
by  a  irill  ^made  in  the  preeence  of  and  attested  by 
two  ¥BitDe6t6B  Only,  and  about  a  year  afterwaids 
jnade  a  codioil  whereby  he  reT^Aed  a  legaoy  given 
by  his  wiUy  and  declared  that  the  will  ahoidd  be  rati- 
fied and  confirmed  in  all  things,  except  as  altered  by 
fthat  writing,  and  that  this  cddictl  dhooU  be  taken  as 
part  of  bis  wiH;  and    executed  his  codicil  in  the 
presence  of  one  of  the  former  witnesses  and  another 
person,  neither  the  other  witnesses  nor  tits  first  will 
being  pj^ent,  it  was  holden  that  this  attestation  was    , 
not  sufficient ' ;  and  in  another  case  *,  where  a  man  1  Lea  d.  Lfbb, 
lunring  made  his  wfll,  written  with  iiis  own  hand»  and  ^^^  Zis- 
Agned  and  sealed,  but  not   witnessed,  afterwards  q^^^ 
made  a  codicil  attested  by  four  witnesses,  wbioh  was  v.  Barnes, 
catted' a  codicil  to  be  annexed  to  his  last  wiU,  but  ^^'^^^.Ch.  370. 
.tihe  will  was  not  produced  at  the  time  of  execating 
jtbe  codicil ;  it  was  also  holden  that  this  will  was 
Tpid  Sox  want  of  a  due  attestation. 

In  the  kat  case  the  court  seems  to  Jiare  lud  soaae 
tftresB  en  jdie  ckcumsiaaice  of  the  first  will  not  being 
pffodnced  at  the  time  the  codicil  was  executed :  but 
n  one  which  afterwards  came  before  the  court',  the  '  Penphrese 
mere,  production  of  the  will  was  holden  not  to  be  J;,^^^*- 
auAematix)  give  it  validity.    The  testator  having^  by  Con^ns^  384. 
m  wffl  not  wttuflssod,  devised  lands,  afterwards  made     [  367  ] 
-a  mdloB,  and  Aaking  Ibe  codicil  in  one  hand  and  the 
wfll  m  the  otther,  said,  <^This  is  my  will  whereby  I 
jttve  settled  ;my  astate,  and  I  publish  this  codicil  as 
past  thereof,^'  and  than  signed  the  codicil  (which  liv^ 
wpottithetaUe  with  the  w^)  in  the  presence  of  seyen 
tntneases,  tAo  aubsonbed  it  in  his  presence.    The 
testator  tiian  put  the  will  and  codicil  togetiber  into  a 
jiieat  of  paper,  and  aaaladlfcavt  up  in.thefttesesoe  of 

c  c  2  the 
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Part  tl.-      the  same  witnesses,  bat  tlie  will  was  not  unfolded  ia 
AtteMhnhjf  their  presence,  nor  did  any  of  them  write  their  names 
.  upon  it  or  on  the  paper  wherein  it  was  inclosed,  and 

notwithstanding  the  fact  of  the  will  being  so  pro* 
doced,  aild  the  codicil  itself  reciting  the  will  and  tht 
words  *^  I  by  this  codicil,  which  I  appoint  to  be 
taken  as  part  of  my  will/'  being  used  in  it,  Pnrhery 
dh.  Justice,  and  the  court,  on  a  trial  at  bar,  held  the 
will  to  be  ^d. 

In  the  aboTe  cases  the  court  evidently  considered 
the  codicil  as  a  separate  instrum^t  from  the  will, 
and,  upon  that  ground,  determined  that  there  was  no 
due  attestation  of  the  former ;  btit,  if  several  writings 
be  made  by  a  testator  on  the  same  paper,  and  it 
plainly  appear  that  his  intention  was  that  all  should 
^*f*?top  dem.  fonn  but  one  will,  and  not  a  wiU  and  codicil ;  in  such 
Griffioy  ^^^^  ^^  execudon  of  the  last  will  be  considered  as 

1  Burr.  540,  the  execution  of  the  whole ;  and,  therefore,  where 
[  3^  ]  the  testator  wrote,  upon  a  she^t  of  paper,  a  will, 
dated  sd  May  1752,  whereby  he  disposed  of  landst 
and  signed  it,  but  which  was  not  sealed  or  attested ; 
and  afterwards  wrote,  on  the  same  sheet  of  paper,  a 
memorandum,  dated  5th  Jan.  1754,  wherein  after 
disposing  of  some  personalty,  he  added,  ''  this  is 
not  to  disannul  any  of  ihe  former  part  made  by  me 
the  2d  of  May  1752,  except  that  my  wife  shaH  not 
be  liable  to  pay  my  son  tie&n,  8cc."  and  subscribed 
the  latter  memorandum,  aud  published  the  whde  m 
the  presence  of  three  witnesses;  the  court  held  this 
a  good  attestation  of  the  whole,  which  they  con- 
sidered as  one  will,  the  second  being  a  mere  con- 
tinuation of  the  first.  In  this  case  Lord  Man^M 
observed,  the  memorandum  was  not  called  a  codicil. 
But  even  supposing  the  second  were  caUed  a  codicUy 
yet  if  written  on  the  same  piece  of  paper,  ''  it  seems,'' 
as  is  observed  by  Mr.  Powell,  ^  that  whether  the 
subscription  belongs  to  boA  instriunetits  is  a  faet  to 

be 
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be '  detenxkined  by  a  jury  on  all  ciieumstancea/'  Ch.  XIV.8.a. 
There  certainly  would  be  no  danger  in  leaving  it  to    MeUatknhy 
the  jury  in  such  case,  as  there  might  be  when  the  '     "^^'^•^•* 
will  and  codicil  were  written  on  separate  papers^  for  "~ 
one  paper  eould  not  be  substituted  for  another,  as 
might  be*  the  case  if  the  attestation  of  a  codicil  on  a 
separate  paper  were  to  be  under  any  circumstances 
considered  as  an  attestation  of  a  former  will. 

A  will,  indeed,  made  at  one  time,  on  several  sheets 
of  paper,  has  been  holden  to  be  valid,  though  all  the 
sheets  are  not  signed  by  the  witnesses ;  but  every 
part  of  it  must  be  present  at  the  time  of  the  execu-  r  ogg  ] 
tion,  for  if  the  last  piece  of  paper  only  be  attested 
by  three  witnesses,  and  none  of  them  ever  saw  the 
first,  it  is  not  a  good  will  ^  But  unless  this  fact  be  >  3Mod.  1163. 
expressly  proved,  the  presumption,  in  cases  where  Ik**'^^* 
the  sheets  correspond,  will  be,  that  the  whole  wiU 
was  in  the  room  at  the  time.  And,  therefore,  where 
a  testator  made  his  will,  consisting  of  two  sheets  of 
paper,  all  of  his  own  hand-writing,  and  signed  his 
name  at  the  bottom  of  each  page,  and  made  a, codicil 
also  of  his  own  hand-writing  on  a  single  sheet,  and 
then  showed  the  whole  of  the  will  and  codicil  to  one 
witness,  who  attested  both  in  his  presence ;  and  two 
Other  persons  coming  in  immediately  afterwards,  the 
testator  showed  the  codicil  and  last  sheet  of  his  will  to 
them,  and  sealed  and  pubhshed  both  papers  in  their 
presence,  and  they  attested  both  instruments ;  and 
the  whole  will  and  codicil,  lUler  the  death  of  the  tes- 
tator, were  found  wrapped  up  in  the  same  paper  in 
bis  bureau,  but  the  two  sheets  of  the  will  not  pinned 
together ;  this  was  'holden  to  be  a  good  attestation, 
though  the  two  last  witnesses  never  saw  the  first 
sheet  of  the  paper,  nor  was  it  produced  to  them^  (e).  •Bond  v.  Sea* 

mi      well,  3  Bun. 

^   1773. 
(e)  The  distinction  as  to  the  finding  of  evidence  and  facts,  ^ 

which  I  have  so  often  had  occasibn  to  idiude  to,  occurred  in  tJiis 

case.    Thb  evidence  being  stated  on  a  special  case,  which  it  was 

C  C  3  a8«f*«d 
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Part  II.  The  wittesses  must  write  fhefar  ikttesrtatimia  in  the 

sAscrqftian  m  pl^esence  of  the  testator;  bat  what  shall  be  deemed 
'  m/ivSX?^  to  be  his  presence  has  often  been  made  a  qaeatiov 

,  in  a  court  of  justice. 

[  37^  ]         '^  ^^  testator  weir^  in  such  a  sitoation  Ibat  he 

niight  hate  seen  the  Witnesses  attest  A^  instnimeat, 

though  there  is  no  positive  ptoof  that  he  did  see 

them  do  so>  as  if,  after  seeing  the  testator  sign  the 

will,  they  withdraw  to  another  room,  and  there  sign 

their  attestation  on  a  table  opposite  to  the  Ctoor 

>  Sheen  v.         of  the  room  where  the  testator  Ues  %  er  the  testator 

SST*^'       calls  at  his  attorney's  and  executes  his  wiH  sitting  Itt 

Davy  v.  Smith,  his  carriage,  and  the  Witnesses,  after  seeing  die  exe- 

8alk.  393.         cution,  return  to  the  office  to  Write  their  attestation, 

the  carriage  being  in  such  a  situation  that  the  teS- 

*  Ca«on  tator  might  see  what  passed  in  the  office  ^ ;  or  die 
«.  Oade,         curtiains  are  drawn  r band  the  testator's  bed,  and  the 

1  Brown.  Ch.  ^    •  ,  ..      ..  ■ 

R.  99.  witnessed  attest  in  the  samfe  )room  ^,  these  are  all  wad 

[  371  3      attestations,  bet^aase  the  testator  had  fht  pmo&  of 

»Dai7v.Smitb,  seeing  th^  attestation,  if  he  chose  to  exereise  it 

ub.sup.  -g^^  ^f  ^^  testator  ^«r6  in  such  a  position  that  he 

cotild  not  see  the  witnesses  subtircrib^,  as  when  the 
withes6el^  subserA>ed  in  another  toom,  (Ait  of  his 
« Eccleston  sigh^^,  thoilgh  he  etpressly  destred  thekn  to  re&le^ 
s  ^k  "^^  ^^  account  of  thi  heat  and  'hcAe  of  the  room  die- 
79^  *'  '  turbing  him',  such  execution  will  hot  be  good;  die 
Broderick  design  of  the  Statute  beihg  to  prevent  a  wrong  paper 
1  P.  WiS? a^.  fron*  being  obtruded  on  tSe  testator,  in  the  place  of 

*  Machel  ' 

V.  Temple,  2      agF^eed  mkht  be  turned  into  a^  spejoial  verdict,  Lord  Man^field^  said. 
Show.  a88.        ^^  ^®  "^^  execution  of  the  will  could  liot;  be  come  at  in  the 

method  wherein  die  matter  was  then  put,  for,  considered  as  a 
tpecial  venOe^  it  waa  defectively  found  aa  to^th^  poi|iC  qf  the  1ml 
execution  of  the  will ;  that  evenr  presumption  ought  to  be  mrae 
liy  a  jury  in  fhvour  of  such  a  willy  when  there  was  no  doubt  of  die 
"^  testator's  intention,  and  that  they  all  thou(|^  the  drcnmstaiioe 

sufficient  to  presume  that  the  first  sheet  was  m  the  room,  and  that 
the  jury  ought  to  hare  been  so  directed;  but  upon  a  spedal  Ter- 
diet  nothing  could  be  presumed,  therefore  it  must  be  tried  over 
again ;.  and,  if  the  jur^  should  be  of  opinion  that  it  was  then  ia  the 
room,  they  ought  to  nnd  for  the  will  geo^ralfy. 

the 
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ihi?  true  one »  aod  for  this  raa^wi  it  is,  that  evea  if  Ch.  XX v.  s.  a. 
the  testator  bas  signied  hi^  w^^  and  be  p^r^ooally.  ^^  ^r^ 
pw»ent^  yet,  if  l^is  mental  facuWfs  are  gow  before,     mr^, 

ike  witinesse^  actually  sign  their  ^Ite^tatioot  thfi  ire«>  '■ — 

qiwites  of  the  9tat^e  are  nqi  cpiDjplied  with  *•  '  ^^^  <1^- 

Tlie  laet  thiog^to  be  ooni|i4are4  i^  the  attestation  j^^^'^^' 
of  a  will,  is,  who  may  be  witnesses  to  it.    The  act 
requires  th%t  they  shall  be  credif^h.  but  w)^t  jjierspns 
the  law  considers  to  be^  miqhi  h^s  beei^  u^tof  of    ^    . 
m^€h  controversy*    I  bad  occesioiVi  i^  the  fonuier  Avte,  i54-    * 
part  of*  this,  work,  when  §peakipg  o^  interested  wit* 
negseej  to  remark  the  differep^e  of  opinios^  which 
preyailed  between  Lprd  Chief  Jiji^tiQe  I^e  end  Wd 
Man^eki  on  this  poi^  aini  to  wentiop  tbn  act  inf 
parjiaoient  whicl)  had  been  made  in  cofisequeiH^  oS 
the  decisioK^  of  tike  C^^te  of  4fi^f]fy^  PoiwiW-    T^^ 
statute  has  preYided  for  e4m/9  cases  t  but,  ^  si^  ee 
aie.not  withia  ite  eiipress  prpvisia^e^  '^  pie^a  sj^itf 
donbtful  whether  witi^esse^ii  interested  at  tb^  time 
of  tho  atteet^tion,  pan.  hp  ^^d^  goed  by  a  s^bse^     I  372  ] 
qiiient  release  ^  \  and  it  is  clee^  settles  t)^  if  €»ther  *  See  Hudson 

of  the  witnesses  be  infenu>¥s  at  the  <WQ  pf  e»b(wrip^  4  ^^£cci 
tion,  the  wiU  is  »et  pipperiy  «xewted »-  Law, 97;  and 

Tp  <?onol*de>  it  appears  fr^m  ^^  frregw^g  oasee*  If^^^"^ 
that,  to  prove  a  will  properly  executed,  within  tbd  lag,  &c.* ' 
statute  of  frauds,  it  must  appear  to  have  been  exe-  '  Pendock 
cuted  by  the  testator,  or  some  person  for  him ;  and  ^J-  ^*^- 
to  have  been  attested  by  th^e  predible  witnesses,  Maddnder, 
either  at  the  same  or  different  times ;  that  the  wit-  ^  ^^-  *^' 
nesses  aubsbribed  their  otames  in  the  ptsBence  of  the 

t^etatoiv  %n4  t)i^  th«y  ^  eciw  the  w^^  imtrmnent 
eaecutedt 

To  prove  thes^  f^<^  the  originsd  wH  should  be  ¥hmua  Ptmf 
produpedy  and  pne,  at  leas^  of  the  subscribing;  wit*       ^  ^^^^^ 
nesses,  if  VmvQ^f  be  fcaUed.    If  Ip^e  c^  prpi^  the  due  Longford  v. 
ei^ecution  by  the  testf^toi^j  in  the  preaence  af  himself  ^^ '  *  J^* 
w4  the  other  witneeseti,  iM^d  their  §uhscf  jption  in  the 

'c  c  4  presence 
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presMice  of  the  testator,  there  will  not,  ndees  ifl 
oases  where  the  will  is  disputed,  be  any  ocoasion  %o 
call  the  others.  Bat  when  the  will  is  disputed^  the 
deyisee  should  call  all  the  subscribing  witnesses,  and 
if  they  deny  the  due  execution,  or  the  sanity  of  the 
testator,  he  will  then  be  at  liberty  to  call  other  wit- 
nesses'. 

When  it  becomes  necessary  to  proTe  die  will 
after  the  death  of  all  the  subscribing  witnesses, 
their  handwritings  should  be  proved ;  and,  in  such 
case,  unless  there  be  some  strong  circmnsUuiees 
to  show  the  contrary,  the  presumption  is,  that  it 
was  duly  executed;  and  eren  where  the  form  of 
attestation  has  not  been  strictly  pursued,  the  pre- 
sumption will,  nevertheless,  prevail.  Thus,  in  two 
cases  %  where,  after  the  death  of  all  the  witnesses,  Ae 
attestation  appeared  to  be  ''  signed,  sealed,  pub- 
lished, and  declared,  by  the  testatrix,  as  her  last  wyi 

and  testament,  in  the  presence  of  us ,''  and 

it  was  objected,  that  it  did  not  appear  that  the  wit- 
niesses  subscribed  in  the  presence  of  the  testatrix  ; 
ibis  fietct  was  left  to  the  jury,  and  they  found,  under 
the  direction  of  the  court,  that  the  witnesses  did 
so  subscribe,  and  that  the  will  was  pn^ily  exe- 
cuted. 


SECTION  III. 

Of  EMenee  by  the  Heir  to  defeat  the  Will. 

Sect.  3.  To  defeat  the  will  the  heir»at-law  may  prove  that 

^^""^^^'^J^   it  is  a  forgery ;  that  the  testator  was  insane,  or  under 

^  '  influence  or  coercion;  or,  that  if  it  were  once  a 

[  374  ]      ^^S^  ^^  ^^^  instrument,  its  operation  has  been 
destroyed  by  a  subsequent  act  of  the  testator. 

As  to  the  objection  on  account  of  forgery,  the  ftct 
will,  in  a  great  measure,  depend  on  the  veracity  of 

the 
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die  rabscribing  witaewes,  and  on  the  hand-writkig  Ch.  XIV.  s.  3. 
of  the  testator.   Any  circumstances^  therefore,  which      I^mmfy, 
go  to  impeach  the  credit  of  the  witnesses,  or  to  shew  — ^— *— 
that  the  signature,  purporting  to  be  the  name  of  the 
testator,  is  not  of  his  hand-wiiting,  will  be  propel  to 
be  adduced  in  evidence.'    We  have  before  had  occa-  Ante,  101. 
iBion  to  consider  how  far  comparison  of  this  signature, 
with  other  writings  of  the  tes^tor,  is  admissible* 

Insanity  may  be  of  three  kinds,  idiotcy,  fatuity, 
and  madness.' or  lunacy. 

A  perfect  idiot,  or  natural  bom  fool,  viz.  one  who  Fitzb.  N.  B. 
could  never  tell  his  parents,  or  his  age,  or  who  is  not  ^^' 
able  t6  count  a  small  sum  of  money,  or  transact  ilie 
like  common  matters,  is  totally  incapable,  of  atiaking 
a  will ;  and  so  notorious  must  this  defect  be,  that  it  is 
hardly  possible  to  suppose  the  case  of  an  attempt  to 
set  up  a  win  as  made  by  a  person  of  this  description. 
Persons,  indeed,  of  but  litde  better  undeirstanding, 
may  be,  and  often  are,  imposed  on,  or  intimidatedby 
those  around  them;  but  such  cases  may  more  pro- 
perly be  conadered  as  fidling  under  the  head  of 
mndue  infinente  or  coercion  thaii  under  that  of  inca- 
pacity in  the  testator. 

The  second  species  of  insaniiy,  nearly  allied  in  its 
nature  to  that  of  idiotcy,  generally  falls  on  peiaoi^f 
far  advanced  *in  life,  when  the  loss  of  memoiy  and 
understanding  ofiten  renders  those  who,  perhaps,  in 
the    earlier  periods   of  their   existence  were    die    . 
brightest  ornaments  of  society,  melancholy  instances 
of  the  infirmity  of  human  nature.    Persons  of  this     [  375  ] 
description  are  ii^capable  of  mating  a  will,  **  for  it  is 
not  sufficient  (as  Lord  Coke  observe/s)  tba;t  the  tes-  MarquuoT 
tator  be  of  memory  to  answer  fiuniliar  and  usual  CaM,6Co.^. 
questions,  but  he  ought  to  have  a  dispo^mg  memory  ^ 
so  that  he  is  able  to  make  a  disposition  of  lands 
with  understanding  and  reason^  and  that  is  such 

a  memory 
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JViII.      a  Bienoi^  ifrlMk   the  I^w  cftlb  woe  and  p«rf«0k 

-'*"''"*'""'  Qises  of  tlm  tort  geueniHy  defMsd  cm  a  ouxed 
Und  of  e^idwoe^  for  it  seUUnn  happeiw  that  such 
ptraoBs  make  ^mU3  from  the  9«gg«Btioiis  of  their  ova 
nmida;  they  are  geli^rally  iqapo^ed  on  by  tboaa 
amongst  whom  they  have  the  Basftnrtwe  to  ba 
placed;  and,  therefore^  the  ootiduot  of  those  aroaod 
them^  as  well  as  the  imbaeility  of  their  ovm  minds^ 
is  generally  the  subject  of  inquiry  in  a  court  of 
justice. 

But  the  cases  whioh  reqnupo  die  greatest  attentioa^ 
which  frequently  baffle  the  understanding  af  Ae 
most  acute,  and  for  the  pioof  w  decision  of  whtdi 
■o  certain  rules  can  be  laid  xlown*  are  those  of  wiUa 
made  by  persons,  who,  though  ia  sound  health,  and 
fun  Tigouff  of  body,  have  the  misfertme  to  labour 
under  that  maatal  deiungsmeMt  which  pleirente  them 
from  forming  just  and  aoonr^te  notMia  owosraiAg 
tike  conduct  of  huusn  affiars*  Vnlike  Aie  fdi^^i  who 
seems  deprived  of  afl  reasonmg  hMHHm^  the  nftti* 
fMH  appctos  to  Mason,  taid,  unlesa  when  Ao  predo* 
minant  idea  which  always  possesssA  thesa  UDhapfy 
persons  intervunee,  he  freqiieQitly  ayp^aia  to  reafon 
right;  iosomueh  tba*  m^y  iatftimces  must  ba;r9 
occurred  to  the  expenenoe  of  pH  who  have  been  in 

[  376  ]  the  habit  trf*  attending  courts  of  jastioe,  where  per^ 
seas  who  have  been  pnnred  to  dtosaowtradon  to  be 
atferiy  deprived  of  reasen,  faa:^  passed^  to  eosamoa 
and  ca0ual  <)bBerveis,  as  peofie  of  Mtta^rdiimy 
talents  and  abilities. 

The  proof  in  these  casei  ma^  aometimes  be  of  the 
same  i^nsed  nature  as  m  the  pieesdiag,  but  more 
frequently  it  is  cesffiBied  to  the  atate  of  die  teetater 
only ;  for  persona  of  this  desci^itioB  <ara  more  accua> 
tomed  to  act  from  thw  own  whim  and  aapmoe  than 

from 
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fron  the  Mi^estiokis  of  otbeis*    Tbe  foQQviQg  oli^  cb.  xiy.  s.  3. 
servstibBB  of  Loni  Tkarlmi^  in  th<$  Aitormg  Geniral      Lamii^. 

this  deBcriptipn :  *  There  cm  U  (sayB  hk  lotdihip)  ^2"'^o 
no  difflcoltjr  in  sByidg^  thfti  if  a  mind  be  posi»6«8ed'. 
of  itadf,  and  that  at  tlie  pieriod  of  time  saeh  mittd 
aotod,  that  it  ought  to  act  efflciendy.  But  tbiB  tuLe 
goes  very.  Ktde  way  toiirards  that  poi&t  /vriueti  ia 
nacessiiy  to  &e  present  subject;  for  tbicn%h  it  be 
true,  that  a  mind  in  such  possessidsi  of  itself  bdght 
wheA  aoiing  to  aet  effic3ieiitly>  yet  it  is  exUtoidy 
difficult  to  lay  down,  wiA  tolerable  jpreeision^  die 
rales  by  which  such  state  oTmhid  can  be  tried* 
'  ^  The  course  of  jpfocednxe  for  Ae  purpose  ef  tiytng 
the  state  of  iany  par^s  mind>  allows  of  rules.  If  dte- 
rangettietit  be  alleged,  it  ti  clesily  inomnbenl  ott 
the  party  alleging  it  to  prore  such  derangement.  If  [  377  ] 
saeh  derangement  be  proved,  or  be  adanttsd  to  have 
eldsfed  at  any  particular  period,  but  a  Mcid  interval 
be  sJlleged  to  have  pievafiled  at  fte  period  partron* 
laiiy  reftrred  to,  ^n  lise  burdmi  of  proof  attaches 
oil  ^e  party  alleging  sifch  busid  iartidwal;  who  mnst 
sln^  san&ty  teid  competiiHioe  'at  tie  period  ij^bsa 
the  act  was  ddbe,  haid  to  which  tlie  locid  interval 
rc^eirs ;  ttd  it  eerlaiidy  is  6f  ei{«al  fbpdrtatfcie  that 
'  the  evidence  in  suppoirt  of  ft^  a&egation  of  a  lucid 
interval,  after  derailment  at  aniy  period  has  been 
eirtabHehed^  should  be  as  str^ig  and  aJi  demomtra* 
tive'of  such  fact,  as  where  the  abject  of  tiie  proof  is 
to  estabKsh  derangement.  The  evidence  in  such 
ciase,  applying  to  stated  intervals^  ought  to  go  to 
the  $taie  and  habit  of  the  person,  and  not  to  the  acci* 
fkntsl  interview  of  any  individual;  or  ino  the  degree 
of  self-possession  in  any  parttoalar  act  f  for  from  an 
aet  wiUi  reference  to  certain  circawstances,  and 
which  does  not  of  itself  ntork  the  restrictian  of  diat 
iQhid,  t^hich  i6  deemed  necessary  in  general  to  ibe 

disposition 


3gi6  ACTlOKft   BY   AND   AGAIITST 

Plait  II.      diBpoftitioti  and  managemeot  of  ofiaira,  it  were  eer- 

hfwmhf.      tainly  extremely  dangerovs  to  draw  a  conclosioB 

^"^^   BO  general,  as  that  the  party,  who  had  confeasediy 

before  laboured  under  a  mental  derangement,  was 

capable  of  doing  acts  binding  bn  himself  and  others/' 

This  doctrine  of  Lord  Thurhw^home^r,  does  not 

seem  to  have  met  with  the  full  assent  of  others  who 

I  Vide  Ex  parte  have  had  occasion  to  consider  the  subject*.    In  the 

Holyknd,        ^^^  ^f  n^Ytf  V.  Dntjer*,  in  Jhe  Ecclesiastical  Court, 

a  White  v.        ^^'  ^^^  Nichol  observed,  that  though  it  was  scarce^ 

Driver,  1  Phil,  possible  to  be  too  strongly  impressed  with  the  great 

degree  of  caution  necessary  to  be  observed  in  ex- 
amining the  proof  of  a  lucid  interval,  yet  the  law 
•  recognised  acts  done  during  such  an  interval  as 
valid,  and  that  ^*  tibe  law  must  not  be  defeated  by 
any  overstrained  demands  of  the  proof  of  the  fact*'' 
*Ciirtwri|^t     In  a  former  case',  which. had  come- before  Sir  W. 

^©dl'pM  **    "y*'*^*  ^^^  ^'^•^  ^  ▼^y  aMe  judge,  in  the  Prerogative 
go.  Court,  he  observed,  .that /'the  strongest  and  best 

ph)of  'that  could  arise  as  to  a  lucid  interval,  was 
that  which  arose  from  the  act  itself;  thai  he  oon* 
sidered  as  the  thing  first  to  be  examined ;  and  if  it 
could  be  proved  and  established,  that  it  was  a  ra> 
tional  act  rationally  done,  the  whole  case  was 
proved/'  Sir  William  then  cited  a  passage  firom 
Swinburne,  wherein  it  is  said,  that  '<  if  a  lunatic 
person,  or  one  that  is  beside  himself  at  times,  but 
not  continually,  makes  his  testament,  and  it  is  not 
known  whe^er  the  same  were  made  while  he  was  of 
sound  mind  and  memory  or  not,  then,  in  case  the 
testament  be  so  conceived  as  thereby  no  argument 
of  frenzy  or  folly  can  be  gathered,  it  is  to  be  pre- 
sumed that  the  same  was  made  during  the  time  of 
bis  calm  and  clear  intermissions;  yea,  (he  addsX 
although  it  cannot  be  proved,  that  the  teatator  used 
to  have  any  clear  and  quiet  intermission  at  all,  ye^ 
neiertheless,  I  suppose  that  if  the  testament  be 

wisely 


HBIB8   ANJD  JDBVISBBft.  .  ^gj 

ymeij  and  orderly  framed,  the  same  ougbt  to  be  Ch.  XIV.  i.  3. 
accepted  for  a  lawful  testament."    Having  made      ^mmify. 

dik  quotation,  Sir  WilUam  then,  in  some  measure,  

limits  the  generality  of  his  former  position^  by  say- 
ing, **  Undoubtedly,  there  must  be  a  complete  and 
absolute  proof  that  the  party  who  had  so  flramed  it 
did  it  without  any  assistance ;"  but  adds,  ''  If  jthe 
iact  be  so,  that  he  has  done  without  assistance  a# 
rational  an  act  as  can  be,  what  Uien  is  more  to  be 
proved  I  do  not  know,  unless  it  can  be  shown'  by 
any  authority  or  law  what  tlye  length  of  the  lucid 
interval  is  to  be,  whether  an  hour>  a  day,  or  ainant^« 
I  know  of  no  such  law  as  that ;  all  that  is  wanting 
is,  that  it  should  be  of  sufficient  length  to  do  tl^ 
rational  act  intended.  I  look  upon  it,  if  you  ure  able 
to  establish  the  fact  that  the  act  done  is  perfectly 
proper,  and  that  the  party  who  is  alleged  to  have 
done  it  was  free  from  the  disorder  at  the  time»  that 
is  completely  sufficient'' 

Perhaps,  at  last,  the  difference  between  the^e 
learned  persons  may  have  been  more  in  words  than 
substance.  The.  state  and  habit  of  sober  thinking, 
required  by  Lord  Thurlow,  may  be  evinced  in  some 
degree  by  the  propriety  and  discretion  of  the  act  on 
.which  the  testator's  mind  was  employed ;  and  if,  as 
in  the  case  first  put  by  Swinbumei  the  testator  was 
otdy  beside  himself  at  times,  and  it  was  not  known 
x^therwise  than  by  the  instrument  itself  whether  he 
made  it  while  of  sound  mind  or  not,  ti)e  instrument 
would  be  one  criterion  by  which  the  state  of  the 
imnd  at  the  time  might  be  discovered:  but  for 
the  other  case  put  by  Swinbume,  of  a  person  who 
was  never  known  to  have  had  any  lucid  intervals, 
being  deemed  to  be  competent  to  dispose  of  pro- 
'perty,  from  the  mere  circumstance  of  his  having 
accidentally  made  a  prudent  disposition,  1  believe 

there 


i 


39$  ACTioKs  air  akd  noAifrsT 

Partfl.      t&ere  U  ttb  ot]Mr  ftuAori^  dna  the  «fpoifem 
ReweaHott  of  learned  autlior. 

^  ^^'  We  are  next  ^  oomider  tke  evidence  neceeaarjr  to 

fihow  that  a  will,  once  operating,  has  oince  iMt  ite 
Jfovee.    This  may  be  done  in  tfafee  wtiya : 
[  378  1  iBt,  By  proving  an  actiml  ferocation. 

sdly.  By  riiowing  such  a  efaange  or  alteratioa  in 

the  circnmBtaneeB  of  the  testator  as  imply  socli 

intention  on  his  bdialf,  diongh  he  has  never  directiy 

expressed  it.      - 

3dly,  By  showing  a  change  or  alteration  of  estate 

,     in  the  property  devised. 

agCar.  %  C.3,      'I^  mode  of  proof  in  tfie  first  of  these  eases  has 

••<>•  been  poipted  out  by  positive  law;    (or,  by    the 

statute  of  frauds,  it  is  enacted,  *'  Tliat  no  devise, 
in  writing,  of  lands,  tenements,  or  hereditaments,  nor 
any  clause  thereof,  shall  be  revoteble,  otherwise  than 
by  some  other  wiH  or  codicil  in  writing,  or  otiier 
writing  declaring  the  same ;  or  by  burning,  cancel- 
ling, tearing,  or  obliterating  the  same,  by  the  testator 
'himself,  or  in  his  presence  and  by  his  direction  and 
consent.  But  all  devises  and  bequests  of  lands  and 
tenements  shall  remain  and  continue  in  force  intil 
the  same  be  burnt,  cancelled,  torn,  or  obliterated,  by 
Ihe  testator,  or  by  his  directions  in  manner  afore- 
said ;  or  unless  the  same  be  altered  by  some  other 
vnH  or  codicil  in  writing,  or  otiher  writing  of  the 
"  devisor,  signed  in  the  presence  of  three  or  four  wit- 
nesses, declaring  the  same ;  any  former  law  dr  asage 
to  the  contrary  notwithstanding.*' 
Per  Lord  This  dause,  like  that  before  alluded  to,  ejdteikb 

Haidw.  a  Atk.  ^^^  ^^  ^  devises  of  lands,  but  also  to  sums  of 

money  charged  upon  them,  botfi  must  be  revoked 
in  the  same  manner. 
By  this  clause  of  the  act  of  pariiament,  three 
[  379  ]     fliodes  of  cancellation  are  pointed  out,  viv.  i.^11ie 

making 


ifitdiiiig  ft  new  will.    2.  An  eftpress  wriHeit  deck-  Ch.XIV.s.3. 
rattan  of  the  testator's  intention  to  revoke^  Billed        Actual 
by  hiaiy  in  tlie  presence  of  thiee  or  moref  witnesses ;  ^^*^'_ 

or,  lastly^  The  destruction   of  the  instnioofint  by 
bnmmgy  teariog,  or  obliteratfa^. 

In  order  to  show  a  revocation  by  the  first  of  these 
means,  it  must  be  proved,  ^at  ^e  testator  naade 
another  perfbot  and  complHe  will,  which  of  ^^durse 
must  be  produced,  and  proved  in  the  same  numner 
as  the  origind  witt  ;  for  if,  by  any  infiHmality  in  the 
execotion  of  such  second  will,  it  does  not  operate  as 
a  devise  of  the  (and,  it  wiH  not  have  the  efieot  of 
revoking  the  former  will ;  and,  therefore,  where  the 
second  will  was  execnted  by  the  testator,  la  the  . 
presence  of  three  witnesses,  but  they  did  not  «igin 
tiieir  names  in  his  presence ',  it  was  holden,  thai  this  1  Embstone  «. 
did  not  operate  to  cancel  the  first  will ;  for  there  dad  Spdfe,iSbw. 
not  appear  to  be  any  intention  of  the  testator  to  ^q    Onyom 
revoke  his  will,  without  at  Hbe  same  4ime  making  v,  Tyrer, 
another  disposition  of  his  property ;  and,  as  the  whoie  ^  ^' 

of  bis  intention  codd  not  take  efii^ot,  the  «ot  done 
'by  him  was  considered  as  a  nulUty,  and  the  M  will 
remained. 

The  second  mode  of  cancellation,  viz.  the  deda-  VideiP.WilK 
ration  of  his  intention  to  do  so,  hy  writingpmpked  in  344^  9?*'*  ^• 
%he  presence  of  three  or  more  witnesses,  whach 
writing  is  not  in  itself  intended  to  operate  us  a  wHl, 
does  not,  according  to  the  opinion  of  Lord  Qmpet, 
require  diis  formality  of  the  subsotflbing  witnesses      [  3^0  j 
signing  in  the  presence  of  the  testator;  ^r  this  de-  ' 
^nds  on  the  6th  seolion  of  the  iststtute  only,  Which 
4Mttely -requires  that  the  writing  shcfi  be  so  signed  by 
ihe  testator ;  whereas,  when  that  sec^on  -Speaks  of 
a  mU,  sudi  a  win  is  iiitended  ^hei  is  required  by  the 
^preceding  seotion  of  the  act.    And  on  ^e  other 
hand,  lihe  words  **  signed  in  the  presence  of  ihree  Ante,  398. 
or  .fear  wiftnesaes,"  referring  «o  4he  ^ords  oMtfr 

writing, 


^00  AQTIOKp    BY    AVB  A0AIN8T 

Part  II.       utriting,  and. not  to  the  word  mli,  which,  as  we  have 

ActmU       seen  before,  may  be  good  without  being  sigtied  in 

^"*^^'°"'    the  witnesses  presence;  a  will  properly  executed, 

taking  effect  as  such,  .operates  as  a  revocation  though 

not  signed  by  the  testator  in  the  presence  of  the 

'  Vide  Hoil  v.    witnesses  '• 

^^?**  3  Mod.  Lastly,  a  will  may  be  shown  to  be  destroyed  by 
S|nith,4Bum'8  its  having  been  burned,  cancelled,  torn,  or  obliterated, 
EcclXaw,i99.  tj^ough  no  Other  instrument  has  been  made  by  the 
S.€.  testator.    But  it  must  appear  m  proof  that  such 

burning.  Sec.  was  done  ammo  revoumdi,  for  the  sict 

is  only  considered  as  a  symbol  of  the  intention ;  and, 

therefore,  if  a  man  were  to  throw  ink»  instead  of 

sand,  on  his  will,  it  would  net  be  an  obliteration 

tJT*'  fi^        within  this  clause  of  the  act *.    So,  if  having  two 

Cowp.  5a!        ^^B  of  different  dates  by  him,  he  should  direct  the 

PerLofdCow*  fonner  to  be  cancelled,  and  through  mistake  the 

peK  1  P.  Will,  person  to  whom  such  directions  were  given  should 

^  '  cancel  the  latter,  this  would  be  no  revocation  of  such 

latter  will.    On  the  same  principle  of  intention,  where 

the  testator  having  prepared  a  second' will,    but 

which  he  had  not  executed  in  form,  began  to  tear 

the  first  will,  but  desisted  on*  being  told  that  the 

second  was  not  a  perfect  instrument,  and  never 

afterwards  perfected  such  second  will,  it  was  holden 

^HTdeo.Hyde,  that  the  first  was  not  revoked  >.    And  where  the  tes- 

AJ^  400. '      <  tator,  being  angry  with  one  of  the  devisees,  began 

Short  dem.       to  tear  his  will  with  the  intention  of  destroying  it, 

Guinii  V.       and  having .  torn  it  into  four  pieces*  was  prevented 

419.  '  ^^  proceeding  further,  partly  by  the  efforts  of  a 

by-stander,  who  held  his  arms,  and  partly  by  the 
entreaties  of  the  devisee,  and  then  becoming  calm 
put  by  the  several  pieces,  and  expressed  his  satis- 
faction that  no  material  part  of  the  will  had  been 
injured,  it  was  left  to  the  jury  to  say,  whether  he 
had  completely  finished  all  that  he  intended  .to  do 
for  the  purpose  of  destroying  the  will;  and  the  jiiry 

having 


hmving  found  that  he  had  not,  the  court  refoseid  to'  ch.llt.  s.  3. 
disturb  the  verdict'.  Irnplied 

In  like  manner,  where  intending  to  add  new  this^'     i\eoocation, 
tees  and  bequests,  the  testator  obtiterated  the  name*  iD^dem 
of  one  trustee,  and    iniroduced'  another,  without  Perfces  9. 
altering  th^  general  purposes  of  the  trust,  but  did  J^'J^  Z^-^ 
not  republish  hi^  will,  so  as  to  give  efficacy  to  it  as      r  ogi  1 
a  new  devise,  the  court  were  inclined  to '  be  of 
opiniott  that  the  whole  will  remained  unaltered; 
but  they  determined^  that  at  most  it  was  a  revoca- 
tion.jpro  toHto  only,  and  did  not  totadfy  destroy  the 

Hfilla  *VideLarkin9. 

•  Larkin   %  Bos 

'  0n  the  other  hand,  if  it  plainly  appear  that  the  ^  pui/16. 109! 
testator  intended  to  cancel  the  will,  and  did  any  act 
towards  such  cancellation,  diough  its  destruction 
was  not  .completed,  it  wilt  amount  to  a  revocation; 
and,  therefore,  where  a  testator,  (having  often  de- 
dared  himself  dissatisfied  with  his  will,)  being  in 
bed  near  the  fire,  ordered  a  person  who  was  in  the 
room  to  fetch  it,  and,  after  looking  at  it,  gave  it  a 
cent,  and  threw  it  on  the  fire,  from  whence  it  fell, 
but  would  hare  been  burned  had  not  the  person,  who  •  Abb  dem. 
was  so  desired  to  fetch  it,  taken  it  oiF  the  fire  unDb-  ]^^^^  ^* 
served  by  the  testator,  it  was  holden  to  be  a  revoca^  %  Biac  1043. 
tion  ^{f) ;  and  if,  having  made  two  parts  of  a  will,  the  ^  SirEdw.Sey. 
testator,  animo  revocandi,  destroy  one,  it  is  sufficient  "J^Jj^* 
to  annul  both  ^.  453. 

These  cases,  therefore,  depending  entirely  upon  Xj?^^"*^**" 
the  intention  of  the  testator,  are  altogether  the  sub-  Gilbert,   - 
jeci  of  parol  evidence,  and  resolve  themselves  into  S?^P-  49- 
a  question  ot  fact  to  be  determined  by  the  jury.  ner,  3  Wils. 

The  doctrine  of  implied  revocations,  by  reason  of  ^* 
an  alteration  in  the  circumstances  of  the  testator,      [  3^^  ] 

(/)  There  wore  several  other  circamstsnces  in  this  case  of  sub* 
sequent,  declarations  and  devises  of  the  testator ;  but  these  w«^ 
considered  merelv  as  confirmatory  of  the  intention  expressed  at 
the  time  he  did  tbc^  act. 

n  D  was 


^Q  ACTtOVS   BY   ANO  AGAINST 

Put  IL       wts  bottOwed  from,  the  civtt  law,  atid  fans  been  Imt 
Implied       recently  introdaced  into  WestminBtcr  Hall,  in  cates 

. L  erf  devtseB  6(  landed  properly.    It  is  now,  however, 

deafly  lettled,  that  the  maniage  of  die  testator,  and 

die  birth  of  a  ishild  subsequent  to  the  .time  of  making 

his  will,  wherein  no  proyiaion  is  niade  for  the  objeets 

of  these  relations^  whether  such  child  be  bora  in  the 

lifetime  of  the  teetator,  or  after  his  deaths  and 

whedier^  in  the  latter  case,  he  knew  of  his  wife's 

>  Cbristopher    being  ensknt  or  not,  amonnis  to  a  revocation  ■ ;  for,  it 

^'^^T^^T'  ^  presumed,  that  when  a  man  makes  his  wiU,  he 

^^,  annexes  a  tacit  condition  to  it«  that  it  shall  not  take 

Doedem.        efiect  if  there    shbold  afterwards  be  sach  a  total 

V.  Lancashire    <^tiuige  in  thesitu&tion  of  his  family.    Bnt  marriage* 

5  T.  Rep.  49*    al<Mie  does  not  produce  this  effect,  for  a  woman 

must  be  supposed  to  take  care  that  a  suitable  provi- 

*  Jackson  sion  is  made  for  her  at  the  time  of  marriagjs^; 
*'tl^"^T^'  neither  wiU  the  mere  circumstance  of  another  ishiU 
53.  being  bora  operate  to  annul  a  will,  made  by  a  mar* 

ried  masi,  whereby  he  provides  for  the  children  then 

*  Shepherd  in  es8€^.  And,  if  a  man  who  lives  widi  a  woman^ 
'^'tS^^T^Re  *^  ^om  he  is  not  married,  makes  a  will,  whereby 
5i.andWaM  he  provides  for  her,  and  such  children  as  he  may 
^  ^*^JSLj     have  by  hef ,  and  afterwaxds  marries  her,  atod  has 

legitiknate  children  by  her,  this  is  not  deemed  ^ch 

*  ^^^  a  total  alteration  of  hte  circutestances,  as  to  revoke 
3  East,  530.      the  will  so  made  before  his  marriage  4'. 

[  3^3  ]         '^^^  ground  Ott  whick  some  of  the  earlier  cases, 

which  detenmined  diis  alteration  o£  ciromnstanees  to 

be  a  revocation,,  proceeded^  was  an  implied  intention 

in  the  testator  mbiequmt  to  making  the  will  to 

Vide  ante,        revoke  it}  and  as  this  was  h  presuinption  of  law,  it 

Lutt  «?Luii,   ^"^^  permitted  to  rebut  it  by  evidence  of  declarations 

LdTuaym.        made  by  the  testator,  which  showed  a  contrary  inten- 

^^*  tion;  but  since  it  has  been  put  on  tiie  otiier  gro^md  df 

a  condrtion  amiexed  to  thfe  Ml\  at'  the  time  of  making, 
on  which  ground  alone  the  revocation  in  favotur  a(  a 

posthumous 


|ioAhiteoii8  ^tiildy  wbeB  th«  testator  did  riot  kifO#  Ch.Xlv.  ^.3. 
irf  hii  wife's  pregDancy^  can  be  atippbrted  3  it  mi^  te  '  _'J^*«f 
inudh  doubted^  whethet  »«ch  ^Vrdence  can  be  *if-    ' 


ceived/in  the  case  t^f  a  wM  of  lands.    In  Ibfae  lost  vide  a  East, 
'cise  which  ciEOBe  befoi^  the  ^eoukt^  Ihe  jlidges  oau-  543* 
tioosly  abstained  imn  gi^t)^  any  dpfaiion  ok  Ifail 
jimoi,  ... 

A  wiU  may  also  bd  ih^wii  to  be  revoked,  by  any 
diafaf^.  of  the  testator'k  estate  in  the  hMiA  tierised,    • 
-as  if  be  take  a  n^vir  estafe  in  tiieta  bfter  making  the 
will.    Tlii^  doeb  not  M  dli  depend  bn  any  ititenlion  Seb  i^ief  dasb 
H>r  the  teitatbr  ^  ofa  lh«  contrary,  wheri  he  does  an  ^o^^^^ 
act  for  the  Very  pulf^ose  of  m^ng  his  estate  taxxk  1  Will.  Saund. 
perfect,  and  his  will  nkore  ftm,  yet,  if  by  that  axA  he  ^>  °^**  ^4). 
acquires  a  hisfir  estate^;  hir  iHR  is  retoked,  Or  rftt&er 
heVer  opeiiites    on  the  estate  siiice  acquire,  any 
noFa  tbaa  it  ^uld  on  any  lands  svbaequenUy  ptOT'- 
tiiaaedj    in  ihtoe  ci»es  the  h^ir-ai-law  must  prove     [  3^  J 
the  akerilioit  df  the  estate  by  regular  etidence  of 
4he  diffisKni  doeufli^nts,  whereby  if  Wa&  efiteCed. 

Hilving  timA  shown  bow  a  will  may  be  proved  by  Repuhlkt^im. 
thb  heir-tit-)»w  to  haie  b^en  defeated,  it  will  b^  . 
j^ropeff  beibre  we  dlose^  the  ^aptet,  to  say  a  few 
wo^cls  on  the  native  and  ^fB&ci  of  repdblication ;  the 
proof  of  D^hSth  WilV  in  sOfifie  dae^s,  e^c^t^hd  the  epera- 
tioi^  of  a  wiH*  to  fabadu  not  otherwise  alfected  by  it; 
fTOid,  in  bthers^  restore  its  poffers  afl^r  a  f^voeation, 
f  roTifded  It  t^as  not  aettally  oMiterated  or  destroydt. 

A  will  of  Isdnds  i^p^esMaei  only  oh  such  as  tlie  tes^ 
ioioT  had  at  the  '&A^  of  liiaking  it,  for  lands  subse- 
quently acquired  do  not  pass  by  it.  But  as  the  ^  ill 
is  ambul4td#^  tilt'  thre  iM^  at  the  testator's  death,  a 
irepUblicatiGrd  ti^bsi^§nt  td  the  time  of  the  testator's 
tracing  aequhr^  i6eh  ildditional  property  or  estate, 
Will  eaus^  tte  will  to  operate  thereon  ;  provided  the  . 
words  c^T  fte  #ill  Are  aufficidrit  to  cover  such  neWly 

D  D  2  acquired 
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Pfut  n.       acquired  property.     In  other  words,  the  effect  of 
R^ttbUeatim  repabUcatton  is  the  same  as  makinff  a  new  will,  and 

iff  the  Will  r  ~  o  ' 

*^  ihe  old*  wiQ  operiates  the  same  "as  if  it'  had  been 

originally  nutde  at  the  time  of  its  republication. 

Before  the  statute  of  frauds  any  declaration  by  the 
testator,  that  the  instrumient  before  executed'  con- 
tinued to  be  his  will,  was  considered  as  amounting  to 
a  republication,  and  such  is  still  the  law  with  respect 

a  Atk.  599.  to  copyhold  or  leasehold  interests ;  but  as  freehold 
estates  are  by  that  statute  devisable  only  in  a  parti* 

[  3^6  ]  eular  form,  and  the  effect  of  republication  is  the 
same  as  making  a  new  will,  it  follows  that  a  repub- 
lication of  a  will  actually  revoked,  or  which  is  to 
make  it  affect  newly  acquired  property,  must  have 
all  the  formalities  which  were  required  to  make  an 
original  will.  The  republication  may  be  efiected 
either  by  a  new  execution  of  the  old  will,  or  by 
making  a  codicil,  also  attested  in  the  presence  of 
three  witnesses,  referring  to  the  will  as  an  .esfisting 

*  Martin  v.  Sa-  instrument ' .  And  a  codi^l  so  made  Will  pass  lands 
i^es-^o.       which  a  testator  had  contracted  for  before,  but  taken 

•  Goodtitlo  d.  ^  conveyance  of  after  the  makii^  of  his  will  *.  But  it 
Woodhouse  should  be  observed,  that  where  the  codicil  is  properly 
3  M.^&s!  5!  6uch,*  and  not  a  continuation  of  the  original  instru- 
ment, it  will  only  restore  the  will  or  extend  it,  and  will 
not,  however  well  made  itself,  operate  so  as  to  make  that 
which  was  invalid  in  its  execution  a  perfect  instru- 
ment; wherefore,  if  a  vrill  be  made  without  witnesses^ 
and  a  codicil  added  which  is  properly  attested,  this 

'Attoney        will  not  give  an  operation  to  the  Original  will  which 

General  v.         j^  j^^^^^  j^^^^j  1,^^^.^ , 
BameSy  Free. 

Ch.  ^o.  From  this  rule,  which  requires  the  will  to  be  re- 

Videante,388.  published  and  attested  in  the  same  manner  as  was 
Sarage,  *  necessary  to  constitute  an  original  wiM,  it  follows, 
ubi  supra.         that  all  parol  evidence  of  an  expi^essed  intention  that 

tide'l!^(S^,  ^^  ^"  ^^"^^^^  *^^'  »^  inadmissible  in  this  case.    ., 
ante,  130.  There 
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'  There  is  a  distinction,  howeyer,  to  be  made  between  ch.  XIV.  t.  3. 
a  will  which  is  actaally  and  fonnally  revoked^  and'  Rawblkaftm 
one  which  is  only  revoked  by  the  circumstance  of    ^ 
another  wiH  being  subsequently  made.     In  the  latter 
case^  we  have  before  seen  that  the  new  wiH  does  not 
revoke  the  old  one,  unless  it  be  itself  a  perfect  ipstru-     [  386  ] 
ment;  and,  on  the  same  principle  that  it  was  so 
determined,  it  has  been  also  holden,  that  if  a  man, 
having  made  two  wills,  keep  them  both  by  him  un- 
cancelled, and  afterwards  cancel  the  last,  this  of 
itself  operates  as  a  republication,  or  rather  as  a 
restoration  of  the  old  will,  so  partially  and  condi- 
tionally revoked,  without  any  formal  act  of  repub- 
lication ' ;  but  had  the  first  will  been  actually  cancelled,  ■  Goodright 
when  the  second  was  made,  the  subsequent  destruc-  *^:  ^*«™ 
tion  of  the  second  will  would  not,  of  itself,  have  4  Burr.  2513. 
restored  the  operation  of  the  first  ^.  ^Burtonsbaw 

v.GUbert, 
Cowp.  49. 


SECTION  IV. 

Of  the  Evidence  in  an  Action  against  an  Heir  or 
Devisee,  on  the  Specialty  of  his  Ancestor  or  Testator. 

»  *        • 

Though  a  man's  executors  are  bound  for  all  debts       Sect.  4. 
due  from  him,  yet  an  heir  is  only  bound  by  judgments       ^iw 
against  him,  or  debts  secured  by  recognizance  or    ^^IpeciaUyH 
bond  under  seal,  in  which  the  heir  is  particularly  , . 

named. 

I  do  not  deem  it  necessary  to  say  any  thing  here 
respecting  the  proceedings  on  a  judgment  obtained 
against  Ae  ancestor,  or  recognizance  entered  into 
by  him,  further  than  that  the  proceeding  being  rather 
against  the  land  than  the  person  of  the  heir,  the 
principal  point  to  be  established  on  a  scire  facias 
against  the  heir  or  terre-tenants,  will  be  the  seisin  of 

D  D  3  *he 
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Part  II.      t]i&  ^npestor  at  £be  time  of  or  subsequent  to  thejudg- 

Action       ment  or  recognizance;  and  that  seisin  being  once 

m  Specialty,    establisbod^  the  Iao4  is  bound  and  a  moi^y  extendible, 

-: i^bajtever  subsequent  disposition   may   have  been 

made  of  it.    . 

Th^  case  of  an  action  against  the  heir,  on  the  bond 
of  his  ancestoTi  materially  diJOTera  from  the  above 
proceeding.  Tbe  defendant  may  plead  generally, 
riefisper  disoent,  and  then  it  will  be  ii^cumb^pt  on  the 
plaintiff  to  prove  not  only  the  seisin  of  the  obligor, 
but  a  descent  to  the  defendant ;  and  in  tbe  eyei^t  of 
his  falsifying  the  plea,  the  plaintiff  has  (u^ilesa  in 
tbe  qase  of  an  estate  pur  autre  vie,  the  provisions  of 
the  statute  of  frauds,  respecting  which  will  be  noticed 
hereafter,)  a  judgment  against  the  defendant  p^- 
sonally  for  his  whole  debt,  who  is  answerable  for  his 
false  plea,  however  small  the  value  of  the  lands  which 
'  Pl(\wfi  44Q.    have  descended  to  him  may  be'.    The  plaintiff,  how« 

iMoi'ti^^^  ®^^'*'  ^®  ^^^  confined  to  this  remedy,  but  by  suggesting 

that  particular  lands  have  descended  to  the  heir, 
may  have  the  whole  of  those  lands  delivered  to  him 

^  in  execution,  whereas  if  he  sued  out  an  elegit  against 

bert's^case^       '^^^  ^  *^  '^^  ^^  ^®  ^^^^*  ^^  WOuld  hjve  pl^ 

3  Co.  13.         ^moiettf^. 

Ri^^SU- W.  '^®  descent  must  be  proved  as  laid  in  the  decla- 
JoncA,  87.  rntion ;  for  though  the  plaintiff  is  x^qt  boun^  fo  state 
'Denhom  in  what  i^ann^  th^  d^^i^dfmt  is  heir',  I^q  ^iViQt^ 
1  Saftltifir^  when  he  states  «n  im^P^li^^  descent  to  thf^  deff^dr. 
Mod.  244.        ant^  show,  that  th^  estate  so  descended ;  piroef  u^ 

such  case,  either  by  the  plaintiff  or  the  defei^d/u^^ 
that  the  land  descended  first  tq  4?  «^4  th^^  tq  the 
defendant,  would  not  suppprt  a  d^lanifti^t^  9^ 
« jAok'8  case,  framed^.:  but  if  the  ii^t^r^i^di^^  h^ii;  h^^i  ve^}  h^ 
ro.  Car.  151.  ^^^^^j  seisin  of  the^ee,  as  wher^  A.  heing  fejf^^  f^ 
fee,  bound  himself  and  hi#  h^  in  a  bpn^i  ^^^ 
havii^  two  sons,  J5.  a^d  C.  Ij^i^d  the  es^tp  fq 

himself  for  Ji&,  ceo^auid^  to  :^«  h^  ^W^^S  ^^  ^^ 

tail. 
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tail,  ireTer8i0n  to  his  own  right  hcdra,  and  AM,  Cb.  XIV.  ^  4. 
iipoa  which  £L  entered  and  died,  leaving  a  son  Z>.       ^e^^ 
who  died  without  issue,  whereupon  the  e8tate4aii    ^IXee^o/^/ 
became  extinct,  and  the  reversion  coming  intp  pos^  '   ■' 

session  descended  upon  C  the  youngest  son  of  ^  the 
obligor,  though  C  wpis  heir  of  B.  as  well  as  of  J;. 
it  was  hdd  that  he  might  be  charged  as  the  imaie* 
diate  heir  of  il.,  for  B.  and  D.  being  both  seised  of 
only  an  estate-tail,  C.  took  the  estate  in  fee  imme- 
diately from  his  father*.  *  Killow  v. 
^  To  prove  seisin  and  descent,  the  (hct  of  the  obligor  Carth?^a6. 
being  in  possession,  or  receipt  of  rent,  and  <jiat  the 
defi^ndant  succeeded  him,  will  be  prima  fade  evi- 
dence, and  will  cast  the  burthen  on  the  defendant  of 
accounting  for  it  by  some  other  title. 

This  he  may  do  by  showing  that  the  obligor  had 
mortgaged  the  land  infee^y  that  the  estate  was  copy-  » Plonket ». 
hold',  that  the  obligor  had  only  an  estate-taiM,  or  a  ^o%aA*> 
reversion  expectant  on  such  an  estate  in  another*,  ^aQq  22  2l. 
which,  though  it  would  be  assets  should  the  estate*  4  j  Rojj.  Ah. 
tail  become  extinct,  is  not  so  during  its  continuance,  369. 
the  tenant  in  tail  having  the  power  of  barring  it*.  ^^J^*^/^.^ 
But  where  the  obligor  is  seised  of  a  reversion  in  fee,  129.. 
expectant  on  a  mere  life  estate''  (g);  or  where  there  is  "  I1m4i  K^W' 
a  mortgage  for  only  a  term  of  years  *,  such  estates  ar^  J[^  J  ^^ 
considered  assets,  and  the  plaintiff  will,  on  this  plea^  7  j\yy^   ' ..'. 
recover  in  his  action,  though  he  may  not  be  able  to  '  Plnd^  •• ' 
obtain  execution,  at  law,  against  the  land  of  the  ob-  ^^"^^^ 
Bgor  during  the  continuance  of  the  particular  estate  •  videBWd; 
or  term  9.   An  advowson  in  fee,  in  gross,  is  also  con-  Da  Costa  v. 

stdered  as  assets',  as  is  a  rent  in  fee  out  of  land  be  Wharton,  8  T. 

'  Rep.  a. 

Ibre  belonging  to  the  heir,  though  the  rent  becomes  1  q^  j^^  ^^^ 
^ctinct  by  the  descent^.  Before  the  statute  of  ftauds^  b.    . 

(^)  The  defead^t  might  plead  this  di^9cen€  specially^  and  dien  . 

^t  thoi  coim&on  liiw  the  plfdatiff  could  paly  haw  judgKiept  of  *  * 

assets,  mjuB\dOy  4c.  .  Vide  imicn^  v.  Uoden^  (^arth,  13^  4  Sf^^ 
V.  Angi^  a  LdtKaym*  764. 

JD  JD  4  (29  Car. ' 


49S 
Fanil. 


'ag^umt  Heir, 


>  Plowd.  545- 

•  Anon,  Cro. 
£lb.4di. 

•  Reading  «# 
Bojrstony 

1  Salk/a4a. 

«  Hedger  «. 

Rowe,98tnu 

1370. 

•  Allen  «. 
Heber,  Ibid. 

•  Glailie  V. 
Smith,  Com* 

Bep.73* 


7  Vide  post, 
413- 

*  Coleman  v. 
Winch,  1  P. 

W.777. 


ACTIONS   BY    ANO  AOAIKST 

(^9  Car*  1K|  o.  3.)  estates  pur  autre  vie  were  not  con* 
sidered  as  adseto;  bttl»  by  that  statute  (sect.  12.)  they 
are«aade  so  when  they  descend  to  the  heir  as  special 
occupant;  the  statute,  however,  (sec^  ii.)  proYides 
that  die  heir  in  such  case  shall  not,  by  reason  of  any 
kind  of  plea>  be  chargeable  to  pay  the  condemnation 
out  of  his  own  estate,  bat  execution  shall  be  sued 
of  the  whole  estate  $0  made  assets  in  his  bands  by 
descent,  in  whose  hands  soever  it  shall  come  after 
the  writ  purchased,  in  the  same  manner  as  it  is  to  be 
at  and  by  the  coilkmon  law,  where  the  heir  pleads 

a  true  plea* 

Another  case  which  the  defendant  might  set  xxp  at 
the  common  law  to  defeat  the  plaintiff's  demand,  and 
which  will  still  avail  him  in  an  action  against  him  as 
heir,  is  where  the  obligor  has  devised  to  him  an 
estate  materially  different  from  that  which  the  law 
would  cast  upon  him  \  as  where  the  devise  is  in  tailS 
or  to  two  daughters  as  joint-tenants  in  fee,  instead  of 
leaving  them  to  take  as  coparceners*.  But  if  the 
devisee  take  the  same  estate  as  be  would  have  done 
by  descent^  or  such  estate  subjected  only  to  a  charge ', 
as  where  the  testator  devises  to  executors  for  a  term 
of  years  in  trust  to  pay  debts,  and  then  to  his  heir% 
or  charges  the.  land  in  his  hands  with  his  debts  ^,  or 
with  a  sum  of  money  for  rent^,  the  law  considers  the 
heir  as  in  of  his  better  title,  and  the  action  may  be 
maintained  in  the  common  form. 

Before  the  statute  of  4  &  5  W.  &  M.  tlie  heir,  if 
he  had  fairly  alienated  before  action  brought^,  (for 
covenous  alienations  were  before  rendered  null  by  tha 
Stat  13  £liz.7)  might  defeat  the  action  by- pleading 
rims  per  disceni^at  the  time  of  commencing  tie  acHom* 
Equity,  it  is  true,  gave  relief  to  the  creditor';  bot^ 
to  avoid  the  necessity  of  going  there,  the  statute  4>& 
5  W.  8c  M.  c.  5,  8.  5,  enacted,  that  in  such  Cases 
the  heir  should  be  liable  to  the  value  of  the  land  sold« 
^  alienedj, 


aliened^  ormade  over  ;^md  by  the  6th  sect,  provt^d/  Ch.  XTV:  si  4. 
tlmt  in  ctee  of  tluch  pleo,  the  plaitvtiff  might  reply  that       ^'^  . 
tho  defisndant  hadiands  from  hisatioestor  before  the    ^^^eiJuy!  ■ 

original  writ  brought,  or  bill  filed ;  and  if  upon  issue  ■ 

joined  thereon,  |t  should  be  proved  for  the  plaintiff^ 
the  jury  should  inquire  of  the  value  of  the  lands,  8ic. 
80  descended.    The  plaintiff;  in  this  case,  therefore, 
most,  in  addition  to  the  evidence  of  seisin  and  descent, 
br  prepared  to  prove  the  gn»$  value  of  the  land,  and 
hot  content  himself  with  the  general  judgment  whictr 
lie  would  be  entitted  to  in  the  case  of  a  general  plea 
of  riens  per  discmt ;  and  if  this  should  be  omitted>  a 
vemre  de  fwvo  would  be  granted '.    The  plaintiff  may  >  Jeffrey  v. 
rtply  in  this  way  (to  a  plea  so  pleaded)  even  if  the  de-  S^JJ^^e  *^ 
fendant  has  not  aliened  the  land,  but,  by  so  doing,  be 
can  only  take  the  judgment  given  by  the  statute^  viz* 
against  die  defendsmt  himself  to  the  value  of  the  land' 
proved^ ;  whereas,  if  he  deny  the  plea  generally,  the  *  *  Eedshaw  v, 
proceedings  are  the  same  ^  as  at  the  common  law,  Hester,  Carth. 
without  any  reference  to  the  value  of  the  land^.         ' ,  jj^athewt «. 
If  the  defendant  truly  sets  forth  the  vrhole  of  the  LeeyBaraes, 
lands  descended  to  him  ^,  the  plaintiff  then  takes  judg-  ^^ 
ment'against  those  lands,  and  had  a  writ  of  inquiry  J,,  j^^^^^*'^ 
to  ascertain  their  yearly  value,  and  the  defendant  is 
not  personally  liable ;  and  when  a  judgment  has  been 
recovered  against  the  obligor,  the  defendant  may 
ptead  such  judgment,  or  payment  of  other  debts  of 
eqnal    degree,  before    the  commencement   of  the 
plaititiff 's  action;  though  no  judgment  obtained.    To 
avUil  himself,  however,  of  these  matters,  he  must  state 
what  lands  in  c^tain  have  descended  to  him ' ;  and  *  Buckley  v. 
as  the  plaintiff  implies,  the  issue  will  be  thrown  either  ^|5J°^5^ 
on  him  to  prove  lands  beyond  those  mentioned  in  the 
iAm.(«s  to  which'  we  have  oiily  to  reibr  to  what  has 
beenahready  said  respecting  the  evidence  on  the  ge- 
neral pk%  of  riei»per  dmentj,  or  on  the  defendant  to 

-      -        prove 
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Purt  i|.       prove  the  feuraesa  or  payment  of  tbe  fonner  debt^  ak 
^^  '     ^^  which  it  may  be  sufficient  to  refer  to  obaewatioo» 

^^^l%oi^ee$,    ^ready  m«de  in  treating  of  actions  against  executors. 

.  It  mt^y,  however^  be  here  observed,  that  as  a  judg* 

ment  no,t  docketed  is  not  hniding  on  heirs,  the 

plaip  tiff  may,  ip  case  the  defendant  pleads  a  judgment 

outstanding  against  th^  obligor,  reply  it  was  not 

>  Steele  v.        docketed  S 

&]^' Im^        Haying  thus  considered  at  some  length  the aeiioa 

which  the  conmion  law  gives  against  the  heir,  it  will 
not  be  necessary  to  be  very  minute  in  treating  of  the 
action  given  by  the  statute  of  the  3  &  4  Will.  &  Ma« 
c*  14,  which  was  made  to  extend  the  benefits  of  that 
action  to  closes  where  it  would  be  defeated  by  the 
devise  of  the  debtor. 

That  statute  (sect,  a.)  makes  all  devises  or  appoint- 
ments of  lands,  rents,  profits,  term,  or  diaige  out  of 
the  sfkine,  whereof  the  testator  is  seised  in  feQ-simple, 
in  possession,  reversion  or  remainder,  or  has  pewev 
to  dispose  of  the  same  by  bis  last  viriU  and  testament 
frai)dvjent  and  void  as  .against  bpfid  or  specialty  ^fe* 
ditors ;  and  (sec^.  3^  cfpacts,  th^t,  in  si^ch  case,  eveij 
su^  cr^di^if  may  n?>»intain  hi^  actiqn  of  debt  oi|  hifi 
bond  and  specialty  against  the  heir-^-l^w  of  ^ 
obligorji  and  Ids  devisee  or  df^vi^tsjwitly ;  an4  tl|at 
th^  devisee  or  devisees  shall  be  liable  c^d  chargeable 
fpr  c^  f|d^  plea  in  the  san^e  mapper  as  any  heir-^trlaw 
should  have  been  fqr  any  false  plea,  and  f<Mr  not  ^oft* 
fesping  the  lands  or  tepements  to  lum  d^ac^ended )  f^d 
(sec^i  7,)  that  the  devisee  ph^  be  lio^ble  in  the  saiM 
n^i^iner  fis  the  hf^ip-at^aw,  n^twitbst^indwg  ^f^  )wd» 
devised  to  hipi  shall  Ipe  aliened  belbf^  ^  a^AlPII 
brought, 

Revises  oy  charge  for  payipqnt  of  any  real  or  jiipik 
debt  or  debts,  or  any  portioi|%  or  sums  of  mfim9iy  for 
chil4ren,  other  tha^  t^?  ^^t-law>  MM^Me  to  m 

in 
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in  pursuance  of  any  ajta^rriage  contraict  or;  agreement  Ch.  XIV.  s,  4* 
in  \»:nting,  hnAfide  m^de  before  Hie  marriage,  (by    ^^^*^^ 
sect:  4.)  are  saved  and  declared  to  be  in  fiill  fofcc.       miScmeu. 

In  this  case,  we  bave  seen  the  action  must  be  — ..  .,./  ' 
against  the  heir  ai^d  devisee  jointly ;  and  on  an  action 
SQ  framed,  voles^  the  deyisees  deny  the  devise,  the 
plaintiff's  evidence  will  be  qf  the  same  nature  in 
general  as  that  before  directed  in  the  case  of  an 
action  against  the  heir. 

In  the  construction  of  this  act  it  has  been  hQl4en^ 
that  an  estate  pur  ^utre  vie  is  within  it  \  and  that  the  ^^^[^gj^ 
proviso  eontidned  in  the  4th  section  operates  in  3Atk.465. 
fevour  qf  aU  devises  for  payment  of  debts,  though.    . 
out  of  the  rents  and  profits  only  *.    In  case  of  such  •  Plunket 
devise  being  so  complicated  as  not  to  be  capable  of  ^Aik.  092. 
being  carried  into  effect,  a  court  of  equity  would 
(a^  in  xpany  qf  the  other  cases  before  mentioned) 
geant  relief,  but  a  co^rt  of  law  could  not  take  notice  » ^^^* 
of  the  defect '.  a^Bro.  614. 
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CHAP.  XV. 

OP  THl^  EVIDENCE  IN  ACTIONS  AGAINST 

pFFjcBB?)  aE  jy8T:ic?. 

sjp;cnQi?  I. 

Agaiasi  Sket^  BmliS^,  mfl  Ga^k^ 

OFFfCEJlS  qf  justice  are  ofteri  liable  to  aotions   Ch.XV.8.  i« 
for  irrfigttl^r  p.qn4i*ftt  W  ^^\^  officj^  8tatipfl8,^4  ifl,  '^'^^^ 
most  qf  Aese  cases  Ae  evidence  materi^ly  diffbra       ^^^* 
from  that  in  actions  against  common  person£|. 

If  trespass  or  trover  be  brought  against  a  bailiffl     [  387  ] 
fqi:  a^y  tjhmg  ^l.qne  bj  hiajsetf,  tiie  evidence  ^\\k  b^ 

the  same  as  against  wy  cither  persAo;  but  ^sl  tb«! 

sheriff 
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•ftrtll.       sheriff  seldom  does  any  act  in  person,  he   must 
Trctpau      be  connected  with  the  bailiff,  before  the  acts  of  the 
"^for  taking     latter  can  be  evidence  to  charge  his  superior..  In  thi» 
Ooodt.        case,  therefore,  the  plaintiff  must  first  give  in  evi- 
'"""■"^'■"■"^  donee  the  warrant  of  the  defendant,  either  by  calling 
the  bailiff  to  produce  it,  or  else  by  proving  that  it 
has  been  returned  to  the  sherifTs  office ;  and  then, 
after  proving  notice  to  produce  it,  a  copy  or  parol 
evidence  may  be  given  of  it  (a).    To  obtain  this  evi- 
dence, it  will  be  necessary  to  serve  the  bailiff  with  a 
,  tubpana  duces  tecum,  ot  common  subpcaia,  accompa- 
nied with  a  notice,  as  well  as  to  give  notice  to  the  she- 
riff.   Proof  that  the  person  who  committed  the  tres- 
pass was  the  generaJ  bailiff  of  the  defendant,  and 
had  given  a  bond  of  indemnity  to  him,  will  not  be 
sufficient  to  connect  him  with  the  particular  trans- 
'  Drake  v.        action '.    The  foundation  being  thus  laid,  the  sheriff 
V^^K^ia.  »8  c^^"y  answerable  for  all  the  acts  of  his  baiUff, 

(a)  This  ift  the  only  regular  evidence  of  a  warrant ;  but,  id  some 
instances,  where  the  original  writ  has  been  produced,  and  the  name 
of  the  officer  has  been  endorsed  thereon  by  a  person  in  the  sheriff's 
office,  this  has  been  deemed  sufficient.  See  BUteh  ▼.  Archer, 
Cowp.  6a;  and  M'Niel  ▼.  Perchard,  i  Esp.  263. 

The  Nki  Pruu  decisions  of  different  judges  on  this  point,  how- 
ever, hare  been  by  no  means  unifbmi ;  but  all  seem  to  nave  agreed 
that  the  name  of  a  particular  officer  being  endorsed  on  the  writ  is 
not  sufficient  proof  of  such  officer  having  been  duly  authorized  to 
act  under  it  without  clear  evidence  that  such  endorsement  was 
made  by  the  under-sheriff,  or  some  person  ordinarily  employed  in 
his  office  to  grant  warrants  or  writs,  and  for  the  purpose  of  de- 1 
noting  that  a  warrant  was  granted  to  the  officer  so  named.  In 
some  of  the  cases  the  point  has  been  ^^ised  on  an  office  copy  of  the 
writ  being  produced,  but  it  should  seem  that  this  secondary  evi- 
dence could  only  arise  on  the  production  of  the  writ  itself,  when 
the  hand-writing  itself  could  be  spoken  to.  The  reader  who  wishes 
to  consult  the  cases,  is  referred  to  Martin  v.  Bell,  1  Stark.  413 ; 
HiU  V.  Leish,  1  Holt,  ai6;  Morgan  v.  BridgeSj  a  Stai^.  314; 
-2Vo%  V.  Gaecoigne,  a  Stark,  aoa;  HiU  y.  Sheriff  of  Middlaex, 
7  Taunt,  8* 

As  to  declarations  or  acknowledgments  of  the  under-sheriff  or 
bailiff,  thev  do  not  seem  to  be  admissible,  except  as  part  of  the  act 
done  by  them  at  the  time.     Vide  ante,  21. 

and 
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«nd  proof  that,  he  seized  the  penon  or  goods  of  A.   Cb.  XV^ «.  i. 
under  aa  execation  agaibst  B.  will  support  the  action       Trapau 
against  t}Ke  sheriff'';  for  though  the  authority  has  ^^^^fyTtakmg 
not  been  strictly  followed  by  the  bailiff/ yet  when        Ocod». 

once  the  sheriff  has  constituted  him  bailiff  for  that  "^""^ 

particular  serviqe^  he  is  civiQy  answerable  for  all  ^  g^^  ° ' 
trespasses  or  mistakes  committed  by.  the  bailiff  in  a  Black.  B33. 
the  supposed  or  pretended  execution  .of  it.  '  ^  ^^^ 

In  actions  brought  against  sheri&  or  their  baili£b  Dougl.  40. 
for  seizing  the  goods  of  one  man  under  an  lexecu-     [  388  ] 
tion  against  those  of  another,  tiie  most  usual  de- 
fence is^  that  the  goods  were  fraudufei^tly  assigned  FratMeni 
to  the  plaintiff  by  the  third  person,  for  the  purpose  ^^'W""^*- 
of  defeating  the  execution  of  a  creditor*    In  thi$ 
case  the  sale  i»  fraudulent  and  yoid,  as  against  such 
cvediior;  but, in  order  !to  mt^ke  it  appear  that  he 
stands  in  that  relation,  the  defendant. must  prove  ja 
<x)py  of  the  judgmei;)kt  aa  well  as  of  the  es^e^^i^tion-; 
but  had  the  party,  against  whom  .the  WQt  issued, 
been  plaintiff,  a  copy  of  the  writ  only  wodld  have 
been  sufficient \  'Martin  v. 

These  cases  have  arisen  upon  the  statute  13  Eli?.  F^^'^-j 
c.  5,  which  enacts,  'Hhat  all  and  etery.  feojffimiient, 
grant,  alienation,  bargain  aod  conveyance  of  lands 
and  tenements,  hereditaments,  goods  and  chattels, 
by  writing  or  otherwise,  and  cdl  and  every  bond, 
suit,  judgment  and  execution  had  and  made  for 
any  inteAt  or  purpose  before  declared,  (viz.  to  de- 
lay, hinder,  or  defraud  creditors  and  others  of  their 
just  and  lawful  actions,  suits,  debts.  Sec.)  shall  be 
ytaken  (only  against  them  whose  action,  8cc.  by  such 
covenous  practice  is  disturbed,  delayed  or  defrauded,) 
to  be  void;  and.  every  pretence,  colour,  feigned 
condition,  expressing  of  use  or  other  matter  or  thing, 
to  the  contrary  notwithstanding:  Provided, it  shall 
not  extend  to  any  estate  or  interest  in  lands,  tene- 
monls,  goods  or  chattels,  had,  made,  conveyed  or 
.  -  assured 
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tini^!i^^if  '^y  person  not  havings  at  the  time  of  such  convey- 
jiS-iteSSi     Ance  or  asrarance,  notice  of  tich  covin,  fmnd,  «r 
coQiisiM." 

2Wi7€*B  case,  iirhich  is  referred  to  in  all  others  as 
the  leading  case  on  iSbim  statute^  ocemred  soon  after 
the  pasnng  of  i<,  viz.  in  die  24th  Elisabeth ;  there,  A. 
being  indebted  to  J3.  in  400/.  and  to  C.  in  aoo/. 
C  broaght  an  aotkm  of  debt,  and  pending  this  ac^ 
Ison  A^  made  a  mont  conreyance  of  aU  hU  goods  to 
M^  in  sadsfiiolion  of  his  debt,  but  eontuined  in  po0- 
seftttOtt,  dold  tome  <>f  the  goods,  set  his  mark  on 
seme  of  die  id&eep,  shore  others,  and  acted  to  all 
int^nls  and  piitrposes  te  the  owner  of  the  goods.  On 
this  6as0  fk€  ^ant  was  held  to  be  fraudulent  as 
«|l;ainst  G*  and  ifdt  within  ihs  {yfOviso,  foi^  though  for 
9l  good  coMideration  it  wals  not  bonijfide;  and  Lord 
Coke,  in  reporting  Ihis  dss^  advises  his  readere 
I9n%  ^  Where  iny  gift  shall  be  td  you  itt  »atisfection 
<rf*  a  debt^  by  ond  who  ib  indebted  td  ethers  ateo, 
1st.  Let  it  be  made  in  a  public  mann^  add  before  the 
Aeighbbuls,  ami  htt  in  pritatey  M  iktte^  i§  a  nlaik 
6f  ftsiM  1  ^d.  Let  ttii  ^oods  and  ahlattels  be  ap(>raised 
by  i^ood  people  to  ib^it  v^ty  V&Iue,  tod  take  a  gift 
in  partictftf  in  6«ebf«i<3tioil  df  y^our  debt :  3d.  Pre- 
sently ttt6t  tlU  lift  take  posse^^ibn  of  theln,  for  con- 
tinuanoe  in  p^Mis^siiiioik  by  thie  doiHyr  is  a  lifign  of^tnist." 
But  thl^tigh  it  fifiiiy  bd  taken  as  k  gefieral  ruk,  that 
the  conltetli^g  itt  po^ieadio^  is  etrdng  evidence  of 

BuU.NJ».  258,  fraud)  ydb  S«fcb  is  not  uwiVenjftlly  the  6a«e*    As  if  id. 

citesCii8,K.B.  j^j  t^o^  «6  B.  16  enable  him  to  purchase  g(ood4, 

and  at  th<d  iitim^  time  take  a  bill  Of  Site  of  fh^te  for 
deouriAg  tte  tiaoney ;  here,  die  Very  iMent  of  the 

tMEibactioti 

(ft)  f  fM<i^  ho  s'Ucti  6»e  ih  fsk  IVtod.  whicb  is  the  bodk  geh^ 
lally  citM  *4  Ofts.  K.  Bi  it  i»  [ft^btU^fe  ch«  abthdr  itoteaded  n> 
refer  to  Buckmd  t.  JUyaoiu  Prec.  in  Chancy  287,  wh[ch  is 
citea  bybim  Wneb  deQveiing  liis  judgiaenlf  in  jBraortJ^v.  nar^en^ 
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'tnufsadioii  bein^.  that  B.  should  haire  the  poiisetf-  CH,XV.fc.  i. 
iMoi^  there  is  ilotfai&g  frandalcftt  in  such  posstesion       Tie$piiu 
liring  QontiDtiad  by  him.  ^5Si£j^ 

6d  whete  A*  beii^  in  debt^  ad  ezeoutiou  issued    •    GwA. 
4fgBLiaBt  ftis  goods,  and  they  being  put  up  to  sale^  a    ^^^*f^ 
irietid  of  -A.  became  the  purdULseary  aad  took  a  bill    '^^"^^ 
of  sale  of  the  sherifl^  but  pennitted  A.  to  cbntidue  in  Kiddl9« 
p^steasioi^  vrlm  afterwards  executed  atiotber  KSi  of  Rawlinsa^ 
Bide  to  G.  anodier  cmBtor  under ur&iok  he  took  p09-  *^'^  r-^^* 
session^  it  was  hield  that  the  first  bill. of  said  itm 
"nllid,  and  that  the  person  to  whom  it  Was  ma^e 
might  recovut  aghiturt.  C.^the  ^alu^  of  tke  goods  sold 

a  T.  Etp4  517.  ^*  Th«re  ob^  Brvmerj^  hAvins.  shipped  a  eargo  of 
goods,  Donbwed  of  the,  plaintiff  600/.  on  bottomry,  an3  at  the 
sAtt#  tirte  ttfadb  (r  hiH  of  sale  tf  the  jgmkb,  tkiA  of  the  produce 
and  advantage  thereof,  to  the  plaintiff.  Sir  Eckka^  NcH^g^  dted 
a  case,  (Snuulcomb  ▼.  Buckinghamy  vide  post,)  where  a  man  to6k  out 
^luOatiUU  against  another  bj  agreement  between  them,  the  owner 
was  to  keep  possession  of  them  upon  certain  terms,  and  afterwards 
foother  obtained  iodgmentaaumt  thesape  m^ 
in  e^ecutioni  and  it  was  held  that  he  mag^t,  and  that  ^e  niat  ex0- 
cutioB  was  naudalent  and  void  agpuast  tm  subsequent  creditor, 
because,  there  was  no  chai^  of  the  pessessioii  and  no  altaiHtioti  of 
the  property ;  and  \ke  said  is  had  been  ruled  fort^  timeB  ih  his  eifr- 
Ipehenoe  at  GuildhaU)  that  if  a  man  seU  goods  and  still  continue  in 
possession^  as  visible  owner  of  them,-,  such  sale  is  ^udulent.  and 
yoid  as  to  creditors,  and  that  the  liaw  has  beed  always  so  held. 
iThe  Lord  Chanoeilor  held,  in  the  prindnei  case^  that  the  trest  of 
theee  goods  appeared  uMn  the  veiy  bill  of  sale,  tliat  thoa^  they 
.were  sold  to  the  plainti£^  jet  they  trusted  Bremer  to  negotiate 
and  sell  them  for  their  advantage,  and  Bnwer^t  keefifDg  possession 
9f  them  ^as  not  to  nve  a  false  credit  to  him  as  in  the  other  cases 
which  had  been  Qited^.«but  for  ^  particular  purpose  agreed  upon  at 
the  time  of  the  sale."  Mr.  J.  B%dier  hod  before  observed,  that 
« in  cases  where  the  possession  was  by  the  termsof  the  deed  to  re- 
main in  Um  vendor  tiU  a  fature  time,  or  tdl  seme  condition  wap 
perfofmed,  his  eoatinaanoe  in  possession-  unt^  that  tune  or  until 
that  condition  wafr  nerfermed>  was  not  fraadulenty  because  such 
jMSsessioa  was  oossistont  with  aad'aoeoaipanied  and  fellewed  the 
oeed;^  smcl  aftet  citiiig  the  above  ^e^.  Bdde4  ''.So  that  the 
Chanc^or^i  thatrOaseiBrooeeded  on  the  distinetien  J  have  taken; 
he  supported  the  deed  beeause  the  want  of  pessessioa  was  eea- 
sistent  with  '\x^  In  the  ease  of  £rinwn^vVlfarfe>t»  the  bill  of  sale 
was  absolute^  and  a  formal  posseseion  w^s  delivered,  but  the 
vendee  verbally  agreed' that  the  vendor  stKMild  roHmin  in'  possession 
for  fou#leea  da^s^  and  or  afceousi  bf  this-  inoongpiit^  it  was  held 
to  be  veid  ss-^^inst  eriditDiv. 

by 
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ACTIONS  AGAINST 

by  him.  And  in  anothei:  case^  where  die  husband 
of  the  plaintiff's  mother  assigned  his  effects  to 
trustees  fbr  the  benefit  of  his  creditors^  and  ab- 
scondedy  leayiDg  his  wife  in  possession  of  his  house 
and.  goods,  nnd  notice  of  die  assignment  being  ad- 
vertized in  the  pubKe  papers,  the  goods  were  after- 
.  wards  sold  by  public  auotioni  and  the  plaintiff  having 
purchased  them,  removed  some,  but  permitted  his 
mother  to  remain  in  possession  of  the  greatest  part 
of  them.  It  was  also  held,  thai  diis  possession  was 
not  fraudulent,  so  as  to  entitle*  a  creditor  who  did 
not  come  in  under. the. deed  to  take  them  in  execu- 
tion. In  these  cases  it  will  be  seen  that  the  trans- 
action was  open  and  notorious,  and  "Uie  possession 
was  not  inconsistent  with  the  declared  intention  of 
the  parties  (c). 

Another 


(c)  Many  cases  Imve  occurred  on  settlements  made  between 
husband  and  wife;  the  most  modem,  and  which,  on  account  of  Hs 
great  importance  in  point  of  value  was  the  most  discussed,  was  chat 
o£  Deway  v.  B0^<m,6  East,  957.  The  circumstances  of  that  case  are 
too  complicate  to  admit  of  a  mere  abstract  principle,  but  the  caM 
itself  is  too  important  to  be  passed  over  without  reference.  It  is 
thus  abridged  by  Mr.  Eeui:  ''  One  who  had  a  life  interest  in  a 
settled  estate  01  his  wife  (both  of  whom  were  aged)  of  at  lenst 
3^000/*.  a-year,  whereof  the  ultimate  reversion  on  failure  of  issue 
male  (of  which  there  was  none)  was  in  her,  and  having  furniture 
and  pictures,  &c.  in  his  mansion  of  not  less  than  8,000/.  value, 
being  pressed  by  his  creditors,  in  pursuance  of  an  agreement  with 
his  wife  conveys  all  that  his  property  to  trustees  (who  had 
married  his  dau^ters)  for  the  benefit  of  his  wife  and  daughters, 
and  subject  to  his  wife's  future  appointment,  in  consideration 
whereof  his  wife  discharged  him  of  above  3,000/.  before  raised  on 
the  estate,  principally  for  his  use,  and  enabled  the  trustees  to  raise 
out  of  her  estate  13,000/.  more  for  the  benefit  of  her  husband's 
creditors,  but  subject  to  tlie  appointment  of  him,  his  executors,  &c. 
and  also  covenanted  to  levy  a  fine,  which  was  levied  a  year  after- 
wards, and  the. husband  covenanted  to  deliver  an  inventory  of  the 
goods  to  the  trustees  within  six  months,  which  was  not  done;  and 
after  the  conveyance  the  husband  continued  to  use  the  furniture, 
&c.  in  the  house,  as  before,  and  was  soon  afterwards  sued  by  seve- 
ral of  the  creditors,  whose  executions  against  such  goods  were  satis- 
fied by  him  without  setting  up  the  trust  deed  or  resorting  to  the 
trust  Amd,  but  money  was  raised  on  it  afterwards  for  o&er  cra- 
diton ;  aad  aSove  two  irean  after  the  deed  the  busbsad  bMg  sued 

by 
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Another  cliass  of  cases  which  may  be  here  noticed,  Ch.  XV.  s.  i. 

we  those  where  a  man  being  indebted  to  one  cre^  Action  for 

-.                ,              i-i*                           ^i»         •-•  Extortion' 

Ator,  And  apprehendmg  process  at  his  suit,  gives  a  ^ 


judgment  of  other  security  to  another  creditor,  for 
the  purpose  of  enabling  him  to  recover  his  debt.  ^ 
This,  if  really  done  for  the  ^purpose,  and  not  with  a 
view  of  himself  benefiting  by  the  transaction,  will 
not  be  considered  as  firaudulent  within  the  statute, 
but  be  good  against  the  other  creditor,  though  ex- 
pressly for  the  purpose  of  defeating  his  execution. 
TbxiB,  where  A.  being  sued  by  a  creditor,  confesses 
a  judgment  to  another  creditor,  for  a  debt  bond  Jiie 
due  to  him '    or  for  such  a  sum  as  will  cover  all  his  *  Holbinl  v. 

,  -         ,.        .  --  ,  J    -     Anderson, 

debts,  directing  a  rateable  proportion  to  be  made  *,  5  x.  R.  335. 
<5r  assigns  his  effects  to  trustees  for  the  like  purpose,  *  Maud  v, 
which  trustees  take  possession  accordingly ',  the  Howell, 
creditor  who  first  sued  his  debtor  cannot  afterwards  ,  p.  ^Itodt 
levy  the  effects  on  the  ground  of  the  executions  qp.  Ly^ter, 
being  fraudulent  as  against  him.  '  3  M.  &  S.  371 . 

Another  injury  committed  by  the  oflScer,  for  which 
the  sheriff  is  civilly  liable  to  make  amends  to  the 
party,  is  that  of  extortion,  which  is  punished  by 

by  die  {daintiff,  a  creditor  before  that  time,  the  trust  deed  was  set 
up  in  bar  of  the  levy  upon  the  goods  in  the  house,  and  the  sheriff  re- 
turned ntdla  bona.  And  upon  an  action  brought  for  a  false  return, 
Jield,  that  in  the  consideration  of  the  questioD,  whether  this  was  a 
bonA  £de  transaction,  or  a  contrivance  to  defeat  creditors,  and 
therefore  void  at  common  law,  or  by  the  stat.  I3£liz.  c.5,  it  is 
.jnaterialto  submit  to  the  jury  the  relative  value  of  property  vnth- 
drawu  from  the  reach  of  the  creditors,  in  proportion  to  the  amount 
of  their  demands  at  the  time,  and  the  value  and  tangibility  of  that 

*  substitated  in  its  place,  in  aid  of  the  conclusion  that  the  deed  was 
-covenous  ag^nst  them;  and  therefore  a  verdict  for  the  {dainti^*, 

•  founded  principally  on  those  concomitant  circumstances,  1st.  the 
previous  embarrassment  of  the  husband ; .  2d.  the  want  of  notoriety    * 

'«f  the  conveyance  at  the  time;  3d.  the  want  of  an  inventory; 
4th.  the  continuance  of  the  husl»nd's  possession,,  though  con- 
«btent  vndi  the  deed,  yet  without  notice  of  the  change  of  property ; 
and  5th.  the  appropriation  by  the  husband  of  a  part  of  the  money 
raised  by  the  trustees  to  his  own  use,  without  objection,  was  set 
«side,  and  a  new  trial  granted  to  bring  the  question  more  fiiily  be- 
fore the  court  and  jury,  as  to  the  ^^)d  fkith  of  the  transactiOQ, 
«Bd  the  -mlae  of  the  considemtion,  and  its  availability  to  tlie 
creditors. 

'  ,  BE  several 
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Part  II.      several  statutes.  By  the  stat.  ag  EUz.  c.  4,  certain  fees 
Action  fir     are' given  to  sheriffs  for  levying  €x«cti^ioi» ;  and  by 
the  33  Geo.  2,  c.  28,  various  other  provisions  are 
made  to  prevent  the  oppression  of  indigent   de- 
fendants by  the  rapacity  of  bailifib.     If  a  bailiff 
offend  against  these  statutes,  the  party  injured  has 
>  Woodgate      his  election  either  to  sue  him  or  the  sheriff '|  but  he 
2  T.^Rep.  148.  cc^i^o^  recover  penalties  against  both  for  the  same 
'Teshall  v.      offence  ^.    If  he  sue  the  sheriff,  he  must  in  general 
lAyt<Mi  and      *prove  the  writ,  warrant,  and  misconduct  of  the  bailiff; 
mi2,      '         but  if  the  sheriff  has  returned  the  writ,  and  the  ex- 
tortion appear  on  the  face  of  his  return,  the  warrant 
is  unnecessary  ((f).     The  same  evidence  should  be 
given  in  the  action  against  the  bailiff.    One  of  the 
'  [  3^9  ]      offences  enumerated  in  the  latter  act  of  parliament, 

*  JaquM  9.  is  taking  more  than  by  law  is  allowed  for  waiting  till 
Wbitccmib,  bail  is  given,  for  which  a  penalty  of  fifty  pounds  is 
35i.  *  inflicted ;  but  it  has  been  holden,  that  no  action  can 
Martm  be  maintained  for  this  offence,  without  proving  a 
&  Pill.  N.  regular  table  of  fees,  settled  in  pursuance  of  that  act, 
I^P-  59*          which,  I  believe,  has  never  yet  been  done'. 

FaUt  Bdum  For  fahe  return  of  mt$ne  process,  the  declaration 
r^a$^         generally  states  the  plaintiff's  cause  of  action ;  that  a 

writ  issued  and  VftiB  delivered  to  the  defendant,  and 
that  the  defendant  either  did  take  the  debtor,  and 
afterwards  permitted  him  to  escape ;  or  else  that  he 
might  have  taken  him,  but  did  not,  and  returned 
$M%  eat  inventus.    In  this  case,  therefore,  the  first 

♦  Alexander  evidence  Will  be  the  plaintiff's  cause  of  action  %  in  the 
'^  t^r"^^^^'  same  manner  as  if  the  action  were  against  the  ori- 
4    '     ^'      '  ginal  defendant,  aftd  therefore  his  acknowledgment 

V.  Horne,  will  be  admissible^,  next  the  writ  and  return  (e)  by 
9£sp.^.  jai 

(cQ  If  the  judgmeDt  be  stated  in  the  declarattoa  lie  mtuit  also 
prove  that.    Sm^  r.  Smith,  a  Black.  1 101 . 

(tf)  In  Webbv.  Heme  and  OMtther,  l  Bo6.|c  Pul.  981,  wbem  the 
declaration  for  an  escape  on  meane  process  alleged  that  the  writ 
was  endorsed  for  bail,  iff  viriue  cf  oh  t^fidamt,  iiK,  the  court  held, 
that  the  afhdarit  should  be  proved,  and  that  the  prodacdoo  mr 

proof 
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an  exanuned  copy  qf  ihe  original,  filed  of  c^ord,  Ch.  XV.  «.  i. 
nviiich  is.  suffioieot  evidence  of  the  writ  itself,  and  (^   ^^dse  Betum 
ite  delif^iy  to  the  shmff;  then,  the  warrant  to  the      ^^^^ 
officer,  in  the  same  manner  as  in  the  former  in-  .—........^ 

stanoe ;  and,  lastly;  lifter  that  the  defendant  was      [  390  ] 

once  in  the  custody  of  the  bailiff,  or  of  his  follower 

in  his  presence  %  and  escaped  from  him )  or  else  that  '  Blatch 

notice  was  given  to  the  sheriff,  under-sheriff,  or  c^%\ 

bailiff*  where  the  defendant  was,  and  that  he  might 

hai^e  been  arrested  had  the  officer  thought  proper  to 

have  taken  him.    But  notice  to  the  agent  in  London 

of  a  country  under-sheriff  will  not  be  sufficient  ^.  In  '  Gibbonv. 

order  to  show  the  amount  of  the  damages  which  he  c**^k**8o 

has  sustained,  the  plaintiff  should   also  prove  the 

eirouinstances  of  the  defendant  at  the  time  of  the 

arrest,  and  that  be  has  since  absconded,  or  become 

insolvent,  for  if  the  defendant  were  originally  in  bad 

drcumst^oes,  or  he  may  be  met  with  every  day, 

and  the  plaintiff  has  not  in  fact  been  injured  by  thip  >  Tempest 

negligence  c^  the  defendant,  the  damages  will  be  q^^^^^ 

merely  aooiinal  ^ 

If  tibo  sheriff  make  a  return  of  cqn  corpus^  and  the  Extpe  on. 
9K)und  of  complaint  be  that  he  had  not  the  de-  -Mc«««^"««» 
fwdant  forthcoming  at  the  return  of  the  writ,  the 
{Jaintiff  must  prove  his  debt,  the  writ  and  return,  . 
which,  admitting  the  caption,  renders  the  warrant, 
mneoessavy*  He  must  then  prove  that  the  defendant 
was  at  large,  or  in  improper  custody  after  the  return 
of  the  wrii^,  that  no  bail  above  was  put  in,  and  that  by  *  a  Blac.  1048. 
th^se  circw^tapces  he  has  been  injured ;  for  where  iJ^^MattewoT* 
a  sheriff's  offioer  kept  a  defendant  in  l^is  custody  sT.IUp.  17^. 
•0|9)ie  tin^e  aft^r  the  return  of  the  vmt,  and  then  took     [  39;  ] 
him  to  prison,  yet  ,as  the  plaintiff  was  not,  in  fact, 
delayed  or  injured,  the  action  was  holden  not  to  be 

proof  of  the  writ,  whereon  the  sum  was  endorsed,  was  not  suffi- 

cuRt  iwoof  of  this  sobttafttiTe  allefQAtioii.    But  if  it  had  only  saidy 

cndoned  for  hail  for  so  much,  then  it  woidd  not  have  been  neces-  ^ 

sary ;  and,  io  the  other  case,  an  examined  copy  would  be  suffi-* 

eim*    Firif  Bel.  If  .P.  14. 

s  s  2  maintainaUe 
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maintainable'.  This  action  is  generally  brought 
where  the  defendant  has  been  permitted  to  go  at 
large  without  a  bail  bond,  and  the  court  will  not, 
in  such  a  case^^stay  the  proceedings  upon  the  de* 
fendant  patting  in  bail  ^ ;  nor  will  putting  in  such  bail, 
after  the  expiration  of  the  term  in  which  the  writ  is 
returnable,  afford  any  defence  to  the  action  com- 
menced before  > ;  but  if  the  defendant  in  the  original 
action  <lo,  in  fact,  put  in  and  perfect  bail,  or  having 
put  in  bail  render  himself  in  their  discharge  before 
the  time  for  bringing  in  the  body  is  expired,  the 
action  is  not  maintainable  although  no  bail  bond  has 
been  taken  ^. 

In  an  action  for  a  false  return  of  the  writ  of  .^^ert 
facias,  the  plaintiiF  must  prove  examined  copies  of 
the  judgment,  writ,  and  return,  and  give  evidence  of 
the  warrant,  as  in  other  cases.  He  must  then  prove, 
that  the  debtor  had  goods  withinthe  count]^;,  and  that 
due  notice  was  given  to  the  defendant,  or  his  bailiff, 
of  them.  If  the  property  of  the  goods  is  alleged  to 
be  in  a  third  person,  and  the  sheriff  be  indemnified 
by  him  to  return  nulla  bona^  the  plaintiff  must  also  be 
prepared  to  prove  die  property  to  be  in  the  original 
defendant,  by  showing  acts  of  ownership  by  him,  or 
other  conduct  inconsistent  with  the  claim  whidi  is 
setup.  ' 

In  general  the  goods  of  the  debtor  are  bound  from 
the  time  of  deUvering  the  writ  to  the  sheriff;  but  if 
the  plaintiff,  or  his  attorney,  give  directicms  to  the 
sheriff  not  to  levy  till  a  future  day,  and  in  the  mean 
time  another  writ  be  delivered  to  the  sheriff,  the 
plaintiff  loses  his  priority;  and  the  sheriff  should  levy 
on  the  second  writ'.  In  this  case,  therefore,  the 
sheriff  may  return  nulla  bona  on  the  first  writ,  and 
support  his  return  by  proving  the  fact.  So  if  a  trader 
has  committed  an  act  of  bankruptcy  before  the  writ 
was  delivered  to  the  sheriff,  or  being  ip.  prison,  for 
debt  at  the  time,  remain  there  so  long  afterwards  as 

to 
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te  make  up  two  months^  and  a  commission  issue  Ch.XV.  s.  i. 

s^ainst  him*;  ibis  by  relation  devests  him  of  all  J^^^^ 

property  from  the  first,  and  the  sheriff  must  not  pro-  ^Sx^ttitm. 


^mmm 


ceed  to  seU,  though  he  had. in  &ct  ^evied  the  goods.     ■ 
Here  also  the  sheriff  must  return  nuUa  bona,  and  give  '  ^^P^ 
evidence  of  the  different  facts  necessary  to  support  the  I'surr/^. 
commission,  v^z.  the  trading,  act  of  bankruptcy,  &c.     Chippendale 
.Where  the  action  is  brought  a^nst  a  sheriff  for  b,5^p|44, 
the  escape  of  one  in  execution^  the  plaintiff  may  de« 
clare  in  debt;  and  if  the  sheriff,  having  returned 
€epi  carpus,  afterwards  pennitted  the  defendant  to 
escape,  the  plaintiff  must  prove  copies  bfthe  judg- 
ment, writ,  and  return.    But  if  the  escape  were  from 
thfe  bailiff  before  the  retium,  and  the  writ  remain  un- 
iretumed  in  the  sheriff's  hands,  the  writ  itself  may  be 
pi'oduced.  The  plaintiff  should  also  in  this  case  prove  Sedvide 
the  warrant,  to  show  that  at  the  time  the  debtor  Awier^owp. 
escaped  from  the  bailiff,  he  was  invested  with  that  63. 
character.    If  the  debtor,  being  in  the  county  gaol^ 
was  charged  with  a  writ  of  execution,  by  lodging  it 
with  the  sheriff,  it  will  be  necessary  to  prove  the  fact 
of  his  so  being  in  custody,  at  the  time  of  the  delivery 
of  the  writ;  and  to  avoid  the  difficulty  which  might 
otherwise  arise  in  this  case*,  it  is  by  stat.  8  &  9  W.  3,  8  &  9  W.  3^ 

C  37  S.  O. 

enacted,  **  That  if  any  person  or  persons- whatsoever,    '  r  \m  t 

desiring  to  charge  any  person  with  any  action  or 

execution,  shall  desire- to  be  informed  by  the  marshal 

of  the  King's  Bench,  or  warden  of  the  Fleet,  or  their 

lespectiye  deputy  or  deputies,  or  by  any  other  keeper 

or  keepers ;  of  any  other  prison  or  prisons,  whether 

such  person  be  a  prisoner  in  his  custody  or  not,  the 

said  marshal  or  waiden,  or  such  other  keeper  or 

keepers  of  any  other  prison  or  prisons,  shall  give  a 

true  note  in  writing  thereof  to  the  person  so  request- 

Vdg  the  san^e,  or  to  his  lawful  attorney,  upon  demand 

at  hifi  office  for  that  purpose,  or,  in  default  thereof, 

^jhiBill  forfeit  the  sum  of  fifty  pounds;  and  if  such 

vuurshal  or  warden^  or  their  respective  deputy  or 

_    -        .    '  B  E  3  deputies 
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deputiM  ezeroiaifkg  the  said  office,  or  otlMir  keepet  tft 
Iceepers  of  any  other  pmon  tat  pmonft,  fihall  gi^e  a 
ikote  in  writing  that  such  person  is  an  actual  prisoner 
in  his  01^  their  cmstody,  every  such  note  shall  be  ac- 
cepted and  taken  as  a  snfflciettt  evidence  that  such 
person  was  at  that  time  a  prisoner  in  actaai  custody/' 

In  eases  where  the  prisoner  was  in  custody  of  a 
former  sheriff,  the  assignment  of  the  prisoners  made 
by  him  to  the  defendant  should  also  be  proved ;  for 
the  sheriff  is  only  cha^eable  with  su^h  prisMers  as 
are  assigned,  unless  he  come  into  office  on  the  dead! 
of  the  old  sheriff,  in  which  case  he  must  take  notice 
of  all  prisoners  in  the  gaol  at  his  peri!. 

If  the  action  be  brought  against  the  marslMj  of  die 
King's  Bench  or  warden  of  the  Fleet,  the  plaiMiff 
must  prore  the  debtor  to  have  been  regularly  oon^ 
mitted  to  his  custody  by  the  court,  whi<Ap,  in  casea 
of  execution  it  shouM  seem,  oaft  ody  bo  doae  by 
proving  an  esiflonined  copy  ef  the  ectnmUtiiur  enAei^A 
6f  record ;  but  where  the  debtor  is  commttled  on  ft 
habeas  corpus  eharged  with  tnesne  frocessy  the  proAio* 
tion  of  the  habeas  eorpus  itself,  with  the  jiidge*s  cetn- 
mitment  annexed  to  it,  is  sufficient  evidence  of  suck 
coHuniiment,  it  being  also  proved  that  notice  of  it 
was  given  to  the  defendant  by  entering  a  mcMnoran- 
dum  of  it  in  the  book  kept  by  him  fof  that  purpose. 

When  a  defendant  is  m  custody  o^  the  marshal, 
and  is  to  be  charged  with  a  King^s  Bench  eitecution, 
a  rule  is  obtained  for  the  marshal  to  aekaowiedge  the 
defendant  to  be  in  his  custody,  and  be  is  domttttted 
upon  such  acknowledgments  In  this  ea6e>  tbeirefefe, 
it  would  be  proper  to  prove  such  aeklMwIedgment  on 
the  trial;  butif  hebe  incustodyofthevrarden  of  &e 
Fleet,  and  is  to  be  charged  irith  a  Common  Fkas  er 
Exchequer  writ , a  habeas  carpus  ia  obtsteed,  tile  fetum 
to  which  proves  the  fact  of  hlft  bdlig  in  clttltody^ 

Having  thus  established  the  foet  of  the  prisoner 
being  in  the  defendant's  custody,  the  plaintiff  must 

next 
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nut  prove  the  eac»fe  from  it,  by  ftnde&se  of  ike   Cb.XV.s.i, 
debtor  having  been  afterwards  seen  at  I^irge ;  and  in      Aetimjbr  - 
thie  caie,  whether  hie  escape  were  before  or  after  the   ^*j^^^ 

retorm  of  the  writ,  the  sheriff  is  equally  liable  to  an  < 1 

action.    He  cannot  permit  him  to  be  out  of  his  own     [  395  ] 
custody  for  a  moment^  and  even  where  after  the  arrest 
the  baiUff  suffered  the  defendant  to  go  about  on  two 
different  days,  in  company  with  his  follower,  for  the  '  ^^^ 
purpose  of  enaUing  him  to  settle  his  alBairs,  it  ^as  1  Bos.  &  Put 
holden  to  be  an  escaped    So  where  a  baiUff  of  a  ^; 
liberty  having,  arrested  the  defendant,  delivered  him  ^^^' 
into  the  county  gaol,  this  was  determined  to  be  an  ^^^^^^ 
escape*.    The  evidence  of  the  escape,  as  well  as  that  Surrey,  2  T. 
of  the  custody,  is  rendered  much  more  easy  by  the  ^P*  ^ 
befoie-meiitioned  statute  of  8  &  g  Will.  3,  wl^ich  ^&9  W  3, 
enacts,  '^  That  if  the  marshal  or  warden,  or  their  ^*      '' 
deputies,  or  the  keeper  of  any  prison,  after  one  day's 
notice  in  writing  for  that  purpose,  shall  refuse  to  show 
a  prieoner  committed  in  execution,  to  the  creditor 
or  his  attorney,  such  refusal  shall  be  adjudged  an 
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Hm  dcdTendant  may  put  the  plaintiff  to  the  proof 
of  all  these  fiicts  by  the  plea  otnilckbit.    He  may 
also  plead  that  the  escape  was  against  his  will,  and 
that  he  made  fresh  pursuit  and  retook  the  prisoner 
before  the  commencement  of  the  plaintiff's  action ;  SkgW,^ 
but  before  such  plea  is  received,  affidavit  must  be  ^*  ^' 
made  by  the  gi^>ler  that  the  prisoner  escaped  without 
his  consent  or  privity.    This  ^a  may  be  pleaded  to  '  ^^f"^   < 
an  action  charging  a  nohmtwnf  escape  S  for  the  plain-  ^  t.  Rep/ia6. 
tiff  may,  on  such  a  count,  give  evidence  of  a  neg-     [  396  ] 
UgmU  escape,  and  if  it  appear  that  the  prisoner 
escaped  from  Ac  rules  of  the  King's  Bench  prison 
wkhout  the  marshal's  knawledge,  that  will  not  falufy 
the  plea.  The  defendaattBUty,  also,  where  the  escape  ibid: 
hue  been  against  his  will,  plead  and  give  in  evidence 
that  the  prisoner  returned  into  his  custody  before  the 
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commencement  of  the  action^  which  is  eq^valent  to 
a  retaking  by  him,  but  in  this  case  it  must  appeal 
that  the  prisoner  remained  in  custody  till  the  com- 
mencement of  the  plsuntiff 's  action ;  and,  thcirefore, 
where  the  defendant  pleaded  generally  that  the  pri« 
soner  returned,  and  that  the  defendant  did  thereupon 
then  and  afterwards  keep  and  detain  him,  and  the 
replication  traversed  the  keeping  and  detaining  modo 
et  forma,  and.  the  plaintiff  proved  that  the  prisoner 
again  escaped,  and  died  out  of  custody,  the  court 
held  that  he  was  entitled  to  a  verdict '. 

The  law  in  this  case  is  extremely  severe  on  gaolers^ 
for,  if  the  prisoner  cannot  be  retaken  on  a  fresh  pur- 
suit, no  excuse  is  admitted  but  the  act  of  €Uxl,  or  the 
king'A  enemies.  The  destruction  of  his  prison  by 
a  riotous  mob  ^,  the  secret  escape  of  an  alien  from 
his  custody',  or  a  rescue  from  his  officers,  while 
obeying  the  conmiands  of  a  habeas  corpus  \  furnish 
no  defence  to  this  action,  though  no  actual  negli- 
gence is  imputable  to  him. 

The  plaintiff  is,  in  this  action,  entitled  to  recov^ 
all  money  which  is  due  to  him  from  the  prisoner; 
and,  therefore,  the  circumstances  of  the  defendant 
are  not  material  to  be  proved  ^, 

Another  injury  which  a  person  may  sustain  by  the 
tortious  or  negligent  act  of  the  sheriff  or  his  deputies^' 
and  for  which  the  law  gives  an  action,  is  the  taking 
insufficient  sureties  on  granting  a  replevin  of  a  dis- 
tress for  .rent.  The  statute  11  Geo.  2,  c.  19,  s.  23,' 
enacts,  that  air  sheriffs  and  other  officers,  having  au* 
thority  to  grant  replevin,  shall,  in  any  replevin  of  a 
distress  for  rent,  take  from  the  plaintiff,  and  two 
responsible  persons,  as  sureties,  in  their  own  names, 
a  bond  in  double  the  value  of  the  goods  distrained, 
conditioned  for  prosecuting  the  suit  with  effect  and 
without  delay,  and  for  duly  returning  the  goods  and 
ehatiels  distrained  in  case  a  return  shall  be  awarded. 

For 


SHIRIFFS   AMD   BAILIFFS.  j^2& 

I    For  a  ne^ect  of  doty  in  this  particular!  the  sheriff,  Ch.  XV.  s.  i . 
under-sheriff,  and  replevin  clerk  are  all  liable ' ;  and  a     Actjumfir 

bailiff  who  makeff  cognizance  may  maintain  the  *^^^^^' 

action,  as  well  as  a  person  who  is  the  actual  land*  ........_^ 

lord^.  'Bichardsv. 

In  order  to  sustain  this  action,  the  plaintiff  should  ^,«^.»«-- 
prove  the  several  facts  averred  in  his  declaration ;  'pagev. 
viz.  the  taking  the  distress,  the  replevin  made,  the  £amer»  i  B.  & 
bond,  and  the  insufficiency  of  the  sureties.  '  ^^' 

The  replevin  will  be  proved  .by  the  sherijSs  or  re* 
plevin  clerks ;  precept  or  warrant,  as  formerly  directed 
when  speaking  of  executions,  &c. ;  and  the  bond  by  the 
subscribing  witness.    At  one  time  slight  evidence  of 
the  insufficiency  of  the  sureties  appears  to  have  been       . 
considered  sufficient';  but  modem  decisions  have /Saunders 
'much  narrowed. the  liability  of  sheriffs  in  this  par-  Bol^N'^Ga 
ticular ;  and  it  is  now.held»  that  if  the  sureties  taken 
by  the  sheriff  are  of  apparent  responsibility,  he  is 
not  answerable  to  the  landlord,  though  he  neglected 
to  inquire  into  their  actual  sufficiency  \  so  that  some  « Hindal  v. 
evidence  should  be  adduced  to  show  either  that  the  ^^^» 
sheriff  or  his*  officer  actually  knew  of  the  insufficiency 
of  the  sureties ;  or  that  their  habits  of  life  were  so 
low,  or  their  insolvency  so  notorious,  as  must  neces- 
sarily have  raised  a  suspicion  of  their  sufficiency  in 
his  mind. 

There  have  been  some  differences  of  opinion  as  to 
the  extent  of  the  sheriff's  liability  in  this  case.    The 
Court  of  Eang^s  fiench  in  two  instances  ^,  and  the  «  G«a  v.  Letb- 
Common  Pleas  in  one  ^ '  determined  that  he  was  only  brid^  4  Ti  R. 
liable  to  the  value  of  the  goods  distrained ;  but  in  ^^jdnsoa  «* 
aaother  case,  the  latter  court  held  that  he  was  liable  MCauley,  lU 
to  the  extent  of  the  penalty  in  the  bond.  B^^r** 

On  principles  somewhat  similar  to  the  last,  is  the  a  H.  B.  547. 
action  founded  on  the  statute  8  Anne,  c.  14,  s.  1,-  ^ 

which  enacts,  that  no  goods  or  chattels  upon  any  mes- 
suages, lands,  or  tenements,  leased  for  life,  term  of 

years, 


^3^  ACTIONS   AOA1N8T 

Pare  n.       years,  it  will,  or  otberwke,  shall  be  liable  to  be  taken 

JMmf»      by  virtue  of  an  execntion,  on  any  pretence  wbatso» 

^p^^A  ^      tver^  unless  the  party  at  whose  suit  die  said  executtcm 

jLmMnFs     18  sued  out,  before  the  remoTal  of  such  goods  fixm  off 

•  the  said  premises  by  virtue  of  such  execution  or  ex* 

tent,  pay  to  the  landlord  of  the  premises,  or  his  bttliff, 

att  such  sums  of  money  as  are  due  for  rent  for  the 

said  premises  at  the  time  of  such  taking  of  the  goods, 

provided  the  arrears  of  rent  do  not  amount  to  more 

than  one  year's  rent. 

Videante,3oi.      To  support  this  action,  the  plaintiff  must  prove 

the  demise  as  stated  in  the  declaration,  the  levy  made 
wider  the  sheriff's  warrant,  and  that  notice  of  the 
>  Smith  V.         arrear  was  given  to  the8heriff,under*sheriff,orbailiff% 
3  Taunt.  400.    ^od  the  valne  of  the  goods  seized. 

lilts  will  entitle  him  to  the  amount  of  a  year's  rait, ' 
provided  the  goods  will  ext^od  so  far,  and  so  much 
w>ere  due  at  the  time  the  levy  was  made,  but  not  to 
any  rent  aoomiag  due  after  the  seiannre,  thou^  while 

*  Ho^Uaa  V.  the  sheriff  was  in  posseonion  *,  and  this  even  in  the 
^L  ^S,  245.  ^"^^  ^^  ^  seixure  of  growing  com,  which  must  neoes- 
*Gwilliamv.     saiily  remain  on  the  premises  to  ripen  >• 

^^.®''  In  regard  to  the  specief  of  execution  against  which 

'  thelandlord  is  thus  protected,  it  has  been  hdd  thatan 

^t.  John's  outlawry  in  a  civil  suit  ^,  an  execution  for  the  costs 

Murora, '  of  a  nonsuit  ^,  and  even  a  seizure  under  a  comniasion 

7T.Rep.359.  of  bankrupt^  are  within  the  statute;  but  AaCthe 

2^^^  ^'  prerogative  process  of  an  extent  in  aid  is  not' :  aad 

%wS!%4x  tliou^  the  plaintiff  would  be  protected  against  the 

•  BudUey  s.  assignaes  ef  a  bankrupt,  yet  if  the  sheriff  seiie  mder 
j^  ^1^  '  an  executian^  and  such  execution  is  overhanled  by 
vRexe.  ft  commisskm,  the  sheriff  will  not  be  allowed  to 
^^jp^r  deduct  the  year's  feaii  due  to  the  landlord  in  an  action 

^  ^'     Iqr  the  assigneoB,  unless  he  has  actually  paid  it  over 

'iJ^^'aK*'  ^^  ^^^^  ^  *®  cottmissioo  •. 
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TheSUUtOes 
relating  to 
Jutticesand 
Constables, 


Agaimi  Jtatke^  Consiahhsy  land  Revenm  Oficen. 

In  actions  against  officers  of  the  cruninal  and  Ch.XV.  8.a. 
Revenue  law,  some  previous  steps  are  rendered  neces- 
sary by  the  positive  rules  of  several  acts  of  parliar 
inent,  which  the  plaintiff  must  be  prepared  with 
evidence  to  show  he  has  complied  with.  By  sta- 
tute 21  Jac.  1,  c.  12,  actions  against  justices  of 
peace,  mayors,  bailiffs,  churchf^ardens,  overseers  of 
the  poor,  constables,  and  other  peace  officers,  or  per- 
sons acting  in  their  assistance,  or  by  their  command, 
tpust  be  brought  in  the  proper  county.  By  statute 
^  Jac,  1;  c.  5,  (made  perpetual  by  the  other  act)  the 
defendant  may  give  every  thing  in  evidence  on  the 
general  issue  (f)^  And,  by  24  Geo.  2,  c.  44,  s.  1,  no 
writ  can  be  sued  out  against  a  justice  for  what  he 
does  in  the  execution  of  liis  office^  till  notice  in 
writitig  of  such  mteilded  writ  has  been  delivered  to 
him^  or  left  at  his  usual  place  of  abode,  by  the  at* 
iomey  or  agent  of  the  party  who  intends  to  sue,  one 
calendar  month  before  the  suing  out  the  same;  in 
which  liotice  must  be  contained  the  cause  of  action, 
and  on  the  back  Qf  which  must  be  endorsed  the  name 
and  place  of  abode  of  such  attorney  or  agent.  By 
i^t.^  2b  t^^  plaintiff  must  be  prepared  iD  prove  the 
notice  <)ii  th^  trial  j^andj,  by  sect,  g,  he  i?  precluded 
from  giving  evid^noe  of  any  oause  of  acttou  not  con- 
tained  m  it, 

(/)  %  stiitute  43  (ho,  %  c.  8^  s.  6j  the  provisions  of  this  sta- 
tute ot^I  J^  t,  t^  eitioided  to  ][iei'SOtts  hdlifiiigy  eiertisiiigy  dr 

d<g(^  dtoer  c«ni  or  on/itoiy,  either  in  or  out  of  this  kin^dnn^  wha 
IiaVi,  by  vlrttie  6f  such  public  employments  office,  Ice.  power  to 
MflUlt  fvaois  to  saft  amib^i  mepl  AsAAftplflmtlffis  pe^« 
mitted  to  state  any  thing  done  out  of  ttus  kingdom  to  httv^  \mm 
done  at  Westminster. 

By 
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ACTIONS    AOAlNtT 

By  the  tame  atatute,  (sect.  6.)  np  action  can  be 
brought  against  any  constable,  or  any  other  person 
acting  by  his  order,  or  in  his  aid,  for  ^any  thing  done 
in.  obedience  to  a  justice's  jfrarrant,  under  hand  and 
seal,  until  demand  made  or  left  at  theusual  place  of 
his  abode,  by  the  party  intending  to  bring  such  action, 
or  by  his  attorney  or  agent,  in  writing,  signed  by 
the  ,  party  demanding  the  same,  of  the  perusal  and 
copy  of  such  warrant,  and  the  same  has  been  refused 
or  neglected  for  the  space  of  six  days  after  such  de* 
mand ;  and  in  case,  after  such  demand  and  compli- 
ance therewith,  by  showing  the  said  warrant  to«  and 
permitting  a  copy  to  be  taken  thereof  by  the  party 
demanding  the  same,  (which,  it  has  been  holden, 
may  be  done  any  time  before  the  action  is  commenced, 
though  after  the  expiration  of  six  days),  an  action  be 
brought  against  the  constable,  8cc.  without  making 
the  justice  a  defendant,  on  producing  or  preying  such 
warrant  at  the  trial,  the  jury  are  to  give  a  verdict  for 
the  defendant,  tiotwithstanding  any  defect  of  juris- 
diction in  the  justice.  And  if  the  action  be  brought 
jointiy  against  the  justice  and  the  constable,  then^ 
upon  proof  of  the  warrant,  the  jury  are  to  find  for 
the  latter,  notwithstanding  such  defect  of  jurisdic- 
tion ;  and  if  they  find  against  the  justice,  the  plaintiff 
is  to  recover  the  costs  he  is  to  pay  to  such  defiandant 
against  the  justice.  If  the  judge  certify  that  the  in* 
jury  was  wilfully  and  maliciously  done,  the  plaintiff 
is  (by  sect.  7.)  entitied  to  double  costs ;  and  the  same 
advantage  is  given  to  the  defendant,  in  case  of  his 
success,  by  the  before-mentioned  statute  7  Jac.  1, 
c.  5.  The  action  must,  by  the  statute  24  Geo.  3, 
c.  44,  s.  8,  be  brought  within  six  calendar  months, 
but  if  any  part  of  the  imprisonment  under  a  warrant 
be  within  six  months^  the  justice  is  liable  to  an  action 
pro  tamo. 

Justices 


JUSTICES^   CONSTABLBgy  8lC.  A^n 

Jottioes  are  still  furtber  jmrtected  by  a  late  act  of  Ck*  XV/s.  x 
parliament,  which  enacts,  that  in  all  actions  what-    The  StOMia 
soever,  which  shall  thereafter  be  brought  against  any     Kttionmd 
justice  or  justices  of  the  peace  in  the  United  King^     CmuMUi, 
iiomy  for  or  on  account  of  any  conviction  by  him  or  ■  »  ' 

them  had  or  made,  under  or  by  virtue  of  any  act  or  ^|?,^'  * 
acts  of  pailiament  in  force  in  the  said  United  E^ngdom^ 
or  for  or  by  reason  of  any  act,''  matter  or  thing  what- 
soever, done  or  commanded  to  be  done  by  such  jus- 
tice or  justices,  for  the  levying  of  any  penally,  appre- 
hending any  party,  or  for  or  about  the  carrying  of 
•any  such  conviction  into^  effect,  in  case  such  convic- 
tion shall  have  been  quashed,  the  plaintiff  or  plainti£b^  [  400  ] 
in  such  action  or  actions,  besides  the  value  and 
-amount  of  the  penalty  or  penalties  which  may  hav6 
i>eeB  levied  upon  the  said  plaintiff  or  plaintifis,  in 
tsase  any  levy  thereof  shall  have  been  made,  shall 
not  be  entitled  to  recover  any  more  or  greater  da^ 
mages  than  the  sum  of  two-pence,  nor  any  costs  of 
suit  whatsoever,  unless  it  shall  be  expressly  alleged 
in  the  declaration  in  the  action  wherein  the  recovery 
flhall  be  had,  and  which  shall  be  in  an  action  upon 
the  case  only^  that  such  acts  were  done  malkiously, 
tmd  without  any  reasonable  or  probable  cause. 

In  cases  where  malice  is  thus  alleged,  it  will  be  Burtey  v. 
important  to  prove  in  evidence,  not  only  the  circum-  f^JiJJ^^'reo^ 
stances  really  attending  the  case  of  the  plamtiff,  but 
also  what  passed  before  the  magistrate ;  for  though 
the  prosecution  may  have  been  wholly  without  foun- 
dation, yet  the  magistrate  may  have  been  blame- 
less upon  the  evidence  laid  before  him. 

And,  by  the  second  section  of  the  same  act,  it  is 
enacted,  that  the  plaintiff  shall  not  be  entiUed  to 
recover  against  such  justice  any  penalty  which  shall 
have  been  levied,  nor  any  damages  or  costs  whsltever, 
in  case  such  justice  shall  prove  at  the  trial  that  suc^i 
plaintiff  was  guilty  of  the  offence  whereof  he  had 

been 


^^d  JkCTl9¥^   AQA1N8T 

Pm  n.      l>era  cofttiotod,  or  <«  a^eowil  of  wki^h  h#  ha4  beea 

TktSuMa    ttpfmhtnded^  or  JuMl  othenwifii^  ajaflS^ed^  and  that  he 

^j^^l^    had  imdeiigoM  no  grwrtv  puniabm^nt  thaa  waa 

Ogmen.      aMigMd  by  law  lo  such  offence* 

■  '■■■      This  aot  of  parUfment  ^sisieada  to  aU  p^aeg  of  coa- 


j^**y  ••       victioii%  whadiar  a  peaaniary  p^aalty  qr  a  coipon^ 

i3£itf^67.  puBidunant  ia  iiifli(^(  aod  if  tha  party  ba  duly 
Qonvioted,  tba  fonaa)  .laoord  of  ooaviotion  may  bo 
4iaiwii  ap  any  tiiae  before  tba  Irial  of -tha  a^oo. 

Officaa  of  the  wfhe  (by  93  Gao.  39  c.  701  a»30,  &cO 
and  those  of  Che  emiinm  (by  24  Geo*  3»  c.  47,  a*  35.) 
an»protactad  by  neady  the  aame  regulations  as  wexe 
wade  by  the  previoua  statutes  in  iaTour  of  justices* 
A  month's  notioe  (g)  is  tp  be  giyen,  which  is  to  cqih 
tain  the  canse  of  action,  and  the  names  and  placeaof 
[  401  ]  abode  of  the  persoa  mito  is  to  bring  the  action,  and 
of  his  aMooicy  or  afient.  The  vmii^  is  ironfiped  tp 
the  .ptoper  uoxuAf,  and  the  defendant  has  the  ad- 
matege  of' the  geneml  issue*  In  two  r^sp^ts  only 
Ihay  differ  from  the  Otbera»  both  of  ^hich  are  more 
iwoamble  to  them,  m^  the  action  moat  be.bro4ght 
fwithin  thm  months^  snd  the  dfitmi^^^  in  ease  of 
the  plsmtiff 'a  ftilute,  leooveia  ^Nii^  oosla- 

These  siatnitea  have  seoeivad  tha  moat  liberal  con^ 
airuotioa  in  iavoar  of  officaia  of  juataoa.  They  ex- 
tnd  to  every  case  wheve  a  man  apts  bon&Jide  in  the 
auppoeed  execution  of  his  duty,  though  he  haa  trans- 
gressed the  rules  of  law,  and  UM  not  authorized  to 
do  the  act  complained  oL  And  eiFen  if  one  magi* 
-flArate  aet  aloae  in  a  case  where  the  law  requires  the 

Toke  J9  East,   <^<»^currence  of  another  magiatorate,  ba  is  still  entitled 

3^5^ '  to  notice. 

If  sa  ewdm  ojfimr  assault  anJonoeent  map,  nhom 
he  aoapecls  of  being  a  smuggler,  employed  in  running 

(j)  Thm  imj  on  which  ths  mocice  w  fiycn  if  iochided  in  the 
ledboisn^  2na  therefore  if  the  notice  be  given  on  the  38th  April, 
the  writ  maj  be  aued  out  on  the  s8th  May.   See  Ctutk  v.  BmUH, 

goods. 
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JUSTICSS^   GONSTABLBBf  8CC.  ^Of 

goodi^  no  actioD  is  maintainable  without  this  notice' ;    q^^  ^y^ 
but  if  he  make  his  official  station  a  mere  pretence,    C(mftmititm 
as  if  he  seize  goods  not  liable  to  seizure,  and  extort  ^  ^  ^Stetara. 
money  for  the  return  of  them,  no  notice  is  necessary 
previous  to  the  commencement  of  an  action  ofiw-  Wilson  5T. 
sun^t  to  recover  back  the  moneys.    So  if  a  con-  ^P- 1* 
viction  before  a  justice  of  peace  be  quashed,  assumpsit  w^^ '°'  m 
lies  against  the  constable  to  recover  back  the  money  Rep.  48^ 
levied  without  notice  3.  And  these  statutes  being  only  'Felthamv. 
made  to  protect  the  officer  against  actions  which  '^^*^' 
go  to  charge  him  with  the  payment  of  money  by  way 
of  damages,  for  an  irregular  execution  of  his  office^ 
have  been  held  not  to  extend,  to  actions  of  replevin^.  *  FletdMr  «. 
The  constable  is  entitled  to  a  demand  of  a  copy  of  his  a  £111^28^ 
warrant  only  when  he  acts  in  obedience  to  it ;  if  he 
act  without  one,  or  exceed  the  authority  conferred 
on  him  by  it,  he  is  not  within  the  protection  of  this 
dauae  of  the  statute.    As  if,  under  a  general  warrant 
to  seize  the  authors,  printers,  and  publishers  of  a      [  ^od  ] 
libel,  he  i^prehend  the  plaintiff,  who  is  not  speci- 
fically named  ^ ;  or  break  into  a  house,  and  break  •  Money  v. 
the  windows,  under  a  common  warrant  to  levy  a  poor  I^ach,  i  Blac. 
rate  ^ ;  or,  if  being  directed  by  the  warrant  to  levy  74a.  1.  c!"^' 
the  goods  of  the  plaintiff,  described  as  being  of  the~*Billv.Oakley» 
parish  of  G.  in  the  county  of  X.  and,  in  fact,  that  aM.&S.a59. 
part  of  the  parish  in  which  the  plaintiff  resides  is  not 
in  the  county  7 ;  or  if  the  constable  of  one  hundred  ^Miltoaf^ 
execute  a  warrant,  directed  by  name  to  the  constable  ^^^ 
of  another  hundred,  the  action  may.be  brought  with- 
out any  demand 9.    But  where  the  justice,  ,by  bis  •BlMdiev. 
warrant  reciting  that  sugary  had  been  stolen,  and  ^^7'  *  ^* 
that  there  was  reason  to  believe  they  were  concealed  ' 

in  the  plaintiff's  house,  directed,  the  constable  to 
search  for  and  secure  them,  aud  the  constable  did 
seize  sugar  there,  whicb,  in  fact,  had  not  been  stolen, 
it  was  holden  that  he  was  entitled  to  notice,  as  having  ^^^^j^ 
acted  within  the  warrant  *.    And  it  should  be  ob-  hm^i^ 

served. 


A^2  ACTIONS    A(}j%IN8T 

Partn.       served,  that  though  where  the  constable  exceeds  the 

Caiutrudum    authority  given  him  by  the  warrant,  he  is  not  within 

rftheStaiuUs.  ^^  sixth  section  of  the  statute,  which  requires  a 

'  notice,  yet  that  he  is  so  far  within  the  protection  of 

the  statute,  as  to  make  it  necessary  for  the  plaintiff 
to  commence  the  action  within  six  months,  pursuant 
'P«rt«*'-        to  the  eighth  section  thereof'.    Wheiher,  when-he 
3B.&a!330.  ^^^^  without  any  wiarrant  at  all  he  is  so  protected, 
Smith  t.  does  not  appear  to  be  clearly  settled  *.   It  would  pro- 

aBrad.&B.  l>Ably  be  so  beld  if  the  point  were  to  be  expressly 
619.  raised,  though  a  nisi  prius  decision  of  Lord  Kemfon 

*  Parton  ©.        ig  to  be  found  to  the  contrary '. 

3B.&A.'33o;  Where  a  man  sustains  two  characters,  either  of 
and3£8p.aa6.  which  entitles  him  to  do  an  act,  he  may  apply  the 

*  Postlewaite     act  which  he  does  to  either  of  those  characters,  and 

3  Esp.  aa6.       c^aini  the  advantages  of  it  * ;  and,  therefore,  where  a 

4  Biiggs  V.  lo^^  ^f  ^  manor,  who  as  such  is  entitled  to  seize  the 
Evel^,  Barr,  gun  'of  an  unqualified  person,  exercises  that  right, 
^    '       '^^^  and  he  is  also  a  justice  of  the  peace  within  the 

county,  no  action  is  maintainable  without  notice,  for 
the  act  will  be  referred  to  his  authority  as  a  justice. 
Not  only  must  the  notice  be  given,  but  the  form 
prescribed  by  the  legislature  must  be  strictly  fol- 
lowed ;  notice  th  \t  an  action  will  be  commenced,  is 
I  4^3  ]  not  sufficient ;  the  nature  of  the  tmt  or  process  that 
is  intended  to  be  sued  out  must  be  particularly  spe- 

*  Lovelace  cified  ^ ;  and  though  the  plaintiff  need  not  state  the 
7T.R5.631.  /^^'W  of  action  he  intends  to  adopt,  but  will  satisfy 

the  statute  by  stating  the  cause  of  it,  yet  it  has  been 

I^Bon^,  ^^^^^  *****  ^^  ^^®®  ®***®  ^^^  form,  and  adopts  ano- 
a.Camp*  197.  ther,  the  notice  is  invalid  \  Thus,  a  notice  of  an  in- 
tended action  on  the  case,  for  false  imprisonment  and 
^  Strickland  assault,  has  been  determined  not  to  be  sufficient  to 
Itep.63i,note  ®^^Wfe  the  plaintiff  to  give  evidence  on  a  declaration 
{c\  and  638,  for  trespass  and  false  imprisonment  7.  We  have  seen 
qu.vide2iBo8.  *h***^c  statute  protecting  justices,  also  requires  the 
&P.55aynote.  name  and  place  of  abode  of  the  attorney  or  agent  to 

be 
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be  endorsed  on  the  back  of  the  notice.   The  surname^  Cb.  XV.  i.  a. 
with  the  initial  letter  x>f  the  christian  name,  has  been  Omttructianof 
deemed  a  compliance  wifli  the  statute  in  this  parti-    '^  Statutet. 
ciilar ", ;  but  if  the  place  of  abode  be  not  directly  '^ 

stated,  it  is  fatal.    As  where  the  attorney  signed,  i  Mayhew 
^  Given  under  my  hand  at  Durham,"  the  notice  was  v*  Locke, 
holden  to  be  bad,  because  this  was  not  a  direct  al-  Jrr  T 

*  Taylor  is 

legation  that  he  resided  at  that  place  * ;  but  where  Fenwick, 
the  attorney  signed  his  name,  W.  S.  of  Birmingham,  3  Bos.  &  PuL 
it  was  deemed -sufficient,  though  the  particular  street  and  7  T.  Rep. 
was  not  named ' ;  it  being  enough  if  the  direction  be  ^34- 

«o  certain  as  to  enable  the  defendant  to  make  a  fP^^"^S' 
,  __  ^1  .         ^         .      Gough,  3  Bos. 

tender.    The  statutes  for  the  protection  of  excise  &  Pul.  551. 
offioers,  require  not  only  t)ie  name  and  place  of  abode 
of  the  attorney  to  be  mentioned,  but  that  of  the  party 
also,  and.  therefore  his  place  &f  abode  at  the  time  of  ^  .„.,,. 

...  .  «         1  1       •  n    1      *  Williams 

givmg  the  notice,  as  weu  as  that  at  the  time  of  the  «.  Burgess, 
mjury,  must  be  mentioned  in  the  notice'^ ;  but  if  it  3  Tatmt.  157. 
describe  two  partners,  one  of  A.  and  the  other  late  of  poliSat  ?  B 
A.  that  is  sufficient^.  &  P.  5'^2. 

The  general  issue  being  given  in  all  these  cases,  Thneqfcom- 
the  plaintiiF  should,  in  cases  where  the  record  does  2^^ 
not  show  the  action  to  hav6  been  commenced  within 
the  time  of  limitation,  be  prepared  with  the  writ  to      [  404  ] 
produce  in  court,  and  if  the  defendant  were  not 
served  with  the  first  writ,  it  must  be  connected  with 
the  second,  as  was  before  directed  in  the  instance  of 
actions  on  penal  statutes.    If  the  plaintiff  be  impri- 
soned for  a  length  of  time,  he  has  six  months  from 
the  end  of  his  imprisonment  to  bring  his .  action  ^.  e  pickersgiU 
But  it  has  been  holden,  that  an  action  against  a  cus-  v.  Palmer, 
tom^-hottse  officer  for  seizing  goods,  must  be  brought  jyi*^'*^*' 
within  three  months  after  the  actual  seizure,  notwith-  Johnson, 
(Brtaading  a  suit  instituted  in  the  Exchequer  for  con-  "  ^^^  ^' 
demnation  of  the  goods^  which  is  depending  at  the 
expiration  of  the  tiiree  months  7.    And  in  the  other  '  ^?*? 
ease,  of  a  contimmig  cause  of  action,  if  the  plaintin  2  H.  Blap.  14. 

F  F  give 
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give  a  notice,  aad  thereby  confine  himself  to  the 
trespass  therein  mentioned,  he  must  show  either  that 
the  writ,  with  which  the  defendant  was  served,  issued 
within  six  months  after  the  trespass  mentioned  in 
the  notice ',  or  that  it  i^  a  continuance  of  a  writ  sued 
out  within,  that  time ;  the  mode  of  showing  which  has 
been  before  spoken  of  ^.    After  this  preliminary  evi- 
dence,  the  plaintifi'  is  at  liberty  to  prove  his  trespass, 
as  in  other,  cases,  either  by  showing  the  act  done 
by  the  defendant  himself,  or  by  the  warrant  in  the  case 
of  a  justice,  and  this  prima  fade  case  will  in  general 
call  for  an  answer  from  the  defendants,  and  throw  the 
onus  probandi  upon  them.    Thus  it  has  been  hplden, 
that  where  an  action  of  trespass  is  brought  against  a 
custom*hou8e  officer  for  seizing  goods,  itisinomn- 
bent  on  the  defendant  to  show  that  the  duly,  has  not 
been  paid' ;  and  that  even  a  condemnation  of  the 
goods  before  corrnnissiQfiers  of  excise  will  not  dispense 
with  the  necessity  of  this  evidence^*    But,  by  a 
statute  since  made,  it  is  enacted,  that,  in  such  case, 
the  proof  of  payment  of  the  duties  shall  lay  upon  the 
plaintiff  and  not  upon  the  officer^.    If  the  officer 
prove  a  condenmation  in  the  Exchequer^  this  is  con- 
clusive evidence  that  the  property  is  vested  in  the 
king,  and  a  complete  bar  to  the  action^*  But  though 
in  the  action  against  the  excise  officer^  the  court  de^ 
cided  that  a  condemnation  before  the  commissionem 
did   not  conclude  the  plaintiff,  yet,  in  an  actioa 
against  di  justice  it  has  been  holden  7,  that  if  he  prove 
•his  warrant,  and  conviction  of  the  plaintiff  of  any. 
offence  within  his  jurisdiction^  it  will  ber  conclusive 
evidence  in  his  favour,  till  reversed  or  quashed,  and 
that  the  propriety  or  justice  of  it  cannot  be  contro- 
verted at  }Jisi  Prius;  nor  can  any  evidence  of  facts 
not  in  proof  before  the  justice  be  adduced  to  show 
that  the  justice  exceeded  his  jurisdiction^ ;  but  if  the 
justice  had  no  jurisdiction,  or  knowingly  exceeded  it. 
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as  where  having  convibted  a  man  of  one  oflTence  in  Ch-  XV.  b.  a, 
exercising  his  ordinary  calling  on  a  Sunday,  he  after-    BtfendanVs 
wards  convicted  him  of  another  such  offence  on  the      ^^r\ 
same  day,'  which  coidd  not  pojssibly  be  committed,  ' 
the  second  conviction  being  absolutely  void,  an  ac« 
tion  lies  at  the  suit  of  the  party  injured,  without 
quashing  it' ;  and  the  like  decision  took  place  where  '  Cripps 
justices  having  summoned  a  late  overseer  to  deliver  Cowp^o 
up  a  particular  book  belonging  to  the  parish,  com- 
mitted him,  on  his  refusal  to  do  so,  until  he  should 
have  delivered  up  all  books  belonging  to  the  parish ;  'Groome 
such  adjudication  and  commitment,  beyond  the  terms  \  J^'^^sU. 
of  the  original  complaint,  making  the  warrant  void  aHiiu.Bate- 
in  toto*.    It  has  been  said,  that  in  actions  of  this  man^aStra. 
kind,  the  justice  is  obliged  to  show  the  regularity  of  '^^^' 
his  proceedings,  and  that  the  informations,  &c.  upon  *  \'^f  Maitey 
^hich  his  conviction  was  founded,  must  be  produced  12  East,  67 ; 
and  proved  in  court » ;  but  it  seems  to  be  now  clearly  ^^  ^®  ?**? 

111^1.  •  ^-        •      ii»  •  rt*  •  1  of  Strickland 

settled,  that  the  conviction  itself  is  sufficient  when  9.  Ward,  and 
drawn  up  in  form,  though  done  immediately  before  ^™y  ^'  ^^^" 

^,      ..  p..  J      ,.       .  ..  "'  800, ante,  434. 

the  time  of  its  production  m  court*.  '        ^^ 

It  may  be  proper  to  add,  to  what  has  been  already  Tender  of 
said  respecting  these  actions,  that  the  justice  may,  -^jwew/*. 
by.  the  stat.  24  Geo.  3,  c.  44,  s.  2,  and  the  excise  and 
custom-bouse  officers  by  the  statutes  before  alluded 
to,  withm  one  month  after  the  notice,  tender  amends 
to  the  party,  or  to  his  agent  or  attorney,  and  in  case 
it  is  not  accepted,  plead  such  tender  in  bar,  together 
with  the  general  issue ;  and  if  the  jury  find  it  to  be 
sufficient,  the  defendant  shall  have  a  verdict ;  and  if 
the  justice  or  excise  officer  shall  have  neglected  to 
have  tendered  any  amends,  or  not  tendered  sufficient, 
he  may,  at  any  time  before  issue  joined,  pay  such 
sum  into  court  as  he  shall  see  fit,  whereupon  such 
proceedings,  8cc.  shall  be  had  as  in  other  cases  where 
a  defendant  is  permitted  to  pay  money  into  court. 

F  p  2  Where 
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Part  II.  Where  the  defendant  pleads  a  tender,  the  plaintiff 

[  406  ]     may  either  reply  that  there  was  no  tender,  or  that  the 

j^^     sum  tendered  was  not  sufficient ;  in  the  one  case> 

..  the  issae  will  be  on  the  defendant;  in  the  other, 

the  evidence  will  be  the  same  as  if  the  cause  had 

stood  on  the  general  issue. 


CHAP.  XVI. 

OF    THE     EVIDENCE     IN     ACTIONS    BT    AND 
AGAINST   ECCLESIASTICAL   PEBSONS. 

SECTION    I. 

In  Actions  by  the  Patron  or  Panon  to  try  the  Title  to, 
or  obtain  Possession  of  the  Church. 

Ch.  XVI4  s.  1.  I.  WHEN  the  title  to  present  is  disputed,  and  the' 
QiMne  w^sdii.  bishop  admits  the  clerk  of  one  patron  in  preference 
"  to  the  other,  or  on  account  of  the  dispute  refuses  to 
admit  either,  the  patron  whose  clerk  is  refused  ad* 
mission  brings  his  quare  itnpedit  against  the  bishop^ 
the  other  patron,  and  his  clerk.  In  this  action  the 
pleadings  are  special ;  the  declaration  states  the  tide 
of  the  plaintiff;  that  he  is  seised  of  a  manor  to  which 
the  advowson  is  appendant;  or  of  the  advowaon 
[  407  ]  itself  in  gross^  as  the  case  may  be ;  that  he,  or  those 
under  whom  he  claims,  have  presented  on  a  fonner 
occasion ;  that  the  clerk  so  presented  has  been  in- 
stituted and  inducted  into  the  living ;  and  that  the 
church  having  become  void,  his  right  has  been  dis- 
turbed by  the  defendant.  The  defendant,  viz.  the 
other  patron,  (for  the  bishop  and  clerk  usually  dis- 
claim any  title,)  sets  out,  in  his  plea,  his  own  title, 

and 
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and  concludes  with  a  traverse  of  some  fact  in  the  Ch.XVI.  •.  i. 
declaration,  generally  the  plaintiff's  seisin  of  the   Quart  impedit' 

manor,  the  appehdancy  of  the  advowson  to  it,  or  the   • 

plaintiff's  seisin  of  the  advpwson  in  gross. 

On  pleadings  so  framed  the  plaintiff  must  be  pre- 
pared with  evidence  to  support  his  claim  as  stated  in 
the  declaration  (a).    He  must  prove  at  least  one  pre- 
sentation by  himself,  or  tho^e  from  whom  he  derives 
title,  and  that  the  clerk  so  presented  was  duly  insti- 
tuted and  inducted  into  the  living.    To  show  this 
he  should  produce  and  prove,  by  the  subscribing 
witnesses,  the  presentation  and  letters  of  institution, 
and  also  prove  the  induction  by  some  witness  present 
at  the  time  (fi),  or  at  least  prove,  that  the  person  so      [  408  ] 
instituted  continued  in  peaceable  possession  of  the 
church.    If  the  letters  of  institution  are  lost^  the 
bishop's  register  should  be  produced,  and  as  a  pre- 
sentation may  be  by  parol,  that  alone  has  been  holden. 
to  be  sufficient ;  and  where  a  blank  was  left  for  the  . 
name  of  the  patron  parol  evidence  was  received  to   Vide  a&tt, 
show  who  was  the  person  actually  presenting.    In  '^^' 
cases  where  there  is  reason  to  apprehend  evidence  of 
title  in  the  defendant,  it  wiH  be  proper  to  prove  as 
many  instances  of  presentation  as  possible ;  for,  as 
this  is  the  only  way  of  exercising  the  right,  every 
instance  gives  additional'  strength  to  the  titie.    But  Hob.  163. 
if  the  defendant  merely  plead  the  general  issue,  viz. 

(a).  It  hm  been  luoal  to-iiwert  bot  one  count  in  a  declaration 
in  ptare  tmpe(2tf,.and  when  the  defendant  could  demand  oyer  of 
the  original  writ,  and  avail  himself  of  any  variance  between  that 
and.  the  dlsclaration,  there  mi^t  have  been  f^ent  difficulty  in 
doing  otherwise;  but  now  that  oyer  of  the  original  writ  cannot 
be  obtained,  there  does  not  seem  to  be  any  objection  to  the  plain- 
tiff stating  his  titfe  in  a  variety  of  wa^  so  as  tne  more  certainly  ta 
avoid  a  variance  between  his  pleadmg  and  his  proof.  In  a  very 
recent  instance  a  declaration  was  so  drawn,  and  no  objection 
mftde  to  it.  Bkek  v.  Bithop  of  Likl^eld  and  Caoavtryy  3  Bo8» 
&Pul.  444. 

(6)  As  to  the  manner  of  tadadton,  and  the  different  acts  neces- ' 
stry  to  be  done,  see  Bum's  Ecclesiastical  Law,  tit.  Benefice, 

F  F  a  thai 
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Part  IT.  that  he  did  not  disturb,  the  title  does  not  come  in 
QMn  mpedU.  question,  and  the  plaintiff  may  either  have  judgment 
"""~*"^~^  or  go  for  damages  by  proving  the  disturbance,  to 

show  which  he  must  prove  the  presentation,  the 

bishop's  refusal,  and  the  institution  or  presentation 

of  the  other  clerk. 

Vauehan,  6,         The  defendant,  in  cases  where  his  clerk  also  has 

&c.  Hob.  163.  jj^gu  refused  admission,  must  not  only  be  prepared 

with  evidence  to  controvert  the  title  of  the  plaintiff, 
and  show  that  the  former  presentation  was  an  usur- 
pation upon  hi^  right;  but  must  also  support  his  own 
title,  by  the  like  evidence  as  was  necessary  on  the 
[  4<>9  ]  P^*^^  of  the  plaintiff,  because,  in  this  case,  both  parties 
are  actors,  and  if  the  verdict  be  found  for  the  de- 
fendant, and  his  title  established,  he  is  entitle  to 
have  his  clerk  admitted. 

If  the  issue  be  upon  the  avoidance,  the  manner 
Co.Iit.a83,a.  in  which  it  is  stated  is  not  very  material;  an  avoid- 
ance by  the  death  of  the  last  incumbent  will  support 
an  allegation  of  an  avoidance  by  privation;  and  if 
the  allegation  on  the  other  hand  be,  that  the  church 
Dyer,  377,  b.    became  void  by  his  death,  it  may  be  shown,  that  he 

has  taken  another  living  without  the  necessary  dis- 
pensation, for  the  manner  of  the  avoidance  is  not  the 
Ibid.  title  of  the  plaintiff,  but  the  avoidance  itself    In 

cases  where  the  acceptance  of  another  living  is  made 
the  ground  of  the  action,  it  must  be  proved,  that  the 
parson  subscribed  the  thirty-nine  articles  upon  his 
appointment  to  the  second  benefice,  for  unless  he 
has  so  done,  although  instituted  and  inducted  into  it, 
Shutev.  Hig-    he  never  became  lawfid  parson  of  it^  and  therefore 

la^  ^*"*^'  *^  ^^^  *^^*^  *^  ^^  though  the  fact  of  his  after- 

wards  officiating  as  parson,  would  now  probably  be 

Videante^  M-  considered  as  evidence  of  his  having  sp  subscribed. 

$ut  if  he  has  subscriktd  the  articles  oa  his  appointr 
ment  to  the  second  Uving,  though  he  may  afterwards 
forfeit  it,  by  not  reading  them  within  two  months 

after 
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after  his  indoction^  yet  the  fir^  living   becomed  Ch.)tVl.  s.  i 

void.  .  Quare  in^iL 

By  the  etat  36  Geo.  3,  c.  83,  s.  3,  curacies  aug-   '"'^ 

mented  by  qneen  Anne's  bonnty,  are  to  be  considered 

as  benefices  presentative,  so  as  that  the  Hcence 

thereto  shall  operate  in  the  same  manner  as  institution 

to  snch  benefices,  and  shall  render  voidable  other 

livings  in  like  manner,    as  institution  to  the  said 

benefices.    In  case  of  the  avoidance  of  the  living,  by 

the  acceptance  of  such  a  curacy,  it  must  be  proved^ 

Aat  it  has  been  in  fiict  augmented.    But  to  establish 

this  fact,  it  wtD  be  sufficient  to  prove  the  order  for 

the  augmentation,  entered  in  a  book,  signed  by  the  Do^denik 

governors,  according  to  stat.  1  Geo.  1,  stat.  a*  c.  10,  G***"""* 

s.  20,  Without  gomg  on  to  prove  that  the  money  was  n  East,  47$^ 

afterwards  laid  out  in  land  and  allotted  by  deed, 

under  the  corporation  seal  of  the  governors,  and  that 

such  deed  was  enrolled  within  six  months  aft;er  its 

execution,  as  required  by  the  act. 

In  cases  of  this  kind  it  may  be  necessary  for  th^ 
defendant  to  prove  his  dispensation  as  chaplain  to 
some  nobleman ;  and  it  should  seem,  that  unless  the 
retainer  be  lost,  it  should  be  proved  like  other  in- 
struments by  the  production  and  evidence  of  the  [  j.10  1 
subscribing  witness ;  it  has,  however,  been  said,  that 
the  oath  of  any  person  who  has  seen  the  retainer  lit.  Rsp.  1, 
under  hand  and  seal  is  good ;  but  that  a  copy  of  it, 
entered  in  the  court  of  faculties,  is  not  sufficient. 

If  the  issue  be  proved  for  the  plaintiff  the  jury 
should  inquire,  1st,  Whether  the  church  be  fiiU,  and 
if  so,  upon  whose  presentation ;  for  if  upon  the  de- 
fendant's presentation,  the  clerk  is  removeable. 
sdly,  The  value  of  tiiie.  living  to  enable  them  to 
assess  damages  according  to  the  statute  of  Westmin- 
ster, sdly.  In  case  of  plenarty  upon  an  usurpation^ 
whether  six  calendar  inohths  have  passed  between 
the  times  bf  the  avoidance  and  bringing  the  action^ 

F  F  4  for,. 
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for,  if  that  tune  has  passed,  the  case  will  aot  be' 
within  the  statute,  which  only  permits  a  usivpation 
to  be  devested  by  a  writ  brought  infra  tempm  umar 
tft.  These  fSaicts  are  seldom  matters  of  dispute  in  the 
cause ;  but,  unless  admitted,  the  plaintiff  should  be 
prepared  with  evidence  to  ascertain  them. 

II.  Where  the  parson  has  been  admitted,  instituted, 
and  inducted  into  the  living,  and  any  person  after- 
wards keeps  possession  of  the  parsonage-house,  or 
glebe,  or  continues  to  receive  the  tithes,  ejectment  is 
the  proper  remedy  to  recover  the  possession.  In 
this  action  he  must  prove  his  admission,  institution, 
and  induction;  and  it  was  formerly  holden  to  be 
necessary  for  him  to  prove  abo  that  he  had  read  and 
subscribed  the  thirty-nine  articles,  according  to  the 
statute,  and  declared  his' assent  and  consent  to  all 
things  contained  in  the  Book  of  Common  Prayer* 
Of  this,  however,  he  is  not  now  compelled  to  give 
evidence,  unless  some  ground  be  laid  by  the  de- 
fendant to  show  that  he  has  not  complied  vrith  those 
requisites ;  for,  the  presumption  is,  that  ev^  maa 
has' conformed  to  the  law,  until  there  is  some  evi- 
dence to  the  contrary.  Neither  is  the  plaintiff 
obliged  to  prove  any  tide  in  his  patron,  for  iostitutiQa 
and  induction,  though  upon  ^e  presentation  of  a 
stranger,  is  sufficient  to  put  the  rightful  patron  to  hi& 
quart  impeditm 


SECTION  II. 


Sect.  3. 

Actionfor 
TUhe$. 


In  AcHont  for  Tiiha^. 

Whe^eb  the  tithes  have  been  taken  by  the  de- 
fendant under  an  agreement  and  composition  with 
the  plaintiff,  assumpsit  on  the  contract  is  the  proper 

remedy  ; 
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remedy ;  and  no  furdier  evidence  is  neceeteary  in  tim  Ch.  XVI.  s.  s. 
case' than  the  Occupation  of  the  defendant,  bis  con-     Action  fir 
tract  with  the  plaintiff^  and  the  retaining  of  his  tithes   ___^ 


in  consequence  of  such  contract. 

But  where  there  is  no  existing  contract,  and  the 
farmer  has  neglected  to  set'  out  his  tithes,  or  has 
made  a  firandulent  and  colourable  severance,  and  [  4^^  3 
then  carried  them  away,  the  proper  nemedy  for  pre-. 
dial  tithes,  viz.  com,  hay,  and  such  like  things,  which 
arise  immediately  from  the  earth,  is,  by  action  of 
debt,  founded  on  the  stat.  of  a  &  3  Edw.  6,  c  13, 
which,  in  such  case,  gives  treble  the  value  of  the 
tidies  withheld;  and  when  the  single  value  found  by 
the  jury,  does  not  exceed  20  nobles  (6i.  13*-  4^0  ^^ 
stat  8  &  9  W.  3,  c^  1 1,  gives  the  plaintiff  his  costs. 
But  if  the  jury  find  the  single  value  above  that  sum,  ' 

or  an  arbitrator  awards  even  less,  or  the  plaintiff  de- 
claring for  less -the  defendant  suffers  judgment  by 
de&idt,  so  that  the  value  is  not  '^  found  by  the  jury,'' 
within  the  words  of  the  latter  statute,  no  costs  are  ^  ^^^ 
payable  by  the  defendant '.  v.Mon,  1  H. 

In  ordinary  cases  it  will  be  sufficient  in  this  action  BlacL  107. 
for  the  plaintiff  to  prove  himself  in  possession  of  the 
jectory  or  tithes,  without  entering  into  his  title  * ;  as,  >\^de  Bui.  N. 
where  .he  has  been  somie  time  in  the  uninterrupted  ^'.>^« 
receipt  of  tithes  from  the  different  landholders  in  the 
parish,  and  no  one  has  disputed  his  title ;  and  if  the 
rector  of  jt.  has  for  a  length  of  time  been  in  the  un- 
disturbed receipt  of  tithes  arising  firom  a  particular 
dose  in  the  parish  of  B.  that  will  also  be  prima  fade 
evidence  of  his  title  to  such  tithes.'*    But  the  mere  'Bamasv. 
circumstance  of  his  having,  as  fisurmer  of  the  tithes,  EwlTaS?  '^ 
called  a  meeting  of  the  parishioners  to  treat  with 
them  as  .to*  a  composition,  when  no  agreement  took 
place  in  consequence,  is  not  sufficient,  although  no. 
one  at  that  meeting  disputed  his  titled*    In  caseSy^fWybiudv. 
therefore,  where  no  acknowledgment  of  his  tide  has  ^^p„[ /^^^ ' 

taken 
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Paft  -n.  takea  -place,  he  must  prove  it.    If  he  daim  u  paiBODi 

-'^^J^  he  niust  prove  his  ordination  by  tfce  bibhop,  his  inti- 

.  tution  and  induction  into  Ihe  living,  and,  as  said  m 


'  Vide  Bui.  N.  some  books  %  his  subscription  to  the  declaration  in  the 
P.  1 88,  &c.      ^^^  ^  tinifonnity  in  the  presence  of  the  bishop,  and 

his  reading  Ihe  thirty-nine  articles  within  two  months, 

and  declaring  his  assent  to  them.    This  latter  evi- 

[  413  ]      dence,  however,  since  the  case  of  PaweUv.  BtSUfank, 

does  not  seem  to  be  strictly  necessary,  until  the  con- 

•  Ante,  440.  trary  is  shoum  by  the  defendant^.  If  the  plaintiff  sue 
Monks  V.  ^^  ^^y  impropriator,  the  strict  proof  of  title  is  to 
Butler,  1  Roll,  show  that  the  rectory  originally  belonged  to  one  of 
^Mt  ^1^.**  ^^  dissolved  monasteries,  and  was  granted  by  the 
s  Vide  Co-  '  crown  to  those  under  whom  he  clauns ' ;  but,  as  deeds 
myns'i  Rep.  and  instroments  are  liable  to  be  lost,  length  of  pos- 
4  IT  session,  and  old  deeds,  conveying  tithes,  have  been 
C1«Sl^T.  deemed  sufficient  evidence  of  title*.  When  the 
Rep.  265.  plaintiff  sues  as  farmer  of  the  tithes,  he  must  prove  a 
IwWrimd      lease  by  those  under  whom  he  claims  ^ 

Hanfi^M  V.  The  plkintiff  must  then  prove  the  defendant s  oc- 

p*\^   ^^'  ^"  ^^"P**^^'^  ^^  *^^8  within  the  parish,  his  taking  away 

the  tithes,  and  the  value  of  them ;  and,  if  there  has 
been  any  agreement  for  a  composition,  it  has  been 
said'  that  he  must  show  such  composition  to  have 
been  discharged  by  six  months  regular  notice,  ex- 
piring at  the  end  of  the  year,  in  the  same  manner  as 

*  Bishop  «.  in  the  conimon  case  of  a  tenancy  from  year  to  year^. 
Bro^^^Rc©  ^  ^^^  conversation  and  demand  of  the  tithes  two 
161.  Sedvide  years  before  the  action,  not  followed  by  any  formal 
Tu^k"^*  notice,  has  been  holden  not  to  fee  sufficient  ? ;  but 
7  BUI  ij^  where  the  inhabitants  of  a  parish  had  been  for  a 
ion,  ^i  Bast,  length  of  time  in  the  habit  of  paying  a  certain  com- 
^3-  position  for  the  vicarial  tithes,  and  at  the  usual  time 

of  setdement  the  vicar  gave  a  verbal  notice  to  the 
parishioners,  that  for  the  future  he  should  r^u&e  the 
tithes  to  be  rendered  to  him  in  kind,  &is  was  con- 
sidered  as  detennining  the  composition,  and  en- 
titling 


tiUoig  him  to  call  on  tbe  laindholdera  prescptit  to  set  cb.  xvi.  s.  a. 
.^lem  out'(c).    On  this  evidence  the  lanpb  wiU  be     JcHon/ur 
presumed  to  be  chargeable,  unless  the  contrary  be        ^^^• 
shown  on  the  part  of  the  defendant^  and  though  i  Leech 
they  have  never  paid  tithes,  that  alooie  will  fiucnish  Bailey,  6 
no  defence^  if  the  declaration  state  that  tithes  wene  ^"^^  ^^' 
yielded  and  payable*,  within  forty  years  next  before  ,  mtd^^ 
the  making  of  the  statute  i  though  where  the  declar  Walker^  s.  7- 
ration  merely  stated  that  they  were  yielded  and  ?®^1?^^ 
paid^  within  forty  years  ne^t  before  the  statute,  lewelli?. 
some  evidence   of  payment   was   required;   and,  ?l^^|,j 
though  a  layman  cannot  prescribe  in  nan  decinumdo,  n.  R.  173. 
yet  if  the  tithes  belpng  to  a  lay  impropriator,  and  *  Lord  Mans- 
the  land  in  question  has  been  constantly  ploughed,  ^^}^'  ^^^^ 
and  np  tithe  paid,  it  may  be  ground  for  the  jury  to  Rep.  263! 
presume  a  grant  by  him,  and  aeyerance  of  the  land     [  4^4  ] 
from  the  rectory  (if).    In  this  case,  jkherefore,  the 
onus  will  lie  on  the  defendant  to  show  that  it  has 
been  constantly  before  in  a  state  of  tillage  \  *  Vide  Com.    . 

In  cases  where  the  lands  are  discharged  from  r^^^v 
tithes  by  a  money  payment  or  piodus,  the  evidence  Fanahaw,  3 
will  be  of  the  same  nature  as  in  all  other  cases  <^  ^^'^^'  ^  '^' 
custom,  VIZ.  the  constant  and  wuform  payment  of 

(c)  In  this  case  the  Chief  Baron  lUehardt  held,  that  where  a 
modus  was  set  up  which  6iled,  the  defendant  ooold  not  insist  on 
notice.  In  Pishop  v.  Chichater,  vide  supra.  Lord  TkHtlow  00  the 
authority  of  Adam  v.  Rdntf  contrary  as'  it  should  seem  to  his  own 
judgment,  hM  otherwise ;  and  then  does  not,  i*  point  of  sound 
sense,  ^PPW  \o  he  g^ter  reason  for  it,  than  in  tl^e  i?fftpTO^n  case 
of  a  tenant  who  sets  up  title  in  himself. 

(d)  In  Mead  v.  K<rMry,  9  Price,  338,  the  Court  of  £ichai{uer 
held,  that  a  grant  of  tithes  could  hot  he  presumed,  even  as  ag^onst 
a  lay  impropriator,  unless  some  evidence  were  given  of  the  grant ; 
or  enjoyment  of  Uie  tithes  shown  by  spmetfainc  like  actuailper- 

inncy,  or  a  dealing  with  the  tithes  aa  owner ;  and  that  the  ciicuBH 
stances  of  the  church  having  been  long  dilapidated,  and  no  tithe 
paid,  of  a  former  impropriatar  having  declared  t^t  the  lanc^  in 

rstion  lArere  ^lempt  worn  tidies^  asd  leasflfl  fiom  the  rector  ^f 
impronriate  rectory  exceptins  the  t^thei^  were  act  sufficient 
to  raise  tie  presumption.  Sed  vide  Lady  Dartmoidh  y.  Bokrlf, 
t6  East,  334;  ante,  am 

.  .  the 
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Ftort  II*      the  ston  taken  in  lieu  of  tithe.    A  continued  payment 
Actionfir     of  a'sum,  small  enough  to  be  considered  as  an  imme^ 
^^**"'       morial  payment,  will,  if  the  origin  of  it  be  not  shown 
""""""""""""^  by  the  parson,  be  deemed  sufficient  evidence  of  its 
having  been  immemorial ;  and  the  circumstance  of 
the  witnesses  calling  it  a  composition,  will  not  lessen 
Ondf^P**     ^^  ^^^  eflTect  of  such  payment'.   Itiias  been  much 
3a$.  '  '  the  practice  of  late  years  to  produce  ancient  docu- 

ments, such  as  Pope  Nicholas's  Taxation,  the  Eccle- 
siastical Survey,  and  ministers  accounts  in  the  tim^ 
of  Henry  the  eighth,  and  the  pailiamentary  surveys 
in  the  time  of  the  commonwealth,  to  invalidate  mo- 
duses ;  and  in  the  above  case  the  latter  document 
appears  to  have  been  introduced  for  that  purpose,  on 
which  the  Chief  Baron  Richards  is  reported  to  hawe 
said,  **  that  the  fact  of  the  pailiamentary  survey,  not 
referring  to  the  moduses,  was  nothing  when  opposed 
to  the  proof  of  actual  payment.  Had  that  document 
(his  lordship  added),  though  it  is  certainly  entitled  to 
great  weight  on  some  questions,  even  stated  that 
there  was  no  modus,  it  would  not,  as  being  on  that 
subject  res  inter  aUos  acta,  be  strong  enough  to 
overturn  the  positive  evidence  of  actual  payment^ 
*  still  less  was  the  mere  omission  to  mention  it  suffi- 

*Jeev.Hock-  cient."  On  other  occasions  ^  these  documents  have 
^\  ^!^  b^*^  considered  as  by  no  means  conclusive  on  such  a 
Price,  377.       question.    But  a  terrier,  signed  by  the  minister  and 

parishioners,  is  the  strongest  evidence  which  can  be 
adduced  either  to  disprove  the  modus  altogether,  or  to 

prove  the  nature  of  the  payment,  and  define  its  legal. 
*  Drake  V.         character'. 

Ito^^iT"^  Where  the  defendant  contends  that  the  lands  are 
V.  Harri«,  wholly  exempt  from  tithes,  he  must  show  the  ground* 
3  Price,  19.      of  discharge ;  for  the  mere  circumstance  of  their  not 

having  been  before  charged,  is  (as  observed  above) 
not  sufficient,  because  a  layman  cannot  set  up  a 
prescription  de  nan  dedmando,  without  deducing  his. 

title 
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title  from  some  ecclesiastical  person,  though  he  may  Ch.  XVI.  t.  2. 

one,  de  modo  decimancK,  without  any  such  aid.  -^^^f^ 
But  though  a  layman  cannot  so  prescribe,  a  bishop. 


or  his  tenant  or  copyholder,  may  show  that  he  and  Bishop  of 
all  his  predecessors,  seised  of  such  a  manor  in  right  Winchester's 
of  the  bishoprick,  have  held  the  manor  by  them  and     "***  *      ^' 
their  tenants  discharged  of  tithes ;  and  the  stat.  of 
31  Hen.  8,  c.  13,  having  continued  the  exemption  of 
lands  belonging  to  the  monasteries  thereby  dissolved, 
in  the  same  manner  as  those  religious  houses  en- 
joyed them  before  their  dissolution,  any  lay  person, 
upon  showing  that  such  lands  did  belong  to  a  reli- 
gious house  dissolved  by  that  statute,  or  by  stdt.  32    '  [  415  } 
Hen.  8,  c.  24,  and  that  while  in  their  hands  they 
were  exempt  from  tithes,  may  hold  such  lands  dis-  Vide  Hob., 
charged  ftt)m  them  in  the  same  manner  as  they  were  ^^* 
enjoyed  by  the  monastery. 

The  grounds  of  discharge,  which  spiritual  persons 
enjoyed  before  this  statute,  were  four  in  number,  viz.  Ante,  87. 
1.  By  the  pope's  bull  of  exemption,  which  may,  as 
.was  observed  before,  be  proved  by  the  bull  itself, 
or  an  ex£nplification  of  it  under  the  bishop's  seal, 
and  proof  that  the  landd  in  question  belonged  to  those 
mentioned  in  it. 

sdly.'By  prescription,   and  unless  it  be  proved  Nash  v. 
that  the  Itods  have  paid  tithes,  the  mere  circum-  ^j^jj^g^* 
stance  of  their  having  belonged  to  a  monastery  so 
dissolved,  will  be  prima  facie  evidence  that  they  im-  Hob.  300. 
meinorially  held  it  discharged  of  tithes.  The  religious 
house  must  be  one  founded  before  the  time  of  legal 
memory  (1  Rich,  i.)  for  if  founded  within  that  time, 
there  could  be  no  such  prescription. 

Sdlyv  By  composition  real,  which  was,  when  lands, 
or  other  real  recompense,  were  assigned  to  the  parson 
as  a  compensation  for  the  tithes  of  the  land  in  ques- 
tion. This  must  be  made  with  the  parson,  by  con- 
sent of  the  patron  and  ordinary,  and  may  exist  in  the 

case 


^5'  ACTIONS    BY    AND    AGAINST 

'  Piirtir.       cflsd  of  a  layihstn,  as  well  as  of  an  ecclesiastical 
-^^^/^     person,    'flid^e  made  with  tlie' ecclesiastical  houses, 
-most,  of  c^durse,  lie  made  liefore   the    statute  of 


TUhet. 


[  416  1  ^3  ^^*  ^-  ^^'  ^y  ^^^^h  parsons  and  vicars  are 
restrained  from  making  any  conveyances  of  the  estate 
of  their  churches,  other  than  for  their  lives,  or 
13  EUz.  c.  10.  twenty-one  years,  so  that  no  compositibn  created 
since  that' time  can  be  supported  against'the  successor, 
though  confirmed  by  a  decree  of  the  Court' of  Chan- 
cery. To  prove  a  composition  with  a  lay  person, 
however,  the  insthimenl  itself  whereby  the  compo- 
sition was  made,  should  be  shown,  either  by  its  pro- 
duction, or  some  evidence  of  its  former  existence, 
for  no  presumption  is  admitted  of  it'byniere  nbn- 
•2  Wood,  107.  payment  or  reputation '. 

Rep-  649^^  *  4thly;  By  order,  as  the  templars^  cistericans,  and 
and  Hob.  297.  hospitallers  of  Jerusalem ;  these,  however,  were  ex- 
F^l  Price,  «°l>*«d  only  during  such  time  as  the  lands  were  in 
253.        ,       their  own   occupation  and  manurahce.    To  entitle 

lands  to  this  exemption,  it  is  necessary  that  they 

should  have  been  in  the  hailds  of  those  orders  before 

the  council  of  Lateran  (1179);  and  if  such  lands 

have  ever  paid  tithes  it  will  induce  a  presumption 

•Lord©. Tuck,  that  they  were  purchased  by  them  after  that  time  *. 

-  Another  restriction  on  this  exenlption  is,  that  the 

lands  are  only  privileged  while  in  the  hands  of  the 

person  who  has  an  estate  of  inhieritance  in  them  as  a 

Redman  tenant  in  fee  or  in  tail',  for  a  mere  lessee  for  life  or 

Hard.  174.       for  y^ars   (unless   holding  immediately  under  the 

*  Owen,  46.      crown  ^),  is  chargeable  in  respect  of  them  during  his 

occupation. 
Hob.  398.  But  the  statute  of  Hen.  8,  has  introduced  ano- 

ther exemption  which  did  pot  exist  before  it,  and  that 
is,  where  there  was  a  unity  of  possession  by  the 
religious  house,  of  the  parsonage  and  the  land  which 
[  417  1  ^^  attempted  to  be  charged,  provided  that  such  umty 
existed  from  time  immemorial,  and  that  no  tithe  was 

paid 
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paid  for  it  by  ike  abbot  or  his  fkrmer ;  ftnr  if  united'  Ch.  XVI.  sj  a. 
within  time  of  memory,  or  tithe  has  been  paid,  it  is      ^^^^^^ 

not  discharged  by  the  statute.    However,  in  this    ' 

case,  as  in  former,  if  the  unity  be,  proved,  and  the 
time  of  the  union  cannot  be  ascertained,  and  there 
is  no  evidence  of  tithes  haying  been  paid,  the  pre- 
sumption will  be  in  fiivour  of  its  exemption '•    This,  >SaTille,63. 
therefore,  is  in  effect  the  same  as  a  discharge  by  VideHob.a99. 
prescription,  and  when  put  specially  on  the  record  . 
may  be  so  pleaded. 

It  may  be  proper  to  observe  on  these  several  modes 
of  exemption,  that  they  extend  only  to  such*  lands  as 
came  to  the  crown  by  virtue  of  the  statute  of  31  & 
32  Hen.  S,  and  not  to  such  as  came  to  it  either 
by  27  Hen.  8,  c.  28,  which  dissolved  the  lesser 
abbeys,  or  by  i  Edw.  6,  c.  14  *.  *  2  Co.  47. 

The  fi^t  of  the  lands  belonging  to  a  monastery,  f^^Hd 
8cc.  is  generally  proved  by  the  survey  of  their  lands  >  Sir  T.  Raym. 
at  or  soon  after  the  time  of  their  dissolution,  or  by  ^^^' 
some  other  public  document,  the  evidence  and  effect  Ante,  8a. 
of  which  have  been  before  taken  notice  of.    Most 
of  the  documents  are  to  be  found  either  in  the  Aug-> 
mentation  Office  or  Chapter  House. 

Another  defence,  which  maybe  made  to  actions  Vide  Bol.N.P, 
of  this  kind,  is  where  barren  landd  are  newly  inclosed.*  ]Vj'    ,  ^ 
These  are  exempted  for   seven  years,  by  the  be^ 
fore-mentioned  statute  of  Edw.  6,  but,  to  support      [  418  ] 
this  defence,  it  must  be  proved,  that  the  land  is 
utterly  barren  and  unprofitable.    Land  which  when 
cleared  vrill  immediately  yield  a  crop  without  any< 
extraordinary  degree  of  manure,  though  the  culti*- 
vation  is  attended  with    considerable  expence,  is  *jone8v.Le 
liable  to  tithe ' ;  and,  therefore,  a  warren  or  sheep  p*i*^^M  m 
walk  which  is  ploughed,  a  wood  which  is  grubbed  i^gi.'  ex  rel. 
and  then  sown  with  com,  land  recovered  from  the  wiUiamB,  Ser. 
sea,  or  drained,  cannot  claim  this  exemption,  unless  j^^^^ 

they  (H.)i5« 
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'  Part  IL      they  are  to  bad  in  themael^ea  at  to  require  an  extsa- 
Aafionfor     ordinary  ezpence  of  manure  or  labour '  before  they 
Vill  produce  any  crop. 


TUkei. 


•  Warwick  «, 
Collins,  2  M. 

&  s.  349. 

5M.&S.  166, 

S.  C.  which 

see.  SECTION    III. 

In  the  Action  for  Dih^indations. 

^^  3-  Ik  the  action  for  dilapidations  of  the  parsonage- 

^^^i&L^   house  or  buildings,  brought  against  the  predecessor 
*  of  the  plaintiff,  or  his  executor,  the  plaintiff  must, 
in  the  first  place,  prove  his  own  title,  by  the  same 
means  as  are  pointed  out  in  the  case  of  an  ejectment 
for  the  rectory,  or  action  for  not  setting  out  tithes. 
He  must  then  prove  that  the  defendant  or  his  testa- 
tor was  possessed  of  the  livings  and  this  possession 
may  be  proved  by  the  circumstance  of  his  acting 
as  parson,  by  preaching,  taking  tithe.  Sec.    Lastly, 
[  419  ]      the  plaintiff  must  prove  the  state  of  the  buildings  at 
the  time  of,  the  resignation  of  the  defendant,   or 
death  of  his  testator,  and  the  money  which  either 
has  been,  or  necessarily  must  be  expended  to  put 
Vide  3  Bur.      them  in  aj>roper  state  of  repair. .  As  to  the  state  of 
£cc.Law,i84.  ^^  repairs,  at  the  time  when  the  defendant  came 

into  possession,  it  seems  not  to  be  material,  if,  as 
has  been  said,  he  is  answerable  for  the  whole  diliqfii- 
dations,  whether  arising  in  his  own  time  or  before ; 
but,  as  this  has  never  been  judicially  decided,  it 
may,  when  evidence  of  that  fact  can  be  adduced^  be 
proper  to  be  prepared  with  it. 


<  . 
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SECTION  IV. 


In  the  Action  for  Non-Residence. 


The  first  statute  which  authorized  the  temporal  Cb.XVI.  §^4^ 
courts  to  take  cognizance  of,  and  enforce  the  resi-      Actionfor 
dence  of  the  clergy,  was  the  fix  Hen.  8,  c.  13,  ^^^^^^^^ 
whereby  it  was  enacted,  that  as  well  all  and  every 
person  then  being  prpmoted  to  any  archdeaconry, 
deanery,  or  dignity  in  any  monastery,  or  cathedral 
church,  or  other  church,  conrentnal  or  collegiate, 
or  being  beneficed  with  any  parsonage  or  vicarag^, 
as  all  and  every  spiritual  person  and  persons  which 
thereafter  should  be  promoted  to  any  of  the  said 
digmties  or  benefices,  with  any  parsonage  or  vicar- 
age, should  be  resident  and  abiding  in,  at,  and  upon      r  420  ] 
his  said  dignity,  prebend,  or  benefice,  or  at  one  of 
them  at  the  least ;  and  in  case  he  should  not  keep 
residence  at  one  of  them,  as  aforesaid,  but  absent 
himself  wilfully  by  the  space  of  one  month  together, 
or  by  the  space  of  two  months,  to  be  at  several  times 
in  any  one  year,  and  make  his  residence  and  abiding 
in  any  other  places  by  such  time,  he  should  forfeit, 
for  every  such  default,  10/.  half  to  the  king,  and  half . 
to  him  that  would  sue  for  the  same  (  e ). 

Thus   - 

(«)  It  ii  provided  tliat  this  a6t  shall  Aot  extend  to  certain  per- 
wnt  excepted  out  of  it,  and,  amongst  others,  scholars  abiding  for 
study,  without  fraud  or  covin,  at  any  univenity,  and  chaplain  to 

!r  "*?»  ^^•*°'     .    ^^^^^  persons  named  in  the  act,  during  the 
tune  of  their  attendance.  , 

The  Stat.  26  Hen.  8,  c.  i6,  extended  the  exemption  to  the 
chap^ns  of  the  judges,  and  of  the  attorney  and  solicitor  general, 
reading  in  their  bouses;  and  the  28  Hen.  8,  c.  13,  narrowed  th^ 
exemption  of  students  at  the  university  to  such  as  were  under  forty 
years  of  age,  and  who  were  present  at  the  ordinary  leaure,  &c. 
teving,  however,  the  privilege  of  the  chancelter,  and  other  officen 
of  the  university,  though  above  thUt  age. 

^e.  exemptions  were  again  extended  by  the  stat.  33  Hen.  8, 
c.  38,  to  one  chaplain  of  the  dianceUor  of  theDuchy  of  Waster 
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Part  II.  Thus  stood  the  law  on  this  subject  till  very  latdy. 

Actum  for  ivheii  a  great  number  of  actions  having  been  brought 
onrft  enee.  ^^  common  informers  against 'clergymen  for  non- 
residence,  some  of  which  were  yery  vexatious  and 
[  4dL  1  oppress!  ve,  the  legislature  thought  proper  to  suspend 
such  actions  from  time  to  time,  till  the  law  on  this 
subject  should  be  well  ponsidered,  and  some  further 
provisions  introduced ;  and  at  length  a  statute  was 
passed  (43  Geo.  3,  c.  84^)  whereby  (s.  1 2^)  so  much 
of  the  act  of  21  Hen.  8,  as  imposes  the  penalty  of 
10/.  on  persons  therein  described  who  shall  not 
reside,  &c.  was  repealed,  and  further  provisions 
enacted.  The  statute  was  itself  repealed  by  another 
act,  also  made  in  the  late  kill's  reign ;  and  now  by 
statute  57  Geo.  3,  c.  gg,  s.  5,  it  is  enacted,  that 
thenceforth  every  spiritual  person,  holding  any  bene- 
fice, who  shall,  without  such  licence  or  exemption 
as  is  in  this  act  allowed  for  that  purpose,  wilfully 
absent  himself  therefrom  for  any  period  exceeding 
the  spaceof  three  months  together,  or  to  be  account- 
ed at  several  times  in  any  one  year  (/) ;  and  make 
his  residence  and  abiding  at  any  other  place  or 


and  of  oth^  officers  therein  iB6titi<m«d,  residtng  in  tfaeir  hooMs, 
andatteadant  oa  diair  dmmhs.  Bat  it  was  povided  by  the  latttr 
statute,  that  such  chaplains  should  repair  twice  a  year  at  the  least 
tb  iheir  beneficM,  and  there  ahide  eignt  da^s,  at  esich  time,  to  tisit 
and  instruct  their  cure,  on  pain  of  wty  shiUiDcs,  &c. 

Most  of  these  exemptions  were  continuei^  and  some  others 
added,  by  the  stat  ot  43  Geo.  3,  s.  15,  and  57  Geo.  S»  >•  lO, 
and  the  cnaplain  of  the  House  of  Commons  added  to  the  numlMr; 
but  the  privilege  of  non-residence  at  the  university  is  confined  (o 
persons  under  the  ag€  of  thirty  years. 

■  (/)  On  diese  words,  in  the  stat.  of  the  46  Geo.  3,  the  ooarta  of 
Ring's  Bench  and  Common  Pleas  both  held,  that  the  legislatuva 
intended  a  year  from  the  time  when  the  action  was  eommeiiced, 
{Han^  V.  txdkcmif  aTaunt.  i;  S.C.  inacror,  a  H.  &S.  534;) 
but  by  the  last  stat.  (s.  3B,)  it  is  enacted,  that,  for  all  the  poipow 
of  the  act,  the  year  shall  be  deemed  to  eommeiioe  on  the  itt 
January,  and  be  reckoned  therefrom  to  31st  I>eceiAber,  boch 
indusivo ;  and  that,  (s.  39,)  for  all  the  purposes  of  the  act,  a  mondi 
shall  be  deemed  a  calendar  month,  except  where  amonth  or  montfaa 
is  Of  are  to  be  made  lip  of  different  penods,  in  which  case  thirty. 
da3rs  shall  be  deemed  a  month, 

places^ 
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plaeesy  except  at  some  other  benefice,  donative,  per-  ch.  XVT.  t.  4. 
petaal  curacy,  or  parochial  chapdry,  of  which  he     Actum  for 
may  be  possessed,  shall,  when  such  absence  shall  ^<»»^*»^«^- 
exceed  such  period  as  aforesaid,  and  not  exceed  six  • 

months^  forfeit  and  pay  one-third  of  the  aanual  value 
(deducting  therefrom  aJDi  outgoings,  except  any  stipend 
paid  to  any  eurate)>  of  the  benefice,  donative,  per- 
petual curacy,  or  parochial  chapelry,  from  which  he 
shall  so  absent  himself;  and,  when  such  absence  [  422  ] 
shall  exceed  six  months,  and  not  exceed  eight 
months,  one  half  of  such  annual  value ;  and,  when, 
fttich  absence  shall  aceed  eight  months,  two-thirds 
of  8udi  annual  value ;  and,  when  it  shall  have  beon 
for  the  whole  year,  three-fourths  of  such  annual 
value ;  the  whole  of  which  penalties  are  given  to  the 
informer.  But  it  is  provided  by  sect.  81,  that  no 
panponage  thatN  has  a  vicar  endowed,  or  perpetu^ 
curate,  and  having  no  cure  of  souls,  shall  be  deemed 
or  tiJi^i  to  be  a  benefice  within  the  intent  and 
meaning  of  the  act.  It  is  provided  by  sect;  6,  that 
where  there  is  no  house  belonging  to  the  benefice, 
a  residence  within  the  limits  of  the  parish  shall  be 
sufficient;  and  by  sect.  7^  that  when  the  gover- 
nors of  queen  Anne's  bounty  have  purchased,  or 
shall  purchase  houses  not  situated  within  the  parish, 
but  so  sjofficiently  contiguous  and  suitable^  as  to 
be  convenient  ioft  the  residence  of  the  clergyman, . 
such  houses  having  been  previously  approved  by 
the  bishop,  by  writing  under  his  hand  and  seal, 
and  duly  registered,  &c.  shall  be  deemed  houses  of 
residence. 

Sect.  8,  provides,  that  on  rectories,  having  vicar, 
ages  endowed,  .the  residence  of  the  vicar  in  the 
rectory  house  shall  be  deemed  a  legal  residence, 
provided  that  the  viciurage  house  be  kept  in  proper 
repair  to  the  satisfiiction  of  the  bishop. 

«»  •  2  And  . 
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l^art  II.  And  by  sect.  9,  that  the  bishop  may,  in  every  case 

K^^'tL     ^^^^  there  shall  not  be  a  house  of  residence  belong-^ 
_  ing  to  the  benefice,  allow  and  adjudge  any  fit  house 

'  within  the  limits  of  the  benefice,  and  belonging 
thereto,  or  any  fit  bouse  belonging  thereto,  not 
within  the  limits,  but  so  contiguous  as  to  be  suffi- 
ciently convenient  for  the  purposei,  to  be  the  house 
of  residence  thereof;  and  such  allowance  and  adjo« 
dication  in  writing,  &c.  shall  be  registered  from  time 
t6  time,  and  be  deemed  the  house  of  residence  for 
the  titne  being. 

»  By  sect.  11,  it  is  provided,  that  it  shall  be  laiHul^ 
for  any  person,  being  deto,  during  such  time  as  he 
shall  reside  on  his  deanery,  Or  being  prebendafy  Or 
canon,  or  holding  any  other  dignity  in  any  cathedral 
or  collegiate  church,  who  shall   reside  any  period 
not  eicceeding  four  months  altogether  within  the 
yeaf  upon  such  dignity^  to  account  such  residence  ^ 
as  if  he  had  legiedly  resided  on  some  benefice ;  and  ' 
that  it  shall  be  lawful  for  any  spiritual  person,  honng 
or  holding  any  prebend,  canonry,  or  dignity,  in  any ' 
cathedra)  or  collegiate  church,  in  which  the  year, 
'  for  the- purposes  of  residence,  is  accounted- to  com- 
nienceVat  any  other  period  than  the  1st  of  Juiuary, 
and  who  may  keep  the  periods  of  residence  required 
for  two  successive  years  at  such  cathedral  or  colle- 
giate church,  in  whole  or  in  part,  between  the  1st 
of  January  and  the  31st  December,  in  any  one  y^, 
to  account  such  residence,  although  exce^ing  four ' 
months  in  the  year,  as   reckoned  from   the  »st  of 
January  to  the  31st  December,  as  if  he  had  legally'- 
resided  on  some  benefice.    And  the  bishop  is'foitiier 
eitopowered  -(sect.  12^,)  to  license  any  longer  period  • 
of  non-residence  upon  any  Such' benefice   of  any- 
prebendaryi  .canon,  or  other  persob,  holding  any ' 
dignity  in  any  cathedral  or  collegiate  ehurcfa,  in  anj^  ^ 

...  case 
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tsase  in  which  it  shal}' appear  to  him,  from  his  own  Cb.XVi;s.4. 
knowledge  (if  such  cathedral  or  collegiate  church  is  ^ciion$for 
locally  sitnate  within  his  own  diocese,  or  if  not,  by  ' 

the  Y^rtificate  of  the  bishop  of  the' diocese  in  which 
the  cathedral  or  collegiate  church  shall  be  locally 
situate),  to  be  required  for  the  performance  of  any 
duties  in  any  such  cathedral  or  collegiate  church ; 
provided  that  every  such  spiritual  person  shall,  during 
such  period,  reside  on  such  prebend,  Sec;  and  a 
general  proTiso  is  added,  ^sect.  13,)  in  favour  of  any 
prebendary,  &c.  appointed  before  the  making  the 
act,  while  actually  resident. 

By  the  14th  sect,  a  persop  having  a  house  of 
residence  upon  his  benefice,  and  who  shall  not  reside 
thereon,  is  required  during  such  period  or  periods  of 
non-residence,  whether  the  same  shall  be  for  the 
whole  or  part  of  any  year,  to  keep  such  house  of 
residence  in  good  and  sufficient  repair^  and  not  doing 
so,  and  upon  monition  issued  by  the  bishop,  not 
putting  the  dame  in  repair  according  to  t)ie  requi- 
sition of  the  monition,  within  the  time  /  specified 
therein,  to  the  satisfaction  of  the  bishop,  and  to  be 
Hrertified  to  him  upon  such  survey  and  report  as  shall 
4>e  required  by  him,  is  made  liable  to  all  penalties 
for  nourresidence,  notwithstanding  any  exemption 
or  licence  during  the  period  of  such  house  of  resi- 
-dence  remaining  out  of  repair,  and  until  the  same 
shall  have  been  put  into  good  and  sufi^ent  repair^ 
"to  the  satisfaction  of  the  bishop. 

The  several  sections,  firom  the  15th  to  the  23d, 
•contain  various  regulations  as  to  lioenceist  for  non- 
Tesidence  to  be  granted  by  bishops,  in  certain  cases, 
and  by  th'em  with  the  sanction  and  allowance  of  the 
archbishops  in  others ;  and  by  the  23d  section, 
<every  person  who  shall  be  non-resident  by  reason  of 
4my  residence  on  another  benefice,  or  of  any  exemp- 
:tion,  to  entitle  him  to  obtain  which  it  is  not  neces- 

003  sary 
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Part  XL      sary  to  have  a  licence,  shall,  ^tliia  six  weeki  after 
Jeikmfar     the  1st  January  in  every  year,  notify  the  same  ia 
jr(wnvfirffnce.  writing  under  bis  hand  to  the  bishop  of  his  diocese. 

The  statute  (sect  35,)  further  enacts*  that  no 
penalty  shall  be  recovered  other  than  such  as  nay 
have  been  incuned  during  the  year  ending  on  the 
3i8t  day  of  December,  iounediately  preceding  the 
commencement  of  the  action*  That  (sect.  37,)  no 
action  shall  be  conmienced  till  the  first  of  May,  after 
the  expiration  of  that  year ;  and  that  (sect.  40,)  a 
month's  previous  notice  shall  be  given  to  the  party, 
or  left  at  his  dwelling«house,  containing  the  cause  of 
action,  &c.  and  name  of  attorney  endorsed.  That 
(sect.  41,)  the  delivery  of  such  notice  shaU  be  proved 
on  the  trial ;  and  (sect.  43,)  that  no  evidence  shall  be 
received  of  any  cause  of  action,  except  such  as  is 
contained  in  the  notice. 

The  43d  sect,  permits  the  defendant  to  pay  into 
court  such  sum  of  money  as  he  shall  think  fit,  siibject 
to  such  rules  as  in  other  actions  wherein  the  defioad- 
ant  is  allowed  to  pay  money  into  court;  the 46th 
sect,  enables  the  defendant  to  plead  a  monition  by 
the  bishop  against  him  for  non-residence,  in  case 
such  monition  has  been  issued  against  him  before 
the  service  of  the  notice.  The  47th  sect,  enacts, 
that  no  penalty  shall  be  levied  against  the  body  of 
.the  defendant,  where  it  can  be  recovered  by  seques- 
tration Within  three  years. 

It  is  unnecessary  to  say  more  as  to  the  proof  of 
notice,  than  to  refer  to  what  has  already  been  written 
on  that  subject,  when  speaking  of  actions  against 
justices  of  the  peace.  After  that  preliminary  proof,  he 
may  proceed  with  the  rest  of  his  case. 
Beran  v.  We  have  before  seen,  that  if  an  action  were  brought 

Mte"ar'        on  the  stat.  of  21  Hen.  8,  the  plaintiff  was  not  put  to 

farther  proof  of  the  defendant  being  beneficed  with 
the  living,  from  which  he  had  absented  himself,  than 

acts 
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acts  done  by  kiniself  eb  the  clergyman  of  that  place,  Ch.  XVI.  s.  4. 
such  as  receiving  tithes,  tec.  and  the  same  evidence  J^^^^^^^^f^ 
will  still,  I  conceive,  be  sufficient.  The  plaintiff  must  . 
then  prove  the  absence  of  the  defendant  daring  the 
time  charged.  Ifthere  were  a  parsonage-house,  his  re«-  Canning  v. 
sidence  in  any  other  house  within  the  parish,  would,  o^b^"**^' 
under  the  former  acts,  subject  him  to  the  penalties  of 
the  act,  and  will  still  do  so,  unless  he  has  tiie  bishop's 
licence  for  that  purpose,  according  to  the  directions 
of  the  statute;  or  is  within  the  other  provisions  con* 
tained  in  it.    Lastly,  he  must  prove  the  value  of  the 
living,  and  as  this  would  frequently  be  a  task  of  con- 
siderable difficulty,  the  statute  (sect.  44,)  has  pro- 
vided,  that  the  court  in  which  the  action  is  depend-      [  424  ] 
ing,  shall,  upon  application  made  for  that  purpose, 
require  the  bishop  of  the  diocese  to  certify  in  writing 
under  his  hand  to  the  court,  and  also  to  the  party 
named  in  the  rule,  the  reputed  annual  value  of  the 
living,  which  certificate  shall,  in  aU  subsequent  pro- 
codings  in  the  action,  be  received  as  evidence  of 
the  annual  value,  for  the  purposes  of  the  act,  with- 
out prejudice,  nevertheless,  to  the  admissibility  or 
efiect  of  any  such  other  evidence  as  may  be  offered 
or  given  respecting  the  actual  value  thereof. 

The  defendant  was  formerly  permitted  to  show  ill  a  Brownl.  55, 
health,  or  other  sufficient  reason  to  excuse  lus  ab- 
sence.  But  these  excuses  are  all  now  settled  by  the 
positive  terms  of  the  act.  He  cannot,  when  not  ex- 
empted, be  permitted  to  show  any  other  cause,  with- 
out the  licence  of  the  bishop ;  and,  if  he  has  obtained 
such  licence,  which  can  only  be  granted  upon  evi*- 
dence  laid  before  the  bishop,  the  licence  itself  will 
be  sufficient  evidence  for  the  defendant  in  die  action, 
and,  if  pleaded,  will,  by  the  45th  section,  entitle  htm  ' 
to  double  costs,  in  case  a  verdict  be  found  for  him. 
In  cases  where  the  defendant  is  exempted  without 
the  aid  of  a  licence,  he  must  prove  his  exemption,  by 

'     c  G  4  proving 
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proving  hid  appointment  as  ohaplaio^  &q,  and  that 
he  baa  duly  resided  according  to  the  several  acta ; 
and  must*  also  prove  the  delivery  of  his  notification 
thereof  to  the  bishop.  To  show  this  fact,  he  should 
prove  the  actual  delivery  of  it  to  the  bishop,  by  hav-* 
ing  the  original  broi^ht  from  th^  registry ;  for  die 
provisions  contained  in  the  stat  of  48  Geo.  3,  s,  95, 
whereby  the  defendant,  having  delivered  a  duplicate 
to  the  registrar  of  the  diocese,  and  got  a  copy  certi- 
fied by  such  registrar,  might  use  su^h  copy  as  snf* 
ficient  evidence  of  his  having  made  such  notification, 
does  not  appear  to  have  found  a  place  in  the  last  act 
pf  parliament. 


CHAP.  XVII. 


Ch.  XVII. 

I^tmentftjr 
Copyhold. 


'  Rumnev  o. 
Ev^s,  1  Leoo. 
100. 

Doe  dem.  Tar- 
rant v.  Hellier, 
3  T.  Rep.  162. 


*  Auncelm  v. 
Auncelmey 
Cro.Jac.  31. 

'  Roe  dem. 
Cosh  V.  Love- 
less, 1  B.  &  A. 
453. 

^  Roe  dem. 
Jeflferrys  v. 
Hicks,  i  Wils. 

15. 


OF    THE    BVIDBNCB    IN    COPYHOLD    CASES. 

TO  maintain  an  ejectment  for  a  copyhold  tene- 
ment, the  lessor  of  the  plaintiff  must  produce  the 
rolls  of  the  manor,  which  show  a  surrender  to  him, 
or  those  under  whom  he  claims ;  and,  in  general,  hi^ 
own  admittance  is  necessary  to  complete  his  title  \ 
An  heir-at-law,  however,  may  make  a  lease,  and 
maintain  the  action  before  admittance ;  and  where  a 
tenant  for  life  has  been  admitted,  upon  the  surrender 
granting  that  estate,  his  admittance  operates  as  the 
admittance  of  the  remainder-man,  named  in  the  same 
instrument  aisp,  for  it  is  but  one  estate*.  So  iS  An 
and  £•  be  in  possession  by  virtue  of  a  grant  for  their 
lives,  and  the  lord  grants  to  C  for  life,  from  and 
after  the  deaths  of  A.  and  £•,  C.  may  maintain  an 
ejectment  immediately  on  the  death  of  the  survivor, 
without  further  admittance^  But  a  devisee  cannot 
maintain  any  action  before  admittance'*^;  and  if  such 
devisee  never  be  admitted,  a  devise  by  him  is  void, 

and 
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mxsA  tlie  legal  estate  deioebda  to  fhe  heir-at-Iew  of  Ch.  XVII. 

the  origiiial  testator'.    So  befcm  the  stat  55 Geo.  3,  ^^^Sj^ 

c«  193,  (which  takes  away  the  necessity  of  sarren-  ' 


deis  to  the  use  lOf  wills),  if  the  surrenderee  made  a  >  Doe  dem. 

Biinender  out  of  court  to  the  use  of  his  will,  before  Vernon  v.  Ver- 

he  had  been  himself  admitted,  such  surrender  was  °^' 

void,  and  could  not  be  made  good  by  a  subsequent  *  Doe  dem. 

admittance  ^»  and  deyisees  of  a  mere  ccmtingent  re-  ^^^d,^' 

mainder,  not  being  in  the  seisin,  oamiot  make  any  11  East,  246. 

surrender  of  their  interest'.  Inacase^  wheBeamort-  'Doedem. 

gagee  brought  an  ejectment  and  showed  a  surrender  \\  £^8(^185. 

to  him  before  the  day  of  the  demise  kid  in  the  decla'* 

raljkm,  and  proved  his  admittaitee  in  consequences      [  426  ] 

the  court  held  that  he  was  entitled  to  reeoyer,  MfddfiMt 

though,  in  fact,  the  admittance  was  not  made  till  J|qJK^ 

long  afterwards;  for,  when  once  made,  it  related  iT.lUp.6oo. 

back  to  the  time  of  the  surrender.    In  this  case  the 

court  said,  that  even  if  there  had  been  no  admittance, 

yet,  as  against  the  mortgagor,  the  ejectment  would 

be  jnaintainable ;  assigning  as  a  reason,  that  the 

joaortgagor,  being  only  a  trustee  for  the  mortgage^ 

should  not  be  permitted  to  set  up  his  legal  interest 

against  the  claim  of  his  ce^ui  que  trust ;  but  we  have 

before  had  occasion  to  observe^,  that  a  different  doc-  •  Ante,  335. 

trine  has  since  been  established  from  that  which 

then  prevailed  respecting  the  action  of  ejectmoit* 

It  has  been  before  observed,  that  the  statute  of 
jhaudi  does  not  extend  to  wills  of  copyhold  lands. 
It  ;i6  sufficient  in  this  case  that  there  is  a  will  in 
writing,  though  it  is  neither  signed  by  the  testator, 
nor  attested  by  any  witness;  but  what  shall  b^  yjj  n^ 
deemed  sufficient  proof  of  such  will  does  not  appear  Askew,  a  Bro. 
to  be  very  clearlv  ascertained*     It  has  been  said  C.  Cas.  59. 

3  Coxe  f 

that  any  writt^  paper,  which  the  ecclesiastical  court  p.  Wil.  959, 
would  hold  to  be  a  will,  shall  be  <^onsidered  as  a-suf*  note,  8.  c. 
'^cient  declaration  of  the  use  to  which  the  estate  was  Cooke  v. 
aubjeoted  by  a  surrender  to  the  use  of  a  will ;  and,  Danven, 

therefore,  7»«t,a99. 


^^  C0PYHO1.D  CAiBff. 

Pait  H;      therefore,  it  has  been  wind  bot  only  to  proye  Am 
€mkM      ^riiriiial  paoer  writimr.  but  also  to  twoduce  the  wo» 

tions  taken  by  an  attorney  for  the  makuig  of  a  will, 
when  80  proved,  have,  been  holden  sufficient  to  pass 
the  estate. 
Doddem.  ^  <^  ^'^^  ^  paper  found  in  the  bureau  of  the 

SmithuSi^itb,  teststor  was  produced.    This  paper  was  all  in  the 
AsdMs,  18^,  testator^s  handrwritingy  and  contained  a  blank  atlea-^ 
cor.MsDtSeld,  tation;  but  it  was  not  signed  by  the  testator,  nor  had 
*  any  wttness  puthis  name  thereto.   It  was  contended 

that  the  instrument  uppeaiing  on  the  face  of  it  to  be 
an  inccMuplete  thing,  ike  Ecclesiastical  Court  would 
nerer  grant  probate  of  it ;  and,  therefore,  it  was  not 
a  will ;  but  that  even  if  it  were  otherwise,  as  no  pro* 
bate  had  been  granted,  it  could  not  be  received  in 
evidence,  as  a  will,  within  the  meaning  of  the  sur- 
render. The  learned  judge  who  tried  the  cause 
rejected  the  evidence  altogether,  and  as  there  had 
been  no  probate,  would  not  suffer  any  witness  to 
be  examined  in  support  of  the  paper,  but  the  Court 
of  King's  Bench  adfterwards  granted  a  new  trial; 
and  tile  devisee  making  no  defence  thereon,  the 
point  was  not  further  discussed.  From  this  de« 
cision  of  the  Court  of  King's  Bench,  however,  it 
seems  to  have  been  the  opinion  of  that  Courts 
that  the  courts  of  common  law  may  enter  into 
the  question,  whether  the  paper  amounts  to  a  wiH, 
though  no  probate  hais  been  in  fact  granted;  and, 
indeed,  where  the  will  is  merely  of  the  copy- 
hold land  and  no  personalty  is  bequeathed,  the 
whole  must  depend  on  the  paper  itself,  for  the  ecde- 
siastical  courts  never  could  take  cognizance  of  it. 
Vide  Sadnrili  To  this  we  may  add,  that  in  the  cases  before  the 
]q^!!^  statute  of  firauds,  wherein  it  came  to  be  a  question 
NashV  what  should  be  a  will  of  lands  under  the  statute  of 

^m'leo.  ^^"^  3^  ^^^'  ®»  ^-  3^>  <^*  ^^^^  ^^"^  seem  to  be 

most 
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moBt  applicable  to  tbe  present  point ')  ao  aigoment     Ch.  XVn. 
was  drawn  fiom  the  grant  of  probate  by  the  ecclesK      CmrMtf 
astical  court,  bat  the  oommon  law  courts  themsdyes        ^*^' 
decided  what  was  a  will,  without  the  aid  of  their  ■  vide7EwJ 
eonstraction.    In  those  casesi  as  in  the  present,  any  SH* 
disposition  of  the  estate  by  writing,  whether  sndi  "^ 

writing  were  made  by  the  testator  himself,  or  by 
any  oilier  person  by  his  commandment  or  consent, 
was  holden  to  be  a  will  within  the  meaning  of  the 

« 

staitnte- 

Bat  where  the  testator  merely  told  the  witness,  Nash  v. 
that  a  third  person  shoidd  have  his  hnd,  and  the  ^^^.Qp 
witness  recited  the  w(»ds  of  the  intended  wUl  to  the 
testator;  and  asked  him  if  this  should  be  his  will,  to 
which  he  assented ;  and  the  witness  afterwards  pvft 
it  into  writing,  but  never  showed  the  writing  to  the 
testator,  or  read  it  to  him,  this  was  determined  not 
to  be  a  good  will,  as  not  being  made  in  vniiing  by 
the  testator. 

When  the  lord  himself  daims  the  estate,  as  for-  BmA  v.  AH«ii, 
feited  by  reason  of  a  lease  made  by  the  defendant,  {f^9?™^^' 

u  I  ^x.  ^  ^x.  u      •       11        J  A     Oxf.Circ.173^ 

be  must  prove,  that  the  person  who  is  alleged  to  Bal.N.P.  107, 

have  committed  the  forfeiture,  was  admitted  tenant  (')• 

on  the  rolls  of  the  tnanor«    It  will  not  be  sufficient,  Vide  einm, 

in  this  case,  to  prove  that  his  ftther  was  admitted,  *^™"'  ^^' 

and  that  the  land  descended  to  him,  and  that  he 

has  paid  quit  rents;  for,  fliough  he  might  enter  to 

make  a  lease  before  admittance,  noAing  vested  in 

Um  which  he  could  forfeit  before  admittance  and 

entry* 

Another  case,  in  which  very  strict  evidence  has     r  ^^^  1 
been  required,  is,  when  the  lord  seizes  the  land  as 
forfeited  for  want  of  the  heir  coming  in  to  be  ad* 

.  (a)  Mr.  J.  BuUer  also  dtes  i  LordRajm.  796,  m  4he muffM^ 
bat,  as  this  book  does  not  contain  anv  thins  as  to  this  poim^  I  pre- 
f«no  that  it  was  establbhed  in  Heotf  ▼.  wlMm.  V 

N        mitted. 


(^^60  COrYHOLDrCASBS. 

Pftr^  U;  mitted.  Id  thb  case  it  has  been  said,  ilM  the  pro- 
'CmMd  clamation,  should  be  proi^  by  inv»  vOce  evidence, 
'  and  that  the  entry  thereof  on  the  c6nrt  rolls  is  not 


>  Lord'Siiis-     isufficienf.     Il  should  be  observed,  however,  that 
bu^'s  Ca^     -.this  point  is  not  mentioned  in  another. report  of  the 
s^   T     fi^      ^^^^^  case*;  and  in  a  late  case',  where  such  a  claim 
'         ^  ^'^'^  ^^^  ^P»  ^i^  ^uch  evidence  appears  to  have  been 

Tarrant  V.        required.    It  was  determined  in  that  case  that  the 
Hellier,  lord  codd  not  seize  absolutely  pro  defectu  temniis 

3   •     P*  1  3-  without  a  special  custom  authorising  him  so  to  do; 

and,  therefore,  to  support  a  seizure  so  made,  it  will 
be  necessary  to  prove  sUdi  a  custom. 
Vide  ante,  85.       To  provc  the  cttstom  of  a  manor,  tbe  first  evidence 

to  be  referred  to  will  be  the  court  rolk,  and  on  the 
antiquity  and  uniformity  of  these  will,  in  a  great 
measure,  depend  the  validity  of  the  custom.  If  a 
pigment  be  claimed  bytlie  lord,  as  an  ancient  and 
aeeustomed  payment,  the  books  of  the  steward  or 
bailiff  of  the, manor,  whereby  he  charges  himself 
MaVin.  105,  with  monies  received,  may  also  be  produced^;  but, 
^'  ^'  unless  it  appear  that  such  a  sum  of  money  has  been 

from  time  to  time  paid  by  the  tenants,  the  mere  entry 

by  the  stewards  is  very  weak  evidence.    So  where 

.the  question  was,  whether  the  lord  waa  entitled  to 

the  coals  under  a  freehold   tenement  within  the 

manor,  parol  evidence  was  received  of  a  known  dis* 

tinctton  within  the  manor,  between  okl  and  new  land, 

and  the  general  reputation  that  the  right  of  coals 

*  Buraes  v.       Under  the  latter  belonged  to  the  lord  ^«   And,  indeed, 

imT&S^t^.     ^^  ^^'  cases  of  custom,  as  many  instances  as  possible 

"  Yide  4  Leon,  ^f  ^^  having  been  acted  upon  i^iould  be  product  ^, 

343,  and  Mr.  J.  though  we  have  before  observed,  that  where  a.  cus- 

vadons  on  that  ^^  ^  forujally  fouud  by  the  homage,  and  entered 

Case,  4  T.        on  the  rolls,  proof  of  its  having  been  acted  up<Hi,  is 

*^«P-  33-  ,,jq|.  absolutely  necessary  7.    Thus  where  it  id  con- 

'  tended,  that  by  the  custon;i  of  a  manor  land  shall 

descend 


COPYHOLD  OASES«  461*' 

1 

descend  to  th^  eldest  female  heir,  general  reputation     Ch*  XVIL 
of  such  custom^  and  instances  of  its  having  so  de-       Cm/^My 
scendedy  in  some  instances, ,  are  evidence  proper  to    _ 
be  left  t6  a  jury;  though  the  descent  contended  for 
in  the  particular  instance  is  not  exactly  similar  to' 
any  of  those  that  are  adduced  in  evidence,  as  where 
the  estate  Js  claimed  by  the  grandson  of  an  eldest 
sister,  and  the  instances  proved  are  only  of  descents  ,  ^^ 
to  eldest  daughters  and  eldest  sisters  (i) '.    And  in  Foster  v. 
like  manner  it  has  been  held,  that  a  sinde  instance  Sitson, 
of  a  surrender  in  fee,  by  a  tenant  in  special  tail,  of  a  Roe  dm.  ^ 
copyhold  estate,  is  evidence  to  prove  a  custom  to  Bennett  v. 
bar  entails  by  surrender,  though  the  surrenderor  bas  ^^i.  £  s.  03. 
not  beeu  dead  twenty  years,  and  though  one  in-  •Roedem. 
stance  be  proved  of  a  recovery  suffered  by  tenant  in  Bennett  v. 
tail  to  bar  the  entail*.     '  aft's.aftir 

When  the  lord  brings  an  action  for  a  fine  not  ex-  £ord  North- 
ceeding  two  years  value  of  the  premises,  on  the  de-  ^<^  v.  Stan- 
fendant's  admission  to  them,  the  defendant's  admis-  ^^^'       ^  ^ 

(b)  The  case  of  Doe  dem.  Goodwin  v.  Spray^  i  Term  Rep.  466, 
in  some  measure  militates  against  this,  but  there  the  court  seem 
rather  to  l>aTe  considered  the  question  as  beings  whether  a  custoitf 
that  iitnds  thoM  detcend  to  the  ade$t  nster  was  proof  that  they  should 
go  to  the  eldest  nkce ;  than  whether  a  custom  tkat  they  thould  go  to 
the  eldest  female  heir,  with  no  instance  to  support  it  but  the  case  of 
sisters,  could  be  received  as  evidence  of  a  more  extensive  custom 
that  it  should  in  all  cases  go  to  the  eldest  female  heir;  and  it 
should  seem  that  where  the  rolls  of  the  manor  declared  that  **  nulla 
tenementa  sunt  partibilia  nee  inter  hteredes  maseulos  nee  Jemellas/' 
there  was  evidence  of  such  a  general  custom.  It  is  observable 
also,  that  the  judgment  in  that  case  was  founded  on  what  was  said 
by  Coke,  C.  J.  inKatcliffe  v.  Chapman'%  Case,  4  Leon.  24a,  that  the 
court  would  not  give  credit  to  the  custom  unless  it  had  been  put  in 
ure;  wherefore  it  was  concluded,  that  as  no  instance  of  the  parti- 
cular case  was  proved,  the  custom,  if  any,  had  no  #eight;  wiwout 
considering  that,  in  the  case  of  Ratekfi  v.  Chqmumf  there  was 
evidence  of  descents  contrary  to^  the  supposed  custom,  a  kind  of 
proof  which  did  not  e^st  in  the  case  then  before  the  court;  and 
m  the  subsequent  case,  (JRm  dem.  Beebee  v.  Parker^  5  T.  Rep. 
a6),  when  Lord  Kerwm  presided  in  the  court,  a  custom  entered 
on  the  rolls  was  hela  to  be  sufficient  though  no  instance  of  usage 
was  adduced. 

sion, 
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sioiiy  the  presentment  of  the  homi^e  apr  to  the  value, 
and  proof  of  the  sum  required  by  the  action  having 
been  demanded  of  the  defendant  by  letter  from  the 
steward,  is  sufficient^  without  further  proof  of  the 
fine  having  been  ussessed. 
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No.  L 

tA8E8  ON  THE  QUESTION,  HOW  FAR  REPUTATION 
IS  ADMISSIBLE  IN  QUESTIONS  OF  PRIVATE 
RIGHT  . 


Ditty  Lessee  of  Didsbury  4r  emother  v.  Thomas  if  others, 

14  East,  323.    (Page  17.) 

In  tluB  cafie,  where  a  testator  between  fifty  and  sixty 
years  ago  devised  lands  to  his  son  for  life,  remainder 
to  his  grandson  for  life,  remainder  to  the  heirs  of  the 
body  of  the  grandson,  remainder  to  the  lessor  of  the 
plaintiff  in  tail ;  between  which  latter  and  the  de- 
fendant, the  devisee  in  fee  of  the  son,  the  question 
was  whether  the  land  in  dispute,  which  had  been 
occupied  by  the  son  in  the  lifetime  of  the  testator, 
was  part  of  the  entailed  estate,  or  had  been  acquired 
by  his  own  purchase :  the  court  held,  that  evidence  of 
reputation  that  the  land  had  belonged  to  Sir  J.  5.  and 
was  purchased  of  him  by  the  first  testator,  is  not  ad- 
missible; though  coupled  with  corfoborative  parol 
evideitbe  that  the  land  belonged  to  Sir  J.  S.  before 
the  occupation  of  it  by  the  son,  and  also  by  a  deed 
of  conveyance  of  another  farm  in  the  same  place 
from  the  first  testator  to  a  younger  son  about  the 
same  period,  in  which  it  was  recited  that  the  land 
ther/sby  conveyed  had  been  then  lately  purchased^ 
4imong8t  other  lands,  by  the  testator  of  Sir  J.  S. 

u  H  Mr. 


"      '  APPENDIX. 

Mr.  East  subjoins  the  following  note  to  the  report 
of  that  case  :— 

The  admissibility  of  evidence  of  this  descriptioii  has  been  Texata 
guestio  for  many  years  in  Wettmhuter^Hall;  asfhe  following  notes, 
which  I  have  taken  from  time  to  time,  will  suffice  to  show. 

The  following  is  the  same  case  which  is  reported  in  4  Teim 
Rep.  157,  for  another  point  which  came  on  upon  demurrer,  ta 
Hil.  31  Geo.  3,  and  where  the  plaintiff  had  leave  to  amend. 

Morewood  v.  Wood,  M.  33  Geo.  3,  B.  R. — Trespass  for  break- 
ing and  entering  the  plaintiff's  close  called  StMutaiek  Canammj  in 
the  parish  of  MfrHcn,  in  the  county  of  Derby,  and  digging  stones 
therein,  and  carrying  them  away,  &c.  The  defendant  pleaded, 
that  there  are  certain  wastes  or  commons  lying  open  to  one  another, 
one  called  Bsoanandt  Common,  beins  the  close  in  which,  &c.  the 
other  called  Swanmek  Green,  in  Alfreton,  &c.;  and  that  he  was 
seised  in  fee  of  a  messuage  and  lands  in  Alfreton,  in  right  of  which 
he  prescribed  for  the  liberty  of  digging  for  and  carrying  away  all 
necessary  flags  and  stones  in  Swanwick  Common,  and  in  Sammck 
Green,  for  the  repair  of  his  houses,  fences,  &c.  The  plaintiff  re- 
plied, that  ha  was  lord  of  the  manor  of  Alfreton,  and  t^t  the  de* 
lendant  of  his  own  wrong  committed  the  trespass.  The  defendant, 
in  his  rejoinder,  insisted  on  his  prescriptive  rieht  as  stated  in  the 
plea;  on  which  issue  was  ioinea.  At  the  trial  before  Hotham,  B^ 
at  Derby  assises,  the  defendant  <»Ued  many  vritnesses,  who  proved 
that,  for  between  sixty  and  seventy  years  past,  he  and  those  from 
whom  he  claimed  had  been  in  the  constant  exercise  of  the  right  stated 
in  his  plea ;  in  many  instances  to  the  knowledge  ef  the  lord,  who  had 
threiitened  to  bring  actions,  and  been  dared  to  do  so  by  the  de- 
fendant's ancestors,  who  insisted  on  their  ri^t.  On  the  other 
band,  the*  plaintiff  produced  a  presentment  in  17179  of  the  free- 
boldm  of  the  court  baron  of  the  manor  ofAlfition,  of  which  tibe 
^aintiff  is  lord,  and  which  presentment  was  signed  by  one  Robert 
wood,  tlie  foreman,  and  others ;  which  name  of  Robert  Wood'wta 
proved  to  tally  with  the  subscription  (a)  to  the  will  of  Robert 
Wood,  the  grandfii^er  from  whom  the  defendant  claimed,  and 
which  will  viras  produced  from  the  registry.  One  of  the  items  in 
that  presentment  was,*-*^  If  any  person  gets  stone  without  leave 
of  the  lord  of  the  numor,  we  pain  him  10  c."  The  plaintiff  also 
called  another  witness  to  prove  that,  in  a  conversation  with  the 
defendant's  uncle,  from  whom  the  defendant  also  claimed,  the 
•uncle  had  admitted  that  the  lord  of  the  manor  had  the  ri^t,  and 
he  would  not  be  beholden  to  him  for  the  stone.  The  Jury  found 
for  the  defendant.  Thus  much  appeared  on  the  judo's  report, 
pn  a  motion  for  a  new  trial.  But  the  plaintiff's  counsd  stated 
further,  (which  was  admitted  by  the  other  side,  and  so  taken  by 
the  court,)  that  the  learned  Judge  had  rejected  other  evidence 
which  they  had  tendered,  and  for  which  alone  the  new  trial  was 
moved  for,  viz. 

1st,  Other  presentment**  of  a  similar  nature  to  the  one  re- 
ceived in  evidence,  but  to  which  no  subscription  could  be  proved 

-  —     -  I  -._ —      -.  -  -    ■  ■  -— -—  • 

» 

(a)  Vide  Roe  v.  Rowlings,  7  East,  a8a. 

by 
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by  mf  pdnon  fhmi  whom  the  defendant  claimed :  tins  was  offered 
as  evidence  of  reputation, 

ady  General  parol  evidence  of  remttation,  that  none  but  the 
lord  had  a  right  to  dig  stone,  &c.  on  the  locus  in  quo.  ■ 

A  rule  nui  having  heea  granted,  Chamhrey  Clarke^  Sutton^ 
Willit,  and  AKough  contend^,  in  support  of  their  rule,  that  a 
general  custom  or  prescription,  covering  all  the  estates  of  the 
tenants  of  the  manor  might  clearly  be  proved  by  evidence  of  repu-> 
tation ;  and  that  there  was  no  solid  distinction  between  that  case 
and  the  case  of  a  particular  prescription.  There  were  no  title 
deeds  in  the  one  case  more  than  in  the  other,  to  which,  as  to  a 
more  certain  criterion,  reference  could  be  had.  In  both  instances 
the  rieht  rested  on  memory  of  particular  instances  of  the  exercise  of 
it.  In  the  case  of  a  modus,  reputation  is  evidence ;  and  yet  that 
relates  to  a  particular  estate.  In  the  Bishop  of  Meath  v.  iJord  Bel' 
field,  in  1747,  cited  in  Bull.  N.  P.  295,  it  was  held  that  evidence 
of  reputation  was  admissible  in  a  quare  impedit,  that  one  KnigkC 
had  been  in  by  the  presentation  of  Lord  R. ;  which  is  a  stronger 
ease  than  this.  The  case  of  Webb  v.  Petts,  Nov,  44,  was  cleariy 
the  case  of  a  modus  for  a  particular  fiirm ;  and  there  the  court  held 
hearsay  evidence  to  be  sufficient.  Such  evidence  as  this  is  alto 
admissible  in  the  case  of  a  maaerial  custom ;  and  yet  the  public 
have  as  little  to  do  with  the  custom  of  a  particular  manor  as  with 
a  private  prescription.  Other  persons  in  the  parish  may  claim  the 
same  right  as  the  defendant,  and  then  it  mi^t  have  been  laid  a» 
a  custom,  in  which  case  diese  presentments  would  have  beeo 
decisive  evidence  against  it.  So  tnat  by  laying  it  as  a  prescriptive 
'  rkht  annexed  to  each  farm,  instead  of  a  custom,  all  the  lord's  proof 
of  his  right  is  gotten  rid  of;  and  the  tenants  may  ^ve  in  evidence 
chose  very  tortious  acts  as  evidence  of  a  prescnption,  all  whidi 
united  together  could  not  have  supported  a  custom  against  the 
positive  written  testimony  subscrio^d  by  all  their  ancestors  who 
were  tenants.  Here,  diey  said,  there  was  sufficient  to  ground  the 
hearsay  evidence  on. 

-  The  counsel  on  the  other  side  were  not  heard  by  the  court,  who 
made  several  observations  during  the  aigument,  to  which  the 
counsel  for  the  plaintiff  adapted  their  answers.  On  granting  the 
rule  fitti, 

Lord  Ken  YON,  C.  J.  said,  he  doubted  very  much  if  evidence  of 
reputation  could  be  adduced  in  support  of  any  prescription,  unless 
It  affected  the  public  interest  in  some  way  or  other. 

.  ASUS  UBST,  J.  in  the  course  of  the  aigument,  said,  that  if  this  had 
been  laid  as  a  custom,  he  conceived  that  general  reputation  would 
have  been  evidence :  but,  in  the  case  of  a  private  prescription,  he 
doubted  it  very  mnch. 

BvLLEK,  J.  observed,  that  the  practice  had  been  different  on  dif* 
ferent  circuits.  On  the  Oxford  it  has  been  the  practice  to  reject, 
and  oh  the  western  circuit  to  receive  this  sort  of  evidence.  But 
upon  the  latter,  I  have  told  the  counsel,  that  I  would  indeed  receive 
fuch  evidence,  if  diey  pressed  it,  but  that,  in  summing  up,  I  should 
tell  the  juiy  that  they  were  to  decide  upon  the  other  parts  of  the 
case. 

H    H    X  ^"* 


IV  APPBNDIX.      . 

Loitl  Ksw  YOV,  C.  J.  (after  the  aiigument.)  The  evidence  giren  hf 
the  defendant  of  an  usage  of  about  seventy  years  is  extremely  stroi^ 
in  his  favour :  and  the  only  evidence  to  weigh  aeunst  it  is  that  of 
the  presentment  signed  by  Robert  Wood:  but  uiat  is  notneces-, 
sarily  inconsistent  with  it.  The  lord  might  liave  the  seneral  right, 
and  yet  a  particular  tenement  have  a  prescriptive  right  also.  On 
that  ground,  therefore,  there  is  no  pretence  for  impeaching  the 
leerdict.  With  respect  to  the  other  question  raised,  respecting  the 
lejection  of  seneral  evidence  of  reputation,  it  is  involved  in  great- 
dispute;  and  one  is  apt  to  imbibe  prejudices  from  the  opinion  one 
has  always  heard  inculcated.  Upon  the  Oxford  circuit,  whidi  I 
went,  such  evidence  was  never  received;  ana  I  cannot  help  think* 
ing  that  that  practice  is  best  supported  by  principle.  Evidence  of 
reputation  upon  general  points  is  receivable,  because  all  manlind 
being  interested  therein,  it  is  natural  to  suppose  that  they  may  be 
conversant  with  the  subjects,  and  that  they  should  discomseitoge- 
dier  about  them,  havine  all  the  same  means  of  information.  Bui 
how  can  this  apply  to  pnvate  titles,  either  with  regard  to  particular 
customs  or  private  prescriptions.  How  is  it  possible  for  strangers 
to  know  any  thing  of  what  concerns  only  these  private  titles  ?  I 
barely,  however,  uirow  out  these  hints  as  the  ^und  of  my  present 
opinion,  laying  in  my  claim  to  change  that  opinion  if  I  should  hear 
any  thing  whioi  shakes  it. 

AsBHVRST,  J.  declared  himself  of  the  same  opinion :  adding  that 

the  utmost  which  the  evidence  offered  went  to  prove  in  the  present 

case. was  that  the  lord  had  the  seneral  right;  but  that  did  not 

'    negative  a  particular  rigfit,  prbvicbd  it  was  made  out  in  evidence^ 

which  it  had  been  in  the  present  instance.  > 

BuLLEK,  J.  I  havealreadv  mentioned  what  has  been  die  general 
practice  on  the  Oxford  and  on  the  western  circuit;  and  as  therer 
are  two  judges  fit>m  each  of  those  circuits  in  court  (b\  it  is  hardly 
likely  for  us  to  asree  upon  the  s^uerai  point  But  Uius  far  I  agree 
with  my  lord  and  my  brother  AMunty  that  in  no  case  ought  evv 
dence  of  reputation  to  be  received,  except  a  foundation  be  first 
laid  by  other  evidence  of  the  right.  Now  here  there  was  no  foun- 
dation, or  at  least  a  very  slight  one,  in  comparison  to  the  evidence 
E'ven  by  the  defendant.  But  I  cannot  agree  that  it  ought  not  to 
)  received  at  all.  It  was  settled  that  it  ought  in  the  cases  cited 
in  aripiment,  and  also  in  mai^y  other  instances  which  relate  merely 
to  pnvate  titles :  in  one  in  particular,  as  to  whether  such  a  piece  of 
ground  is  parcel  of  one  close  or  another.  So  asain  in  the  case  of 
pedigrees.  But  as  to  this  particular  case,  the  evioence  is  very  strong 
with  the  defendant.  It  was  not  proved  that  the  estate  in  question 
was  in  the  possession  of  the  defendant's  mndfather  at  the  time  he 
signed  the  presentment  which  vras  read  in  evidence: 'and  e^^if 
that  were  made  out,  all  the  evidence  since  for  above  sixty  years  iar 
the  other  way.  The  defendant's  ancestors  have  all  that  time  taken 
stone  in  defiance  of  the  presentment,  and  in  the  face  of  the  lord 
himself,  who  was  dared  to  bring  any  action  for  it.    Now,  sup- 


(6^  Lord  Kenyon  ukdAshkursl,  J*  had  gone  the-  Oxford,  and 
Buller  and  Grose,  J.  the  western  circuit. 

posing 


^ 


AYPENBtX. 

•po^bg  &U  the  evidence  of  reputation  had  been  received,  t  think  it 
ought  to  have  weighed  s6  slightlv  with  the  jury,  that  the  court 

« ought  not  to  grant  a  new  trim,  r  or  I  do  not  kiiow,  that  because 
evidence  which  ought  to  have  'been  received  was  rejected,  there-^ 
fore  the  court  are  bound  to  grant  a-  new  trial,  if  they  see  clearly 

•  that  the  verdict  is  right,  notwithstanding  such  evidence  had  been 
admitted. 

Grose,  J.  was  of  the  same  opinion  as  BuUer^  J.  on  the  general 

'ooint,  that  evidence  of  reputation  is  to  be  admitted.  I  confess, 
he  said,  that  habit  has  so  enured  my  mind  to  think  it  admissible  in 
these  cases,  that  I  cannot  change  nw  oinnion  without  much  further 
consideration :  though  I  certainly  should  if,  upon  ititure  thou^ts, 
I  should  be  convinced  that  the  practice  of  the  western,  and  I  be-' 
lieve  also  of  the  northern  circuit,  is  wr6ne.  Once,  indeed,  I  re- 
member the  case  of  a  pedigree  tried  at  Windtestery  where  there 
was  a  strong  reputation  throughout  all  the  country  one  way,  and  a 
great  number  of  persons  were  examined  to  it:  but,  aflerall,  the 
whole  was  overturned,  and  proved  to  have  no  foundation  what- 
ever, by  the  production  of  a  single  paper  from  the  Herald's  Office : 
which  shows,  to  be  sure,  how  cautiously  this  sort  of  evidence  ought 
to  be  admitted. 

Bule  discharged. 

In  the  case  of  Outram  v.  Morewood,  Hil.  33  Geo.  3,  5  Term 
Rep.  123,  Lord  Kenyon^  C.  J.  -said,  ''  Although  a  eeneral  right 
may  be  proved  by  traditionary  evidence,  yet  a  particmar  fact  can- 
not.'' The jparticular  fact  there  was,  whether  a  certain  close,  then 
<»lled  the  Cow  Cioie,  had  been  part  of  the  estate  of  Sir  John  Zouch, 
in  the  l8th  of  Eliz.  out  of  which  certain  rents  and  coals  liad  been 
reserved :  and  all  the  court  agreed,  that  this  fact  could  not  be 
proved  by  entries  made  b^  a  tmrd  person,  deceased,  in  his  book  of 
receipts  of  rents  from  his  tenant ;  considering  such  entries  as  no 
more  than  a  declaration  of  the  fact  made  by  such  third  person  ; 
which  was  different  from  the  entries  of  a  steward  who  thereby 
charges  himself  with  the  receipt  of  the  money,  ^nd  Groie,  J.  dis- 
tinguished this  from  the  cases  where  traditionanr  evidence  had  been 
aUowedy  ^  because  the  tradition  of  a  particumr  fact  is  not,  evi- 
dence.'' 

In  NicholU  v.  Parker,  Exeter  summer  assizes  1805,  upon  a 
.  question  of  boundary  between  two  parishes  and  manors,'  whether 
a  certaiii  common  was  within  the  parish  and  manor  of  Holne,  of 
which  Sir  Bouchier  Wrey,  hart,  was  lord,  or  within  the  parish  of 
Buckfastleigh  and  manor  of  Mambow,  of  which  Colonel  Parker  was 
t  lord :  Le  Blanc,  J.  admitted  evidence  of  what  old  pei^ons,  now 
dead,  had  said  concemine  the  boundaries  of  the  parishes  and  manors ; 
though  not  as  to  particular  facts  or  transactions.  And  this,  though 
these  old  persons  were  parishioners,  and  claimed  rights  of  common 
on  the  wastes,  which  would  be  enlai]ged  by  their  several  declara- 
tions; there  not  appearing  to  be  any  mspute  at  tlie  time  respecting 
the  ri^ht  of  the  oldT  persons  making  the  declarations,  at  least,  no 
litigation  pending;  (for,  in  truth,  the  boundary  had  been  long  in 
dispute  between  the  respective  parishes  and  manors,  and  intersect- 
'ing  perambulations  had  been  made  both  before  and  afler  such 
V  H   U  3  declarations 


declarations  by  the  respectiye  parties);  <so  that  those  pttwmsednkl 
not  be  considered  as  navingit  in  view  to  make  evidence  for  themr 
selves  at  the  time.  And  in  support  of  the  same  opinion  were  cited. 
The  Kiw  V.  The  mhabitanit  ofHammenmUh^  sittings  at  Wetlnmuter 
after  Hilary  term  1776,  before  hord  Mfmsfield,  C.J.(c),  and  a 
case  of  D^Bpn  v.  Hole,  at  Tauntonp  in  1795,  befpre  LawrtnUf  J. 
in  both  which  the  same  point  had  been  niled. 

In  Clcthkr  V.  Chqimumf  Bridgeaaier  summer  aasises  1805,  in 
replevin,  the  question  was  whether  Street  ESU^  alias  Iveytkome 
HiU,  a  waste,  was  parcel  of  h^home  Farm,  and  the  soil  and 
freehold  of  one  Rot^j  or  not;  evidence  was  offered  of  dedara 
tiona  of  old  person's  deceased,  as  to  the  ancient  boundary  of  the 
waste  belonging  to  Iveythome  Farm,  that  it  extended  to  the  in- 
closures  on  the  north  side  of  the  hill:  and  a  Koil,  Abr.  186, 
pi.  5,  tit.  Prerogatroe,  was  dted  in  support  of  it,  where  it  was  held 
that  such  dedfluradons,  as  to  whether  certain  land  was  parcel  of  a 
manor  or  of  an  estate,  were  de«ned  admissible  as  between  sub- 
jects, but  jnot  as  against  the  crown :  and  Davies  v.  Pierce,  a  Term 
Rep.  53,  was  also  cited.  But  Graham,  B.  rejected  the  evidence 
in  tnis  case,  where  the  question  was  not  as  to  the  boundaij  of  a 
parish  or  manor,  but  between  one  person's  private  property  and 
another.  There  was  a  verdict  afterwards  for  the  defendant,  by 
whom  this  evidence  had  been  oflfered,  so  that  the  qaestion  could 
not  be  stirred  again. 


I ' 


No.  11. 

OF  THE  EVIDENCE  TO  SHOW  MISCONDUCT  OR 
CONSPIRACY  IN  THE  INSTITUTION  OF  A  PRO* 
SECUTION* 


The  Queen^s  Case^^House  of  Lords,  October  17,  i8ai. 

2  Bred.  &  Bing.  302. 

THE  following  questions  were  proposed  to  the 
learned  judges : — 

''  First,  If,  in  the  trial  of  an  indictment  for  a  capital 
offence,  or  any  crime,  evidence  had  been  given  upon 
the  cross-examination  of  witnesses  examined  in  chief 
in  support  thereof,  from  which  it  appeared  A.  B.  not 
examined  as  a  witness,  had  been  employed  by  the 

party 


pcorty  preferring  the  indictment  as  tui  .agent  to  pro- 
oure  and  examine  evidence  and  witnesses  in  support 
of  the  indictment,  and  the  party  indicted  should 
propose,  in  the  course  of  defence,  to  examine  C  X>.. 
,a8  a  witness,  to  prove  that  A,  B*  had  offered  a  bribe 
to  !£.  JP,  in  order  to  induce  him  to  give  testimony 
touching  the  matter  in  the  indictment,  (£•  F.  not 
being  a  witness  examined  in  support  of  the  indict- 
ment, or  examined  before  it  was  so  proposed  tQ 
examine  C.  X).)  would  the  courts  below^  according 
to  their  usage  and  practice,  allow  C.  D.  to  be  exar 
mined  for  the  purpose  aforesaid;  or  could  such  wit- 
ness, according  to  law>  be  so  examined  if  the  counsel 
employed  in  support  of  the  prosecution  objected  to 
such  examination  ?" 

**  Secondly,  If,  in  the  trial  of  an  indictment  for 
.a  capital  offence^  or  other  crime,  evidence  bad  been 
given  upon  the  cross-examination  of  witnesses  exar 
mined  in  chief  in  support  thereof,  from  which  it 
appeared  that  A.  B.  not  examined  as  a  vdtness^  had 
been  employed  by  the  party  preferring  the  indict- 
ment as  an  agent  to  procure  and  to  examine  evidence 
and  witnesses  in  support  of  the  indictment,  and  the 
jparty  indicted  should  propose  in  the  course  of  his 
defence  to  examine  G.  H.  as  a  witness  to  prove  that 
A.  B,  had  offered  him  a  bribe  to  induce  him  to  bring 
papers  belonging  to  the  party  indicted,  (G.  H.  not 
having  been  examined  as  a  witness  in  support  of  the 
indictment),  would  the  coiuts  below,  according  to 
their  usage  and  practice,  allow  G.  27.  to  be  examined 
for  the  purpose  aforesaid;  or  would  such  witness^ 
according  to  law,  be  so  examined  if  the  counsel 
employed  in  support  of  the  prosecution  objected  to 
such  examination?"  ■ 

The  learned  judges  desired  leave  to  withdraw, 
which  they  did,  and  on  their  return  prayed  for  fur- 
ther time  to  consider  on  these  questions,  till  the 

H  H  4  next 


viii  A^ptvi>it. 

nest  day:  leave  was  granted  accordingly;  and  a 
third  question  was  proposed  to  them,  which  on  the 
next  day  was  withdrawn,  not  being  sufficiently  clear^ 
and  the  following  question  proposed  in  its  stead : — 
**  Supposing,  that  according  to  the  rules  of  law, 
evidence  of  a  conspiracy  against  a  defendant  for  any 
indictable  offence  ought  not  to  be  admitted  to  con- 
vict or  criminate  him,  unless  as  it  may  apply  to  him- 
^  Belf  or  to  an  agent  employed  by  him,  may  not  general 
evidence,  nevertheless,  of  the  existence  of  the  con- 
spiracy charged  upon  the  record,  be  received  in  the 
first  instance,  though  it  cannot  affect  such  de- 
fendant unless  brought  home  to  him,  or  to  an  agent 
employed  by  him ;  and  whether  the  same  rule  woidd 
apply  if  a  defendant  sought  by  such  general  evi- 
dence, in  the  first  instance,  to  affect  the  prosecutor 
with  a  conspiracy  to  suborn  vdtnesses  for  the  de- 
struction of  his  defence  ?" 
Oct  iStli.  On  this  day,  Abbott,  C.  J.  delivered  the  foDowing 

answer  to  the  house. 

**  My  lords,  the  judges  conferred  together  for 
some  time  yesterday,  upon  the  questions  proposed 
to  them  by  your  lordships,  and  afterwards  separated 
in  order  to  consider, them  apart,  and  met  again  early 
this  morning,  and  again  conferred  together  upon 
them.  All  of  us  then  agreed  upon  the  answers  to 
be  given  to  the  questions  proposed  to  us;  and 
I,  having  read  to  my  learned  brothers  the  writing, 
which  I  had  prepared,  as  containing  my  own  senti- 
ments and  answer,  it  was  found  that  they  concurred 
therein ;  and  I  have  their  authority,  with  your  lord- 
ship's permission,  to  deliver  what  I  have  written, 
(which  your  lordships  will  observe  is  in  the  sin- 
gular number,  being  originally  prepared  as  my  own 
alone),  as  contdning  and  expressing  their  sentiments 
also. 
**  My  lords^  the  first  question  proposed  by  your 

lordships 


^lordships  is  in  these  words^  [here  his  hrdihip  repeated 
thejint  question].  .  My  lords,  the  question  thus  pro- 
posed by  your  lordships  to  the  judges,  must  be-  ad- 
mitted by  all  persons  to  be  a  question  of  great  im- 
portance, as  it  regards  the  administration  of  justice; 
and  it  is  to  me  a  question  entirely  new,  and  of  very 
difficult  solution.  I  have  considered  it  with  all  the 
attention  due  to  a  question  proposed  by  your  lord- 
ships, and  with  an  anxiety  proportioned  to  the  ques- 
tion itself;  and  it  is  not  without  much  diffidence 
that  I  now  offisr  to  your  lordships  the  result  of  my 
deliberation.  Tour  lordships  will  allow  me  here  to 
interpose  an  observation,  and  to  say,  that  the  diffi- 
dence I  felt  at  the  moment  of  writing,  has  been  con- 
siderably decreased  by  the  knowledge  I  now  have, 
that  my  opinion  and  sentiments  have  conceived  the 
concurrence  of  my  learned  brothers. 

'^  The  question  must,  as  it  appears  to  me,  be  con- 
sidered in  the  same  mode,  and  must  receive  the  same 
answer,  as  if  the  parties  were  reversed:  as  if,  instead 
of  proof  offered  on  the  part  of  the  defendant  respect^ 
ing  the  conduct  of  an  agent  employed  by  the  prose- 
cutor, it  were  proof  offered  in  re^ly  on  the  part  of 
the  prosecutor  respecting  the  conduct  of  an  agent 
employed  by  the  accused  to  procure  and  examine 
evidence  and  witnesses  in  support  of  his  defence. 
If  such  proof  can  be  received  on  the  part  of  a  de- 
fendant, it  must  be  received  on  the  ground  that  it 
may  lead  to  a  legitimate  inference  and  conclusion^ 
that  the  witnesses  examined  against  him,  though  not 
appearing  to  have  been  called  before  the  court  by  any 
undue  means,  are  nevertheless,  on  this  ground  extrane- 
ous and  foreign  to  them,  not  to  be  considered  as  the 
witnesses  of  truth.  And/  if  such  an  inference  and 
conclusion  can  be  reasonably  and  legitimately  drawn 
in  favour  of  a  defendant,  in  the  case  proposed  by 
your  lordships,  I  am  unable  to  cbscover  any  principle 

upon 
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upon  which  I  may  say^  that  the  like  conclUBioa  vmf 
not  be  with  equal  reason  dravm  against  him  in  the 
analogous  case  that  I  have  taken  the  Uberty  to  sug- 
gest; so  that  proof  of  this  nature,  if  admissible;, 
must  be  expected  to  lead  as  frequently  to  the  con- 
demnation of  an  innocent  man,  by  casting  discredit 
to  his  defence,  as  to  the  acquittal  of  such  a  perfen 
by  disgracing  the  prosecution :  and  this  consideration 
enables  me  to  contemplate  the  question  proposed  with 
more  calmness  than  I  should  be  able  to  view  a  ques- 
tion of  which  the  determination  might  possibly,  by 
the  exclusion  of  his  evidence,  lead  to  the  condemnar 
tion  of  an  innocent  person;  but  could  in  no  case 
produce  the  same  consequence  by  the  exclusion  of 
evidence  against  him* 

"  The  question  proposed  by  your  lordships  re- 
gards the  act  of  '  a  person  employed  by  the  party 
preferring  an  indictment  as  an  agent  to  procure  and 
.examine  evidence  and  witnesses  in  support  of  the 
indictment;'  and  it  regards  the  act  of  that  agent 
.addressed  to  a  person  not  examined  as  a  witness  in 
support  of  the  indictment;  and  leaving,  therefore, 
those  witnesses  unaffected  by  the  proposed  proof 
otherwise  than  by  way  of  inference  and  conclusion, 
and  this  question  may  be  considered  as  it  regards  the 
prosecutor  or  party  preferriqg  the  indictment,  and 
as  it  regards  the  witnesses. 

^^  The  prosecutor  has,  by  the  hypothesis,  employed 
a  person  as  an  agent  to  procure  and  examine  evidence 
and  witnesses.  This  is  a  lawful  employment,  neces- 
sary in  many  cases,  in  some  meritorious,  in  none 
disgraceful  or  improper,  if  we  look  either  to  the 
employer,  or  to  the  person  employed ;  and  being  ^ 
lawful  employment,  it  is  to  be  presumed,  until  the 
contrary  be  shown,  that  the  employer  means  and  in- 
tends that  his  agent  should  execute  it  by  lawful  meaos ; 
and  as,  according  to  the  general  rules  and  prin- 
ciples 


cipleg  of  law,  a  person  is  not  to  be  afiected  in  inteirest 
or  fame  by  any  act  of  another,  although  that  other 
may  have  been  in  his  employment  or  confidence  as 
an  agent  or  otherwise,  (excepting  such  acts  only  as 
either  are  in  their  own  nature,  or  may  by  extrinsic 
evidence  be  shown  to  be  within  the  scope  of  tilie 
authority  given  by  him,  and  which  may,  therefore,  be 
considered  as  his  acts,  performed  by  the  hand,  or  as 
his  declarations,  uttered  by  the  tongue  of  his  ap« 
pointed  substitute),  it  would  be  contrary  to  those 
general  rules  and  principles  to  allow  a  prosecutor,  and, 
through  him,  the  prosecution  that  he  has  instituted,  to 
be  disgraced  by  the  act  supposed  in  your  lordships 
question,  without  some  further  proof  affecting  him 
than  the  terms  of  that  question  suggest.  .  It  is  per^ 
fectly  consistent  with  the  matters  of  fact  contained 
in  your  lordships  question,  that  the  prosecutor  may, 
up  to  the  very  moment  when  the  proof  is  offered,  b^ 
wholly  ignorant  of  the  wicked  act  of  his  agent ;  it 
is  no  less  consistent,  that,  having  been  informed  of 
the  act,  he  may  have  rejected  it  with  indignation  ,and 
have  repudiated  the  proffered  testimony,  and  with* 
holden  the  witness  from  the  court;  and,  if  he  be 
ahsent  from  the  trial,  which  frequently  happens,  it 
may  be  impossible  to  prove  his  ignorance  in  the  one 
case,  or  the  propriety  of  his  conduct  in  the  other. 

**  With  regard  to  the  witnesses,  my  lords^  which  is 
the  most  important  part  of  this  consideration,  (because 
if  false  witnesses  are  produced  against  a  person,  it 
is  of  little  consequence  to  him  by  what  procurement 
they  may  have  been  produced),  it  is  to  be  cgnsiderect^ 
whether  a  legitimate  inference  and  conclusion  can*  be 
drawn  against  their  credit  and  veracity  from  the 
proof  proposed.  The  proposed  proof  does  not 
directly  affect  them ;  it  regards  an  act,  'to  which,  ao* 
cording  to  the  hypothesis,  they  may  be  entire 
strangers ;  and^ <  being  an  unlawful  act,  they  are  no^ 
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to  be  preBumed  ,to  have  been  parties  to  it,  otto  nay 
other  act  of  the  like  nature,  without  proof  against 
them ;  they  may  be  persons  of  honour  and  probity 
deposing  to  facts  really  and  truly  occurring  within 
their  own  personal  knowledge,  and  taking  place 
within  their  own  sight  and  hearing,  as  they  have 
averred  upon  their  oath.  It  may  have  been  intended 
that  the  person,  toVhom  the  bribe  was  offered,  should 
ispeak  to  other  facts  occurring  at  another  time  and 
in  another  place  wholly  unconnected  with  them,  or 
•With  the  matters  to  which  they  have  deposed :  can  it 
then  be  reasonably  concluded,  that  the  facts  deposed 
by  them  are  untrue?  That,  however  numerous  or 
Respectable  they  may  be,  they  must  be  all  wicked  and 
|>eijured  men,  because  some  other  man  has,  from  over- 
weening zeal  or  a  corrupt  heart,  wickedly  endea- 
voured to  seduce  by  money  another  person  to  give 
evidence  touching  the  matter  of  that  indictment  on 
which  they  have  appeared  ?  I  must  say,  my  lords, 
that  I  am  of  opinion,  that  such  a  condusion  cannot 
reasonably  be  drawn,  either  in  £he  case  proposed  in 
your  lordships  question,  or  in  the  analogous  case 
•  'which  I  have  taken  the  liberty  {o  adduce.  The  utmost 
efiect,  in  my  opinion,  of  the  proposed  proof,  (and,  in 
many  cases,  even  this  would  not  be  a  hit  or  reason- 
able effect),  would  be  to  excite  suspicion ;  but  sus- 
picion is  not  a  legitimate  ground  for  the  verdict  of  a 
jury,  which  ought  only  to  be  founded  upon  reasonable 
«nd  probable  proof;  for  these  reasons,  I  think  your 
lordships*  first  question  must  be  answered'  in  the 
jiegative. 

'  **  This,  my  lords,  is  the  opinion,  which,  after  much 
consideration,  I  have  formed  upon  the  question  pro- 
posed by  the  house.  The  question  is  couched  in  the 
most  general  and  abstract  terms,  and  your  lordships 
must  be  aware  of  the  difficulty  that  may  often  occur  in 
forming  an  opinion  upon  a  question  of  such  a  nature, 
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applied  not  to  a  matter  of  abstract  science^  but  with 
a  matter  connected  with  the  business  and  affairs  of 
men.  Few  cases  occur  in  the  practical  administra-. 
tion  of  justice,  wherein  a  judge  does  not  find  some, 
help  towards  a  right  decision  in  a  questionable  point, 
in  antecedent  or  accompanying  facts  and  circum* 
stances  appearing  before  him,  and  is  not  guided  in 
his  application  of  general  principles  to  the  individual, 
case  by  the  particulars  of  that  case  itself*  The  ques*^ 
tioui  as  proposed  by  your  lordships,  does  not  contain 
any  such  aid  or  guide ;  I  mention  not  this,  my  lords^ 
by  way  of  complaint  against  the  question,  but  by  way 
of  Occuse  for  the  imperfection  of  my  answer  to  it; 
and  I  must  beg  leave  to  add,  that  notwithstanding 
the  opinion  I  have  delivered  on  the  question  pro* 
posed,  I  am  by  no  means  prepared  to  say,  that  in  no 
case  and  under  no  circumstances  appearing  at  a 
trial,  it  may  not  be  fit  and  proper  for  a  judge  to 
allow  proof  of  this  nature  to  be  submitted  to  the 
consideration  of  a  jury,  and  the  inclination  of  every 
judge  is  to  admit,  rather  than  to  exclude,  the  offered 
proof. 

'^  Secondly,  The  same  reasons  which  have  induced 
me  to  answer  your  lordships'  first  question  in  the 
negative,  lead  me  to  answer  the  second  question 
also  in  the  negative.  The  question  is  in  these  words : 
[The  Lord  Chief  Justice  here  read  the  second  question]. 

*^  In  answer  to  this  question,  my  lords,  I  must 
also  take  leave  to  ^  add,  as  another  ground  of  ob-' 
jection  to  the  proof  proposed  in  the  question,  that  it 
does  not  thereby  appear  what  was  the  nature  of  the 
papers  alluded  to,  or  what  the  motive  of  the  party 
endeavouring  to  obtain  them:  for  any  thing  that  caa 
be  inferred  from  that  question,  the  papers  might  be 
unconnected  with  the  subject  of  the  prosecution^ 
and  relate  wholly  to  some  other  and  different 
matter." 

Then 


Then  Abbott,  C.  J.  delivered  the  unanimous  opinion' 
of  the  learned  judges  to  the  first  part  of  the  third 
question  in  the  affirmative^  also  with  a  qualification ; 
and  gave  their  reasons  as  follow : — 

*^  My  lords,  we  understand  the  first  part  of  this 
third  question  to  relate  to  a  prosecution  for  some 
crime,  the  proof  whereof  is  to  consist  wholly  or 
in  part  of  evidence  of  a  conspiracy  entered  into  by 
the  party  then  indicted  and  under  trial ;  so  that  the 
conspiracy  is  to  be  given  in  evidence  against  him; 
and  the  latter  part  of  the  question  regards  the  case 
of  a  person  indicted  for  some  crime,  and  seeking  to 
defend  himself  against  that  indictment  by  proving 
a  conspiracy  to  suborn  witnesses  against  him ;  and 
(he  points  of  inquiry,  in  both  parts,  regard  only  the 
order  and  course  of  adducing  the  proof  before  the 
court ;  and  so  understanding  the  question,  we  ha?e 
no  hesitation  as  to  answering  the  first  part  of  it  in 
die  affirmative.  We  are  off  opinion,  that  on  a  prose- 
cution for  a  crime  to  be  proved  by  conspiracy,  general 
evidence  of  an  existing  conspiracy  may,  in  the  fiist 
instance,  be  received  as  a  preliminary  step  to  that 
more  particular  evidence,  by  which  it  is  to  be  shown 
that  the  individual  defendants  were  guilty  parti- 
cipators in  such  conspiracy.  This  is  often  necessaiy 
to  render  the  particular  evidence  intelligible,  and  to 
show  the  true  meaning  and  character  of  the  acts  o£ 
the  individual  defendants,  and  on  that  account,  we 
presuntie,  is  permitted.  But,  it  is  to  be  observed,  that, 
in  such  cases,  the  general  nature  of  the  whole  evi- 
dence intended  to  be  adduced  is  previously  opened 
to  the  court,  whereby  the  judge  is  able  to  form  an 
opinion  as  to  the  probability  of  affecting  the  indi- 
vidual defendants  by  particular  proof  applicable  to 
them,  and  connecting  them  with  the  general  evi- 
dence of  ihe  alleged  conspiracy ;  and  If,  upon  such 
opening,  it  should  appear  manifest  that  no  particular 

proof 


proof  sufBcient  to  affect  the  defendant  is  intended  to 
be  adduced,  it  would  become  .the  duty  of  the  judge 
to  stop  the  case  in  limine,  and  not  to  allow  the  general 
evidence  to  be  received,  which,  even  if  attended  with^ 
no  other  bad  effect,  such  as  exerting  an  unreasonable 
prejudice,  would  certainly  be  a  useless  waste  of 
time. 

'^  As  to  th6  second  part  of  the  question,  my  lords, 
we  understand  it  to  be  here  assumed,  that  the,  sup- 
posed conspiracy  to  suborn  witnesses  against  the 
accused  is  a  legitimate  ground  of  defence,  and  that 
your  lordships  do  not  ask  the  opinion  of  the  judges 
on  that  point ;  and,  therefore,  upon  that  point  we  do 
not  presume  to  offer  any  thing  to  your  lordships ; 
and,  considering  this  latter  part  of  the  pro|5osed 
question,  like  the  first  part,  to  regard  only  the  order 
and  course  of  adducing  tiie  proof,  we  shall  give  the 
same  answer  in  the  affirmative,  with  this  qualifica- 
tion only,  namely,  that  the  proposed  evidence  should, 
in  some  way,  be  previously  opened  to  the  court,  as  in* 
the  cas6  of  a  prosecution  to  be  proved  by  conspi- 
racy, in  order  to  enable  the  judge  to  form  an  opinion 
as  to  the  probability  of  bringing  the  evidence  home, 
60  as  to  affect  some  person  whose  acts  are  materia} 
^nd  relevant  to  the  issue  in  the  indictment  then 
under  trial/^ 
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No.  III. 

OBSERVATIONS,  CONTAllfBD  IN  THE  FOEMES 
EDITIONS,  ON  THE  QUESTION — WHETHER  WIT^ 
NESSES  CAN  BE  DISGRACED  BY  THEIR  OWN 
EXAMINATIONS. 


^  THOSE  who  contend  for  such  a  mode  of  examina* 
lion,  assert  that  if  it  is  not  to  prevail  to  the  fullest 
extent,  the  whole  benefit  of  viva  voce  evidence,  and 
trial  by  jury,  will  be  lost  and  at  an  end :  That  the 
4>ffice  of  a  jury  is  nat  to  find  facts  merely  because 
they  are  sworn  to. by  witnesses,  but  to  weigh  and 
estimate  the  credit  which  is  due  to  persons  standing 
in  that  situation :  That,  to  enable  them  to  do  this,  it  is 
necessary  for  them  to  know  something  about  the  life 
and  character  of  the  person  testifying ;  and  that  such 
was  the  ancient  policy  of  the  law,  appears  from  the 
circumstance  of  the  jury  being  always  summoned  de 
vicineto,  firom  the  neighbourhood  of  the  place  where 
3  Blac.  Com.  ^^  cause  of  action  arose :  **  living  in  the  neighbour- 
359*  hood,  they  were  properly  the  very  country  or  pais  to 

which  both,  parties  had  appealed,  and  were  supposed 
to  know  beforehand  the  character  of  the  parties  and 
their  witnesses,  and  therefore  the  better  knew  what 
credit  to  give  to  the  facts  alleged  in  evidence  (a)." 
Whereas  now,  the  jury  being  summoned  from  the 
county  at  large,  the  witnesses  are,  in  general,  entirely 
unknown  to  them,  and  the  party  against  whom  they 
'  appear,  having  no  notice  of  the  witnesses  who  are  to 
be  called  against  him,  has  no  other  mode  of  enabling 
the  jury  to  determine  what  credit  is  due  to  them, 

(a)    See  also  Fortetcue  de  Laud,  c.  96,  where  the  same  reason 
is  ffvta  for  the  juiy  coming  de  vkkieto'rvid  Co.  lit  158,  b. 
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than  by  an  inquiry  of  themBelves^  who  they  are,  ancl 
how  they  have  passed  their  lives. ,  That  no  injury 
either  to  the  witness  or  the  cause  of  justice  can  result, 
from  this  inquiry,  for  no  honest  man  will  refuse  to 
give  an  account  of  himself;  and  if  insinuations,  which 
are  unfounded,  are  thrown  out,  he  has  the  opportu- 
nity of  denying  the;  truth  of  them ;  which  deoia],  if 
made  in  the  unequivocal  and  decided  manner  which 
conscious  innocence  will  always  dictate,  will,  instead 
of  prejudicing  the  character  of  the  witneiis,  throw  all. 
the  odium,  intended  to  be  cast  on  him  by  the  charge, 
pn  the  person  who  had  the  wickedness  to  surest  it^ 
Whereas,  if  it  be  true,  that  the  witness  is  of  a  oast 
and  character  which  does  not  entitle  him  to  full 
credit,  he  ought  not  to  pass  as  a  man  of  unblemished 
reputation. 

,  On  the  other  hand  it  is  said,  that  a  person  who 
comes  into  a  court  of  justice,  to  testify  in  a  particular 
cause,  is  not  supposed  to  be  prepared  to  ans^wer  for 
all  the  transactions  of  his  life ;  that  one  slight  devia- 
tion irom  the  path  of  virtue  ought  npt  so  to  blast  the 
character  of  a  man,  as  to  be  for  ever  the  subject  of 
reproach  to  him ;  and  that  when  he  comes  into  court, 
not  as  a  volunteer,  but  under  the  compulsory  process 
of  the  law,  he  ought  not  to  be  placed  in  such  a  situa-. 
tion  as  to  be  obliged  either  to  confess,  and  revive  the 
memory  of  a  disgrace  which  had  long  since  been 
forgotten,  and  which  his  subsequent  good  conduct 
had  wiped  away;  or  else  to  be  tempted  to  commit 
perjury  for  the  protecttoju  of  that  character  which  his 
amended  course  of  life  had  procured  him.  That  if 
he  is  wholly  incompetent,  by  reason  of  the  commis- 
sion of  a  crime  of  which  he  has  been  legally  convicted, 
the  record  of  his  conviction,  which  contains  the  par- 
ticulars of  his  infamy,  is  the  only  evidence  to  repel  • 
his  testimony.  That  if  he  is  not  worthy  of  credit, 
on  account  of  his  general  bad  character,  the  law  has, 

I  I  in 


xvu 


in  that  cafte  also,  pointed  <mt  tile  mmxA  of  counltf- 
dcting  th«  effect  of  Kis  evidence  bf  the  tetthnoiiy  of 
others  as  to  that  eharacter*  That  even  in  this  case 
paartteulaf  oitcumsltoced  are  not  to  be  inqaired  into, 
mach  leee  ought  he  hiniBetf  to  be  questioned  as  to 
those  facts  which  others  cannot  be  permitted  to 
prove.  That  though  in  some  instances  the  party 
may  be  surprised  by  finding  a  witness  in  the  box,  of 
whom  he  has  no  previous  knowledge,  yet  this  so 
rarely  happens,  that  it  is  infinStely  less  mischievous 
to  submit  to  the  inconvenience  which  a  pemon  so 
cifcvmistanoed  might  experience,  than  to  establish, 
in  every  case,  a  course  of  practice  so  highly  injurioas 
to  the  feelings  of  every  man  appearing  as  a  witness. 
But  dial  even  here,  the  party  is  not  without  remedy : 
if  he  makes  it  appear  to  the  satisfaction  of  the  court, 
that  he  was  surprised  by  the  appearance  of  a  stranger ; 
that  such  stranger  is  a  man  of  infamous  character,  or 
that  the  evidence  which  he  has  given  is  untrue,  and 
cam  be  contradicted  by  other  witnesses ;  the  eoutt, 
exercising  a  sound  and  equitable  discretion,  may 
send  the  cause  back  tb  be  reconsidered  by  another 

Unfortunately,  no  direct  authorities  are  to  be  found 
either  one  way  or  other.  Loose  dicta,  or  equivocal 
expressions,  are  all  fliat  occur  to  direct  our  judgment ; 
imd  thou^  there  are  some  cases  which  seem  to  bear 
a  strong  analog7>  yet  it  must  be  recollected  that  the 
argument  thenoe  arising  is  counteracted  by  what  is 
adnntted  to  have  been  the  established  and  invarialde 
practice  for  a  considerable  space  of  time. 
Co.Iit.i58,b.  Lord  Coke,  speaking  of  challenges  to  jurors,  says, 
.  <^  If  the  cause  of  challenge  touch  the  dithommr  or 
diicredii  of  a  juror,  he  shall  not  be  examined  upon 
his  oath ;  but,  in  other  cases,  he  shaU  be  examined 
upon  his  oath  to  inform  the  triers."  As  £tr  aa  the 
case  of  a  juryman  is  analogous  to  that  of  a  witness, 
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this  is  certainly  sm  authority  in  favour  of  those  who  ^ 

maintain  that  such  an  examination  is  illegal;  but  it 
must  be  observed,  that  the  same  necessity  does  not 
exist  in  the  case  of  a  juror  as  does  in  that  of  a 
witness.  The  pannel  is  made  out  and  known  to  the 
parties  long  before  the  trial ;  they  hav^  an  opportu- 
nity of  inquiring  as  to  the  characters  and  course  of 
life  of  the  persons  named  in  it ;  and,  if  they  find  any 
thing  which  destroys  the  competency  of  a  juror,  they 
may  be  prepared  to  prove  it.  His  character,  in  respect 
of  matters  which  would  not  exclude  him  from  sitting 
in  judgment  on  a  cause>  and  which  forms  so  essential 
an  inquiry  .when  estimating  the  credit  due  to  a  witness, 
can  never  be  ibe  subject  of  inquiry ;  nor  is  it  at  all 
necessary  for  the  purposes  of  justice  that  any  such 
inquiry  should  take  place ;  for  if  either  party  dislikes 
him,  he  may  object  to  him  without  assigning  any 
reason  whatever ;  and  may  extend  this  pereujqptory 
challenge  to  such  a  number  of  jurors  as  is  sufficient 
to  remove  the  fears  of  the  most  cautious  and  timid. 
The  case  of  a  juror,  therefore,  differs  materially  froqi 
that  of  a  witness,  aiid  as  fai*  as  the  credit  due  to  the 
latter  forms  any  part  of  the  consideration  of  the  jury, 
bears  no  analogy  whatever. 

But  the  case  which  has  been  principally  relied  on,  Cooie'sCase 
on  some  late  occasions,  is  that  of  Peter  Cooke,  who  4  St.  Tr.  748. 
being  indicted  for  treason,  in  order  to  found  a  chat-        '^^^* 
lenge  fpr  cause,  asked  a  juryman,  whether  he  had 
not  said  he  believed  him  guilty;  when  the  whole 
court  determined,  that  the  juryman  was  not  obliged 
to  answer  the  question. 

Lord  C.  J.  Treby  said,  ^'  You  may  ask'  upon  the 
r)oire  dire,  whether  he  have  an  interest  in  the  cause ; 
nor  shall  we  deny  you  liberty  to  ask,  whether  he  be 
fitly  qualified,  according  to  law,  by  having  a  freehold 
of  sufficient  value ;  but  that'  you  may  ask  a  jurOr, 
or  witness,  every  question  that  will  not  make  hiqi 

1  I  2  criminous 
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criminous  that's  too  large.  Men  ha^e  been  asked, 
whether  they  hare  been  convicted,  and  pardoned  for 
felony,  or  whether  they  have  been  whipped  for  petty 
larceny,  but  they  have  not  been  obliged  to  answer; 
for,  though  their  answer  in  the  affinnatire  wiU  not 
make  ihem  criminal,  nor  subject  to  punishment^  yet 
they  are  matters  of  infamy ;  and  if  it  be  an  infamous 
thing  that's  enough  to  preserve  a  man  from  bong 
bound  to  answer,  A  pardoned  man  is  not  guilty; 
his  crime  is  purged ;  but  merely  for  the  reproach  of 
it,  it  shall  not  be  put  upon  him  to  answer  a  question 
whereon  he  will  be  forced  to  forswear  or  disgrace 
him.  So  persons  have  been  excused  from  answering, 
whether  they  have  been  committed  to  Bridewell  as 
pilferers  or  vagrants,  or  to  Newgate  for  clipping  or 
coining,  &c.  Yet  to  be  suspected  is  only  a  misfor- 
tune and  shame,  no  crime.  The  like  has  been  observed 
in  other  cases  of  odious  and  in&mous  matterSy  which 
are  not  crimes  indictable." 

Mr.  J.  Powell  clearly  considered  tiiis  as  tending  to 
charge  the  juror  with  a  crime,  for  after  8a3^ing  it 
might  have  been  asked  in  a  civil  caftise,  because  he 
might  have  been  a  referee,  he  added,  **  But,  if  yon 
make  it  criminal,  it  cannot  be  asked,  because  a  man 
is  not  bound  to  accuse  himself."  Mr.  Baron  P&wis 
adopted  the  same  line  of  argument  as. the  chief 
justice,  saying,  that  though  it  did  not  make  him 
infamous  in  the  eye  of  the  law,  **  yet  that  it  was  a 
shameful  thing  for  a  man  to  give  his  judgment  before 
he  had  heard  the  evidence,  and  therefore  that  the 
prisoner  ought  not  to  ask  him,  to  make  him  accuse 
himself,  if  it  be  opprobrious  matter  upon  him."  But 
it  is  observable,  diat  he  said  nothing  in  respect  of 
such  questions  being  put  to  a  wkness. 

As  a  decision,  therefoi^,  this  case  extends  no 
further  than  what  was  before  said  by  Lord  Coke.  The 
application  of  the   doctrine  to  witnesses  depends 

entirely 


APPBNDIX.  XXI 

entirely  upon  the  dictum  of  Lord  Ch.  Jiist^  Trebtf^ 
who  mentions  no  particular  instance  in  which  it  had    . 
been  so  applied.    It  is,  nevertheless,  the  oj^mon  of  a 
great  jqdge,  and  as  such  not  to  be  lightly  or  irreve- 
rently treated. 

The  last  authority  which  I  find  in  the  boojLs^  is  Lord  Lovat*s 
what  is  said  by  Lord  Hardmcke,  presiding  as  Lord  j^g.^o,  ^' 
High  Steward,  on  the  trial  of  Lord  Lovat,  where 
Lord  Talbot  proposing  to  ask  a  question  of  one  of 
the  witnesses  before  he  was  sworn.  Lord  Hardwkke 
said :  '^  The  ordinary  method  of  proceeding  in  these 
cases  is,  that  when  a  witness  \%  produced,  he  is  to  be 
sworn  in  chief,  unless  there  be  some  objection  to  his 
competency;  and  then  he  is  to  be  sworn  upon  a 
Totre  dire.  After  he  is  sworn  in  chief,  the  party  who 
produces  him  asks  him  such  questions  as  he  thinks 
proper.  After  which  the  other  pistrty  is  at  liberty  to 
cross-examine  him,  either  to  the  matter  of  fact  con- 
cerning which  he  has  been  examined,  or  any  other  matter 
whatsoever f  to  impeach  his  credit  or  weaken  his  testimony ; 
provided  the  questions  that  are  asked  are  such  as  the 
law  allows.'^ 

It  is  observablei  that  Lord  Hardwicke  makes  no 
distinction  as  to  the  nature  of  the  incompetency  which 
may  be  inquired  into  on  the  voire  tUre:  but  the  qua- 
lification which  is  added  byhim  as  to  questions  on 
the  examination  in  chief,  has  thrown  a  degree  of 
obscurity  on  what  would  otherwise  have  been  very 
clear.  It  should  seem,  however,  that  his  lordship 
could  only  >  have  in  contemplation,  when  he  made 
that  qualification,  an  examination  as  to  crimes  tor 
which  the  witness  would  be  punishable ;  for  he  ex- 
pressly extends  the  power  of  cross-examination  to 
matters  concerning  which  he  had  been  examined,  or 
any  other  matter  whatsoever  which  should  tend  to  ifnr 
peach  his  credit.  He  does  not  confine  it  to  the  v 
explanation  of  what  he  Had  before  sworn,  or  to  the 
introduction  of  new  matter  as  evidence  in  the  caus^ ; 

.113  but 
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but  he  permits  the  party  to  inquire  of  the  witness 
himself  into  matters  foreign  to  the  cause,  merely  for 
the  purpose  of  impeaching  his  credit j  or,  in  other  words, 
of  disgracing  him.  On  the  other  hand,  what  is  said 
by  Lord  Ch.' Just.  Trehy  is  decisive  against  such  a 
mode  of  examination ;  and  when  we  see  that  great 
authority  on  the  one  hand,  and  the  uniform  practice 
of  the  bar  for  a  series  of  years  countenanced,  ae  it 
seems  to  be,  by  the  opinion  of  Lord  Hardmcke  on  the 
other,  we  cannot  but  consider  this  as  a  doubtful  point ; 
and  one  which  it  is  highly  important  should  be  judi- 
cially and  solemnly  decided. 


CASKS  SINCE  DETERMINED    AND  REFERRED  TO  IN 

PAGE  135. 


Harris  v.   Tippet,  2  Campb.  637. — Gloucester  I^nt 

Assizes,  51  Geo.  3. 

This  was  an  action  for  not  accounting  for  a  pro- 
missory note  given  to  the  defendant  to  be  discounted 
On  behalf  of  the  plaintiff. 

A  witness  for  die  defendant  was  asked,  in  cross- 
examination,  whether  he  had  notattempted  todissuade 
a  witness,  examined  for  the  plaintiff^  froiti  attending 
the  trial,  he  swore  positively  that  he  had  not. 

Dauncey  then  proposed  to  call  back  the  other 
to  contradict  him. 

Lawrence,  J. — That  cannot  be  done.  You  must 
take  his  answer. 

Dauncey  contended,  that  for  the  purpose  of 
discrediting  the  witness,  it  was  competent  to-  show 
tliat  he  had  sworn  falsely  in  this  instance,  and  actually 
had  attempted  to  dissuade  the  other  from  attendixig 
the  trial. 

Lawrence,  J.  —Had  liiis  been  a  matter  in  issue, 
I  wovild  have  allowed  you  to  call  witnesses  to  cbn- 

tradict 
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tradict  wlmt  tbe ,  last  witness  bas  swom ;  bot  it  is 
entirely  collaterals  and  you  must  take  his  answer.  I 
wiU  permit  questionB  to  be  put  to  a  witness  as  to  any  . 
improper  conduct  he  may  htr^  been  guilty  of^  for  the 
purpose  of  tr3^g  his  credit ;  but  when  these  questions 
are  irrelevant  to  the  issue  on  the  record^  you  cannot 
call  other  witnesses  to  contradict  the  answers  he  gires. 
No  witness  can  be  {Mrepared  to  support  his  character 
as  to  particular  lacts,  and  such  collateral  inquirits 
would  lead  to  endless  confusion. 

Daimcty  and  Ludlow  for  the  plaintiff. 

Jervis  and  Abbott  for  the  defendant. 

Weeks  y.  Sparkey  i  Maule  &  Selwyn,  679. 
Trespass  for  breaking  and  entering  plaintiff's 
close^  parcel  of  a  common;  defendant  justified  for  a 
prescriptive  right  of  common  at  all  times,  8ic.  Repli- 
cation prescribed  to  use  the  place  for  tillage ;  and  to 
support  such  prescriptive  qualification  of  the  general 
right  claimed  by  the  defendant,  the  plaintiffs  offered 
evidence  of  reputation.  The  judge  received  the 
evidence,  and  afterwards  the  court  held  it  was  pro- 
perly admitted,  because  although  the  right  claimed 
by  the  plaintiff  was  by  prescription,  yet  it  was  an 
abridgment  of  the  general  right  of  common  over  the 
waste,  and  affected  a  large  number  of  occupiers  within 
tbe  district  _ 

Yeudn's  Casey  2  Campb.  638. 

Lawreme,  J.  laid  down  die  same  rule  sevenl  times 
during  the  circuit;  and  it  seems  particularly  iUas* 
trated  by  the  following  case,  which  occurred  at  itfim- 
mou/ib:'«**One  ram  vras  indicted  for  stealing  wheat 

The  principal  witness  against  him  was  a  boy  of  th« 
name  of  ITkoiMS,  his  apprentice,  louwena,  J.  allowed 
the   prisoner's  counsel  to  ask  Thomas,   in  cross* 

I  1  4  examination, 
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examination^  whether  he  had  Dot  been  charged  with 
robbing  his  master,  and  whether  he  had  not  after- 
wards said  he  would  be  revenged  on  him,  and  wonld 
fix  him  in  -  Monmouth  gaol  ?—  He  denied  botii. 

The  prisoner's  counsel  then  proposed  to  prove,  that 
he  had  been  charged  with  robbing  his  master,  and 
had  spoken  the  words  imputed  to  him.  Lawrence,  J, 
ruled  that  his  answer  must  be  taken  as  to  the  fonner, 
but  that  as  the  words  were  material  to  the  guik  or 
innocence  of  the  prisoner,  evidence  might  be  ad- 
duced that  they  were  spoken  by  the  witness. 


No.  IV. 

MS%  CASfiS  CITED,  THE  NOTES  WHEREOF  ABE  NOT 
CONTAINED    IN    THE    BODY    OF   THE    WORK. 


The  King  v.  The  Inhabitants  of  Hammersmith.  £;  JB. 
Sittings  at  Westminster  after  Hil.  Term,  1776. 
(p.  16). 

ON  a  presentment  for  not  repairing  a  road  in  the 
hamlet  of  Hammersmith, 

Joseph  Fitch,  a  witness  for  defendants,  proved 
what  an  old  man  now  dead  had  told  him  twenty 
years  ago,  about  the  boundaries  of  the  parish  o(  Acton 
and  hamlet  of  Hammersmith ;  but  the  old  man  who 
told  hfan  was  at  that  time  an  inhabitant  of  the  ham- 
let :  on  which  Mr.  Bearcrofi  objected  that  this  was 
not  evidence,  because  the  person  who  said  it  was 
interested  at  the  time.    But 

Lord  Mansfield  said  it  was  good  evidence,  ftv  at 
that  time  there  was  no  question  or  dilute  about  the 
matter,  and  it  could  not  be  supposed  a  man  heU  a 
conversation  for  the  chance  of  a  dispute  in  order  to 
make  it  evidence. twenty  yean  afterwards. 
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Washington  and  others.  Executors,  v.  Brjpner,  K.  B, 
Sittings  at  Gvildhall  ajier  Hit.  Term.  42  Geo.  3. 

(p.  290 

Debt  on  bond,  dated  27th  Sept.  1766,  for  800/. 
conditioned  for  payiilent  of  400/.  and  interest  on  the 
37th  Sept.  1767. 

Pleas  non  est  factum,  sohit  ad  diem,  sohit  post  diem, 
— a  Release, — and  a  discharge  under  an  insolvent  act 
on  28th  May  1778. 

To  rebnt  the  presumption  of  payina[it,  the  plaintiffs 
produced  an  affidavit  made  by  the  defendant  on  the 
1  st  July  1 8oo»  before  a  Master  in  Chancery,  to  whom 
it  had  been  referred  to  take  an  account  of  the  tes* 
tator's  personal  estate ;  wherein  he  stated  that  the 
testator,  iEchad  Foster,  having  three  daughters,  to 
each  of  whom  he  said  he  intended  to  give  a  portion 
of  1,000/.;  the  defendant  in  the  year  1764  married 
one  of  them,  and  received  a  portion  of  500/.;  with  an 
assurance  that  he  intended  to  give  hipi  500/.  mpre  at 
his  death.  .That  he  (the  defendant)  being  in  want  of 
money  in  1767,  applied  4;o' the  testator  to  assist  him, 
who  then  lent  him  400/.  on  the  bond  in  question, 
and  being  about  six  years  afterwards  i^ain  in  dis- 
tressed circumstances,  he  again  applied  to  the  tes- 
tator to  assist  him ;  who  reiused,  saying  that  he  had 
already  had  his  share  of  his  estate,  that  he  might  do  as 
he  pleased  with  what  he  had,  as  he  should  never  caU  on 
him  for  it.  The  affidavit  then  added,  that  the  de- 
ponent conceived  that  the  testator  had  cancelled 'the 
bond^  and  that  he  had  never  been  applied  to  fer  pay- 
ment by  him. 
.  The  testator  died  in  1791. 

EftSKiiiji,forthe  defendant,  contended,  Thatthough 
this  affilbvit  rdyutted  the  plea  of  payment^  it  afforded 
Btrongevidence  to  presume  a  release  by  the  testator. 
When  a  man  prooiuses  to  forgive  his  debtor,  it  must 

be 
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be  presumed  that  he  inteiids  to  do  so  by  those  means 
which  the  law  points  out^  and  as  that  could  only  be 
by  a  release  under  seal,  it  must  be^  presumed  that 
such  release  had  been  duly  executed.  The  relation- 
ship of  the  parties  to  each  other  gives  the  ationgest 
reason  to  presume  that  it  was  done ;  for  the  defend- 
ant relying  on  the  promise  of  his  father-in-law,  could 
not  be  supposed  to  call  on  him  to  know  whether  he 
had  executed  a  release  or  cancelled  the  bond  as  a 
stranger  would ;  and  the  circumstance  of  die  tea* 
tator  never  having  called  upon  the  defendant  for  the 
money  for  twenty-three  years  together,  was  the 
strongest  evidence  in  the  world  to  show  that  he  did 
not  consider  this  aa  a  subsisting  instrument. 

GmosB)  J.  This  bond  was  given  by  a  soa-tn-law  to 
his  father-in4aw,  and  it  appears  that  he  afterwards 
was  told  that  payment  would  never  be  called  for. 
He  therefore  had  every  reason  to  suppose  that  it  was 
either  cancelled  or  otherwise  legally  discharged.  It 
is  dear  by  the  production  that  it  was  not  cancelled; 
then  a  release  might  have  been  executed. 

Verdict  for  defendant 

AUom^  Geaeral and   >■  ■>  ■,  for 

Enkme  and  Lgwa,  for  defendant. 


Doe  dem.  Powell  v.  Harcourt,  K.  B.  Sittings  at  West- 
minster after  Easter  Term,  39  Geo.  3.    (p.  82.) 

EjBOTiixiffT  for  a  piece  of  land  aitnate  in  the 
parishes  of  St.  lAonari,  Skondkeh^  and  St.  Jjuhe, 
Old  street,  in  the  county  of  Middlesex. 

The  lessor  of  the  plaintiff  daimed  this  laiid  under 
the  wiU  ol  her  late  husband,  Mr.  Mcfiitj  who  de- 
rived title  from  a  femily  pf  the  naake  of  Maddsfi. 
Iheirtitle  commenced  by  deede  of  lease  and  rebaas^ 
dated  1st  and  ad  Feb.  1^,  betwaen  Jamu  Biekmri- 

joa 


j 


APPBNBix;  xxvii 

$on  wad  John  Radclifft,  whereby  a  certaia  piece  of 
land  called  the  Irish  Acre  yms  conyeyed  to  RadcKjffi 
in  fee,  which  land  was  described  .as  abutting  on  a 
piece  of  land  called  the  Harpe.  The  plaindff  abo 
proved  receipt  of  rent  by  Mcffat^  her  late  hiubi^d^ 
an  did  plan  detivered  by  the  defendant  to  the  gOYier-^ 
nors  of  St.  Bartkohmew't  Hospital,  in  which,  the 
locm  in  ^o  was  described  as  part  of  Mojfafs  estate ; 
and  that,  unless  this  land  was  the  plainti£P's,  she  had 
no  land  abutting  on  the  Harpe ;  and  that  the  pre* 
bendary  of  the  moor  of  St.  PauPsy  as  lessee  of  whom 
the  defendant  clairaedy  had  without  it  eighteen 
acres  two  roods.  She  then  produced  in  evidence  a 
survey  taken  in  1649,  by  virtue  Of  an  ordinance  of 
the  parliament^  which  was  entitled  as  follows : — 

^*  A  surveye  of  certane  parcells  of  meadowe  and 
pasture  grounde  in  the  countye  of  Middlesex,  htte 
belonginge  to  the  prebendary  of  the  moore  with  the 
cathedrall  church  of  St.  Paufsj  hmdouy  made  and 
taken  by  us  whose  names  are  hereunto  subscribed, 
in  the  month  of  October  1649,  by  virtue  oif  a  coni^ 
mission  to  us  granted,  grounded  upon  an  act  of  the 
Commons  of  England  assembled  in  pariiament,  for 
the  abolishinge  of  deans,  and  deans  and  chapters, 
canons,  prebends,  and  other  offices  and  tythes  of  and 
belonging  to  any  cathedral,  or  collegiBte  church,  or 
chapel,  in  S$igland  and  Wales  (a),  under  the  hands 
and  seals  of  five  or  more  x)f  the  trustees  in  the  said 
act  named  and  appoynted. 

**  All  those,  eighteen  acres  of  lands^  kc/'  The 
lands  were  then  partioularly  specified,  and  all  to- 
gether amounted  to  the  e^act  number  of  eighteen 
acres. 

The  defendants  attempted  to  account  for  the 
possession  of  the  RadcKffi  and  Mcffat  families,  by 

(a)  See  this  act  in  SchohtV%  collection,  ad  part,  page  I6. 

showing 
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showing  that  for  many  years  they  held  the  church 
lands  in  lease ;  and  contended,  that  they  being  also 
possessed  of  other  estates  of  their  x>wn  adjoining  and 
intermixed,  encroachments  had  been  made  by  them 
upon  the!  prebeadal  estate ;  and  that,  in  point  of  bd, 
this  was  not  part  of  their  freehold  estate,  but  part  of 
die  land  of  the  prebendary  of  the  moor.    . 

Lord  Kenton; — ^The  defendant  cannot  contradict 
the  parliamentary  survey,  it  has  always  been  con* 
sidered  9»  conclusive.  By  the  deeds  of  i6g6,  fUs 
property  is  described  to  be  in  the  same  posture  as 
Lt  in  which  it  now  remains,  viz.  as  abu£ng  npon 
the  Harpe;  and  it  appears  that  if  this  is  not  the  land 
in  question,  the  lessor  of  the  plaintiff  will  have  no 
land  so  abutting.  The  parliamentary  survey,  taken 
by  those  who  were  in  possession  of  the  church  pro- 
perty, describes  it  with  the  utmost  particularity ;  and 
the  quantity  of  which  the  prebendary  of  the  moor  is 
now  possessed  agrees  with  this  description.  This  is 
a  veiy  strong  argument  in  favour  of  the  lessor  of  the 
plaintiff;  for  the  persons  who  then  held  the  reins  of 
government,  and  seized  the  church  lands,  wished  to 
make  the  most  of  ihem,  and'  would  not  have  de- 
scribed them  as  of  less  extent  than  they  really  were. 

Verdict  for  plaintiff. 
Gibbs,  Wood,  and  Peake,  for  plaintiff, 
Erskine,  Garrow,  and  JBM,  for  defendant. 


Cooke  and  another  y.  Lloyd.    Salop  Stim.  A$$.  1803, 

cor.  Le  Blanc,  J.    (p.  85.) 

This  was  an  issue  directed  out  of  the  Court  of 
Chancery  to  try  whether  Josqph  PkU^ps  was  the 
«klest  son  of  John  Philip  and  Mary  his  wife,  law<- 
fully  begotten.  The  issue  was  directed  in  conse* 
quence  of  a  bill  filed  by  the  plaintifis,  who  claimed 

under 
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under  Joseph  PhiUips  against  the  defendant,  whose 
father  had  purchased  from  PAtYtp  PUlUps,  an  elder 
son,  but  who,  it  was  contended  by  the  plaintiffs, 
was  bom  before  the  marriage  of  his  parents. 

The  single  point  in  the  cause  therefore  was,  when 
John  Phillips  and  Mary  Phillips  were  first  married. 

On  the  part  of  the  plaintiff  they  called  a  great 
number  of  witnesses  who  spoke  to  declarations  of 
the  parents  that  they  never  were  married  till  1759; 
that  the  father  when  in  anger  called  his  wife  ia  whore, 
and  his  children  bom  before  that  marriage  bastards; 
and  that  on  his  death-bed  he  pointed  to  Joseph 
Phillips  as  his  heir,  and  the  person  to  whom  his 
estate  (which  was  settled)  would  descend  after  hi» 
death ;  they  proved  from  the  register  of  the  paririi 
where  they  lived  the  entry  of  thetir  marriage  on  the 
16th  April  1759,  previous  to  which  PAi%and  seve- 
ral other  children  bad  been  bom.  They  also  called 
the  mother  herself,  who  positively  swore,  that  though 
she  went  to  town  for  the  purpose  of  being  married  in 
the  Fleet,  yet  that  infect  she  never  was  married 
there  nor  any  where  else  before  1 759. 

They  also  offered  evidence  of  the  declarations  of 
PhUip  Phillips,  who  was  dead,  (made  after  he  had 
conveyed  to  the  defendant's  father),  that  he  waa  a 
bastard ;  that  all  the  world  knew  he  was  such ;  and 
that  that  was  the  reason  of  his  selling  the  land  so 
cheap  to  Lloyd,  who  might  fight  it  out  with  his 
brother  Joseph. 

The  defendant's  counsel  objected  to  this  evidence, 
contending  that  nothing  said  hy  Philip,  after  be  had 
conveyed  to  Uoyd,  could  be  received  in  evidence  to 
prejudice  his  rights. 

Lb  Blanc,  J[.  said,  that  a  declaration  made  under 

auch  circumstances  was  entitled  to  very  little  credit, 

and  would  avail  nothing  of  itself,  but  that  he  thought 

it  admissible  as  the  representation  of  one  of  the  fiunily 

of  the  degree  of  relationship  he  bore  to  it. 

This 


« 

ThiB  endanee  was  therefore  veoeited. 

The  defendati^  ftored  that  the  mother,  whose 
name  was  Maty  GuesSf  living  in  the  service  of  John 
Phillips's  mother,  baims  were  published  in  the  yeajc 
1747;  that  those  banns  being  forbidden  by  his 
mother,  he  luid  M^ry  Gua$  went  to  lloiufeiz  together 
for  the  purpose  (as  they  said)  of  being  married  in  the 
Fleet ;  that,  on  their  return,  they^ave  out  that  they 
had  been  so  maijied ;  that  they  afterwards  lived  on 
the  estate,  and  were  visited  as  man  and  wife  by  the 
neighbours^  and  at  last  by  his  mother  herself.  That 
on  June  j,  1773,  John  Phillips,  by  an  instrument 
under  his  hand,  reciting  that  he  had  suffered  a  re- 
covery of  the  estate,  and  being  only  tenant  for  life, 
bad  thereby  committed  a  forfeiture,  attorned  tenant 
of  the  premises  to  PhiUp  as  his  eldest  son.  That 
afterwards  anodier  recovery  was  su&red,  to  which 
John,  as  tenant  for  life,  Moiy  as  his  wife,  and  PfdUg 
as  his  eldest  souy  and  the  remainder*man  in  tail,  were 
parties.  That  on  a  motion  in  the  Court  of  Common 
Pleas  respecting  this  recovery,  -John  Phillips  and 
Marify  who  to-day  had  sworn  that  she  never  was 
married, '  had  inade  an  affidavit  wherein  they  swore 
that  they  had  been  married  in  the  Fleet  by  one  Hartj 
in  the  year  1 747  \  and  that  the  marriage  in  1759  was 
only  from  greater  caution  to  secure  the  wife  after  his 
death.  To  corroborate  all  this  they  offered  the  Fleet 
books,  wherein  this  marriage  was  entered  as  having 
taken  place  on  28th  May  1747>  and  on  Xe  Bltmc,  J. 
saying  they  were  no  evidence  whatever,  they  called 
a  witness  who  said  that  there  being  a  question  in  the 
year  1761  as  to  diis  marriage,  he  examined  these 
books  then  in  the  possession  of  a  man  who  said  he 
vms  clerk  to  Mr,  jOare,  and  that  the  entry  then  stood 
'    in' the  books  in  titie  same  state  as  it  was  now. 

liE  Blanc,  J.-*-This  evidence  carries  the  case  no 
further,  the  witness  had  no  knowledge  of  the  fact, 
but  such  as  he  derived  from  the  books,  which  were 

no 
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no  more  eyidence  then  than  they  aie  now ;.  the  entry 
ie  nothing  more  than  a  prirate  memorandum  made 
by  somebody  who  had  no  authority  to  make  it,  and 
who  might  put  down  any  thing  he  pleased,  whether 
true  or  fidse. 

The  jury  found  for  the  defendant. 

Williams,  Serj.  Clifford,  and  Abbott,  for  pkintiffii. 

Daunceyy  Wigley,  and  Wynne,  for  defendant. 


L^eds  V.  Coo/re  and  Wife.   JC,  B.  Sittings  at  Guild- 
hall,  afier  Hil.  Term,  43  Geo.  3.     (p.  95.) 

Assumpsit  on  breach  of  promise  of  marnage 
by  the  wife  while  sole.  The  defence  set  up  was  the 
in^roper  conduct  of  the  plaintiff;  and,  amongst  other 
evidence,  a  Miss  Turpin  was  called  to  prove  that  the 
plaintiff  had,  within  three  or  four  days  after  the  elope- 
ment of  Mrs.  Cooke  from'  her  Other's  house^  and  be- 
fore it  was  known  whether  she  had  married  or  hot, 
written  a  letter  to  the  witness  containing  stfi  offer  of 
marriage. 

The  witness  had  been  served  with  a  subpoma  duces 
tecum  to  bring  the  letter,  and  on  being  called  said, 
that  after  that  writ  had  been  served  on  her,  she  had 
delivered  the  letter  to  the  plaintiff.  No  notice  had 
been  given  to  him  to  produce  it^  and  on  an  objection 
that  for  want  of  such  notice,  the  witness  ooidd  not 
speak  to  its  contents, 

LordELLENBOBovGH  Said,  that  being  delivered  to 
the  plaintiff  after  the  subpcam  duces  tecum  had  been 
served,  and  in  fraud  of  that  writ,  in  odium  spoRiztoriSf 
parol  evidence  might  be  given.  Otherwise  a  wit- 
ness, being  the  friend  of  the  party  against  whom  he 
was  subpoBuaedy  might  always  avoid  the  effect  of  the 
subpoena  by  delivering  over  the  paper  to  the  party. 

The  witness  could  not  be  induced  to  recollect  the 

terms 
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tenns  of  the  letter,  but  another  persoxi  by  whom  it 
was  sent  preyed  its  contents ;  and.  this  witness  also 
proryed'a  verbal  coffer  of  marriage  to  her  a  few  days 
afterwards. 

The  plaintiff  had  i  s.  damages.    * 

Enldney  Gibbs,  and   '  ■'    -  >  for  plaintiff. 

Garrow  and  Lowes  for  defendants. 


KeeUng  ▼.  BaU.    K.  B.  Sittii^  at  Guildkall  after 
Easter  Term,  36  Geo.  3.     p.  96). 

» 

DsBT  on  bond  for  200/.  made  by  John  Ball,  the 
brother  of  the  defendant,  and  to  whom  he  was  heir 
at  law. 

The  declaration  stated,  that  the  bond  was  lost  by 
accident.    Pleas  non  est  factum  and  solvit  ad  diem. 

The  plaintiff  (kUed  a  witness  of  the  name  of  Rus~ 
sellf  who  proved  that  the  plaintiff  had  delivered  him 
a  bond,  purporting  to  be  the  bond  of  J.  Ball  and 
Edward  Ball,  and  that  he  afterwards  applied  to  the 
deceased  (J.  Ball),  to  pay  the  money  due  on  the 
bond,  when  he  acknowledged  the  debt  and  promised 
payment.  He  said  that  the  bond  was  printed  m  tke 
common  form  (b),  and  that  there  were  subscribing 
witnesses  names,  but  that  he  did  not  know  the  names 
of  those  witnesses,  nor  by  whom  the  bond  was  pre- 
pared. That  he  afterwards  delivered  the  bond  to 
arter,  the  attorney,  for  the  purpose  of  commencing 
an  action  against  the  deceased.  Carter  was  next 
called,  and  proved  that  the  bond  was  lost,  while  in 
his  office. 

OiBBs  for  the  defendant,  objected  that  the  plain- 
tiff should  have  called  one  of  the  subscribing  wit- 
nesses to  prove  the  execution  of  the  bond,  or  else 

(6)  Which  includes  the  word  Aetrt.  ' 

have 
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shown  that  such  witness  wa  ^^  the 

time  been  doubted,  whether  i  ^ 

as  the  present,  could  be  sn\  ^ 

should  dot  cany  the  indulgen 
tiff,  in  this  case,  might  be  in 
reason  of  the  negligence  of  his  \  -^jt 

have  been  in  had  due  diligence  % 

the  subscribing  witness  been  cat. 
might  cross-examine  him  as  to\ 

transaction.    The  attorney,  C4iTtk  -       ,- 

.  had  been  guilty  of  some  negligeno        »      ^^,— «gnt  "^ 
have  kept  a  copy  of  the  bond ;  andwa  "fiiat  precau- 
tion been  taken,  the  subscribing  witness  might  have 
been  called.  ( 

Lord  Kenyon  said,  that  had  it  appeared  who  the 
subscribing  witnesses  were,  the  plaintiff  must  cer- 
tainly have  called  them ;  but  that  it  was  the  business 
of  courts  of  justice,  to  apply  the  general  principles 
of  the  law  to  new  cases  as  they  arise.    This  was  a 
new  case,  for  it  did  not  appear  that  the  plaintiff 
could,  by  any  possibiUty,  know  who  the  subscribing 
witnesses  were.    If  it  was  usual  for  men  to  keep 
.    copies  of  such  instruments  by  them,  the  plaintiff's 
'Sv  attorney.  Carter j  would  certainly  have  been  guilty  of 
negligence,  and  the  plaintiff  could  not  avail  himself 
of  that  negligence;  but  that  was  not  the  ordinary 
mode  in  which  men  conducted  themselves.    Suppose 
a  fire  had  happened,  and  this  bond  had  been  de- 
stroyed by  it,  surely  it  would  be  adding  calamity  to 
calamity,  to  call  on  the  party  for  more  perfect  evi- 
dence; and  how  could  this  case  be  distinguished 
from  Aat?   The  general  rule  of  law  is,  that  the  best 
evidence  must  be  produced,  which  the  nature  of  the 
case  will  admit  of;  and  no  better  evidence  could 

(c)  Vide  'Reed  v.  Brookmtm,  3  T.  Rep.  151.  g 
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term^en  procured  in  the  present  case,  than  that 
Hch  the  plaintiff  has  given. 

Verdict  for  pilaintiff. 
Harrow  and  Abbot ,  for  plaintiff. 


Cary  v.   Pitt,  Esq.   K.  B.  Sittings  at  Westminster 
after  Easter  Termy  37  Geo.  3.  fp.  99,  io«.) 

Assumpsit  on  a  bill  of  exchange  (drawn  by  one 
Crofton)  against  flie  defendant  as  acceptor.  The 
defendant  insisted  that  the  acceptance  was  a  foi^gery ; 
and  amongst  other  evidence,  the  plaintiff  called  a 
witness  of  the  name  of  Cwibon^  who  was  an  inspector 
of  franks  at  the  Post  Office,  to  prove  that  he  had 
frequently  seen  franks  pass  the  office  in  defendant's 
name  (he  being  a  member  of  parliament),  and  that, 
from  the  character  in  which  those  franks  were  usoally 
written,  he  believed  this  acceptance  to  be  the  de- 
fendant's hand-writing.  He  had  never  seen  the  de- 
fendant write,  nor  received  any  letters  from  him. 

Lord  Kenyon  said  this  was  not  admissible  evi- 
dence. The  furthest  extent  to  which  the  rale  had 
been  carried,  was  to  admit  a  person  who  had  been  in 
the  habit  of  holding  an  epistolary  correspondence 
with  the  party,  to  prove  the  hand-writing,  from  the 
knowledge  he  acquired  in  the  course  of  that  corres- 
pondence; a  case  reported  by  Fitzplbon{d)^  wa& 
the  first  in  which  such  evidence  was  admitted.  That 
evidence  was  admitted  on  sound  princijdes ;  for  if, 
when  letters  are  sent,  directed  to  a  particular  per* 
son  on  particular  business,  an  answer  is  received 
in  due  course,  it  is  a  fair  presumption,  that  the. 
answer  was  written  by  the  person,  whose  hand- 

{d)  lard  Ferrtrt  v.  Shiriey,  Fitzg.  195. 

writing 
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writing  it  purports  to  be ;  but  the  franks  sent  to  the 
office  might  be  the  defendant's  hand*writing,  or 
they  might  be  forgeries,  as  well  as  the  present ;  for 
no  comnmnication  was  had  on  the  suhgect  with  the 
defendant. 

Qabbow  then  asked  the  witness,  whether,  having 
been  used  to  detect  forgeries,  he  covld  s^y  whether 
this  was  a  genuine  hand-writing,  or  otherwise. 

Lord  Kbnyon  siedd,  he  could  not  receive  this,  and 
observed  that,  though  such  evidence  vma  received  in 
Revett  T.  Braham,  he  had,  in  his  charge  to  the  jury, 
laid  no  stress  upon  it. 

Verdict  for  the  defendant. 

Erdcine,  for  defendant. 


Da  Costa  v.  Pym.  K,  B.  Sittings  at  Guildhall  after 
Trinity  Term,  37  Geo.  3.  (p.  99,  101.) 

Dbbt  on  bond. — Plea,  usury. 

The  proof  of  the  usury  depended  on  the  authen- 
ticity of  an  account  purporting  to  be  signed  by  the 
plaintiff.  The  plaintiff  contended  it  was  a  forgery, 
which  was  the  only  question  in  the  oaAse. 

Several  witnesses  were  called  to  prove  the  hand- 
writing, who  said  they  believed  it  to  be  the  plain- 
tiff's. One  witness^  on  being  asked  the  usual  ques- 
tion as  to  his  belief,  said  it  was  like  it ;  biit  he  did 
not  think  it  was  the  plaintiff's  hand-writing,  because 
he  knew  the  plaintiff  to  be  a  man  too  well  acquainted 
with  the  world  to  sign  such  aii^  account. 

Ebskine  contended  this  answer  was  proper,  and 
that  it  was  like  the  case  which  arose  on  the  hand- 
vn'iting  of  Mr.  Mickle,  the  translator  of  the  Lusiad : 
Mr.  Calde€Ot  in  that  case  was  permitted  to  say,  he 
thoij^ht  it  was  not  the  hand-writing  of  Mr.  Mickle, 
because   he  was  a   very  correct  man    in  making 
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capital  or  small  letters^  where  each  was  required,  bat 
in  the  writing  produced,  that  correctness  was  not 
observed. 

Lord  Ken  YON  said  that  it  was  a  very  different 
case  from  the  present.  Mr*  Caldecot^s  obseryations 
arose  from  the  character  of  the  hand'-writing  itself, 
but  this  witness  takes  into  his  consideration  facts 
entirely  unconnected  with  and  extrinsic  ftoja  the 
hand-writing.  The  jury  may  take  all  circumstances 
into  their  consideration,  but  the  witness  should  form 
his  opinion  from  the  character  of  hand-writing  only. 

Several  notes  signed,  &c.  by  plaintiff  w^re  pro- 
duced to  the  jury,  but  Lord  Kenyan  said,  the  best 
nile  was  that  laid  down  by  Mr.  J.  Yates  (e);  for  if  the 
jury  were  to  look  at  the  papers,  their  judgment 
would  depend  on  their  knowledge  of  writing,  which 
some  might  know  better  than  others.  It  was  best 
to  rely  on  the  evidence  of  those  well  acquainted 
with  the  character  of  defendant's  hand-writing.  The 
jury,  nevertheless,  were  permitted  to  compare  the 
different  signatures. 

Verdict  for  plaintiff. 

Mingay,  Gibbs  and  Cooper,  for  defendant. 

Erskine  and  Wood,  for  plaintiff. 


Raven  is  ali  v.  Dunning  and  Chilton.  K.B.  Sittings  at 
Guildhall  after  Trinity  Term,  39  Geo.  3.  (p.  149O 

In  this  action  of  assumpsit  both  the  defendants 
pleaded  the  general  issue,  and  Chilton  also  pleaded 
his-  discharge  under  a  commission  of  bankruptcy,  on 
which  issue  was  joined.  The  plaintiff  proved  a  joint 
contract,  and  then  the  defendant,  Chilton,  put  in  the 
commission  against  him  and  his  certificate,  which 

{e)  In  Brookhard  T.Woodley,  ante,  100. 

Law^ 
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Liiti;/for  the  defendants,  contended,  entitled  Chilton 
to  a  verdict  immediately ;  and  that  when  that  verdict 
was  entered,  he  might  be  examined  as  a  witness  for 
the  other  defendant,  in  the  same  manner  as  was  daily 
done  in  the  case  of  trespasses. 

Erskinb,  for  the  plaintiffs,  objected  to  his  testi- 
mony. While  defendant  on  the  record,  he  cannot  be  a 
witness ;  and  he  cannot  be  delivered  from  the  record 
until  the  plaintiff's  counsel  has  replied^  and  the  jury 
have  deliberated.  For  aught  that  appears  to  the 
contrary,  the  plaintiff  may  prove  that  the  certificate 
was  obtained  by  fraud,  or  that  he  had  lost  money  by 
gambling,  or  other  misconduct  which  would  avoid 
it.  This  differs  from  the  case  of  trespasses,  for  here 
the  plaintiff  must  prove  a  joint  contract;  and  even 
in  trespasses,  the  jury  are  never  directed  to  acquit  a 
defendant,  unless  the  plaintiff  has  failed  in  making 
.  out  any  cause  against  him. 

Lord  Kenyon  said,  he  wished  to  admit  the  testi- 
mony, for  the  sake  of  the  plaintiffs,  (who  had  clearly 
proved  their  case),  lest,  in  case  of  a  mistake  on 
his  part,  the  cause  should  come  down  again;  but 
that  if  the  plaintiff's  counsel  insisted  on  their  ob- 
jection, he  must  reject  his  evidence,  being  most 
clearly  of  opinion  in  his  own  mind,  that  he  could 
not  be  a  witness.  In  trespass,  if  the  plaintiff  proves 
any  case,  the  defendant  has  always  been  called  upon 
to  answer  it  by  other  evidence. 

Erskine  persisted  in  his  objection,  and  the  wit- 
ness was  rejected. 

Verdict  for  the  plaintiff— Damages  1 37  /. 
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John  V.  FothergillS^  others.  Monnumih  Sum.  Ass.  1806. 

(p.  159) 

Trbsfass  for  breaking  and  entering  the  plaintiff's 
slate  quarry,  to  which  the  defendant  pleaded  libentm 
tenementum,  in  Sir  Ch.  Morgan,  of  the  waste  lands 
in  Bidwelty,  and  that  the  locus  in  quo  was  part  of 
those  waste  lands,  on  which  issue  was  joined. 

Several  persons  were  called  as  witnesses  for  the 
defendant,  who  being  tenants  of  the  lordship  of 
Machin,  in  which  Bidwelty  was,  were  entitled  to 
lights  of  common  on  the  waste ;  and  on  their  testi- 
mony being  objected  to,  the  defendant  produced 
releases  from  them  of  their  rights  of  common  oh  the 
locus  in  quo. 

It  was  then  objected,  that  notwithstanding  this 
release,  the  witness  was  still  interested  in  the  event 
of  the  cause ;  for  as  other  persons  had  rights  of  com- 
mon, if  any  part  of  the  waste  were  taken  away, 
their  cattle  would  consume  more  of  the  remainder 
than  they  otherwise  woiM  do,  and  there  would  con- 
sequently be  less  pasturage,  8cc«  for  the  witnesses  on 
the  other  parts  of  the  waste;  and 

Le  Blanc,  J.  thinking  this  a  good  objection,  the 
witnesses  severally  executed  fresh  releases  of  all 
rights  of  common  upon  any  part  of  the  manor  or 
lordship,  and  were  then  examined  without  further 
objection. 

Dauncey,  Bevan,  and  Abbott,  for  plaintiff. 

Williams,  Segt.  Milles,  H^ghes  and  Peake,  for 
defendant. 
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Monroe  v,  Twiskton.   C.  P.  Sittings  at  Guildhall, 
after  Mich,  Term,  43  Geo.  3.  (p.  171.) 

Assumpsit  for  the  bo^grd  and  lodging  of  an  inlaat 
child  of  the  defendant. 

To  prove  the  Qontract,  the  plaintiff  called  Mra. 
Sandon,  who  at  the  time  of  making  it  was  the  wife 
of  the  defendant^  but  had  since  been  divorced  from 
him  by  act  of  padiamenti  and  was  n>anied  again. 

Cockle,  S.  objected  to  her  competence. 

Best^  S.  and  Peake,  contended  that  she  was  ai^ 
admissible  witness.  It  is  true  a  wife  cannot,  while 
she  remains  so,  be  a  witness  either  for  or  against  her 
husband — not  for  him^  because  she  has  an  interest 
to  support  his  cause ;  nor  against  him,  becauae  it  is 
the  policy  of  marriage  to  create  an  union  of  interest 
apd  affection.  When  two  persons  are  placed  in  the 
situation  of  man  and  wife,  the  law  precludes  every 
inquiry  from  either,  which  might  break  in  upon  the 
comfort  and  happiness  of  the  married  state,  and 
therefore  it  will  nof  suffer  one  to  give  evidence  ijvhich 
may  ^ect  th6  other^  because  such  evidence  might,  as 
Lord  Hale  expresses  it,  create  implacable  quarrels  and 
dissensions  between  them.  This  lady,  therefore^  could 
clearly  not  have  been  a  witness  during  the  marriage, 
but  the  reason  why  she  would  then  have  been  incom- 
petent no  longer  exists :  The  bond  of  marriage  is 
broken  and  at  aQ  end ;  the  partjies  are  in  the  same 
situation  as  if  it  had  never  existed,  and  the  policy  of 
the  law  no  longer  requires  that  terms  of  amity  and 
friendship  should  subsist  between  them  any  more 
than  between  utter  strangers.  In  determining  on 
the  competence  of  witnesses^  the  court  is  not  to 
look  to  their  situation  at  the  time  the  fact  happened 
to  which  they  testify,  but  at  the  time  they  come  to 
give  evidence.    If  now  competent,  her  situation  at 
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that  time  can  make  no  difference^  and  such  was  the 
opinion  of  the  Court  of  King's  Bench  in  Wyndham  v. 
Chetvynd(f),  where  witnesses  interested  in  a  will  at 
the  time  of  subscription^  but  whose  interest  was  re- 
moved at  the  time  of  giving  testimony,  were  held 
competent.  It  is  true  that  there  were  doubts  of  the 
propriety  of  the  decision  in  that  case,  but  an  act  of 
parliament  afterwards  passed  to  the  same  effect. 
It  is  no  objection  to  aay  a  witness  Vas  interested  or 
infamous  at  the  time  of  the  transaction,  if  his  interest 
or  infamy  has  been  since  removed. 

Lord  Alva N LEY. — ^To  prove  any  fact  arising  after 
the  divorce,  this  lady  is  a  competent  witness,  but  not 
to  prove  a  contract  or  any  thing  else  which  hap- 
pened during  coverture.  She  was  at  that  time 
bound  to  secrecy ;  what  she  did  might  be  in  conse- 
quence of  the  trust  and  confidence  reposed  in  ber  by 
her  husband,  and  miserable,  indeed,  would  the  con- 
dition of  a  husband  be,  if  when  a  won;ian  is  divorced 
from  him,  perhaps  for  her  own  misconduct,  all  the 
occurrences  of  his  life,  entrusted  to  her  while  the  most 
perfect  and  unbounded  confidence  existed  between 
them,  should  be  divulged  in  a  court  of  justice.  If  she 
might  be  a  witness  in  a  civil  proceeding,  she  might 
equally  be  so  in  a  criminal  prosecution ;  and  it  never 
shall  be  endured,  that  the  confidence  which  the  law 
has  created  while  the  parties  remained  in  the  most 
intimate  of  all  relations,  shall  be  broken  whenever 
by  the  misconduct  of  one  party,  for  misconduct 
alone  can  have  that  effect,  the  relation  has  been 
dissolved. 

The  plaintiff  called  other  witnesses,  and  obtained 
d  verdict. 

(/)  Ante,  154. 
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Doe  dem.  Howell  and  others  y.  Lloyd,  cor.  Lawrence,  J. 
Hereford  Sum.  Ass.  1806.  (p.  107,  336.) 

Ejectment  for  lands  in  Carmarthen. 

Both  parties  claimed  under  one  Jfio.  Thomas,  who 
had  devised  the  estate  to  several  persons  successively 
for  Ufe  and  in  tail,  with  a  reversion  to  bis  own  right* 
heirs;  the  lessor  of  the  plaintiff  contending  thi|t  the 
reversion  passed  to  her  under  the  will  o(  David  Thomas, 
the  eldest  son  and  heir-at-law  of  the  said  J.  T« — the 
defendant  on  the  other  hand  contending  that  D.  T. 
never  made  any  valid  will. 

The  will  being  above  thirty  years  old,  the  lessor  of 
the  plaintiff  called  a  clerk  from  the  Ecclesiastical  Court 
to  produce  it,  and  offered  no  evidence  of  the  death 
or  hand,  writing  of  the  subscribmg  witnesses. 

When  produced,  the  signature  of  the  testator  ap- 
peared to  be  a  mere  scrawl,  quite  illegible,  evidently 
the  attempt  of  some  person  to  write,  who,  from 
weakness,  or  some  other  cause,  was  quite  unable  to 
do  so ;  and  one  of  the  subscribing  witnesses  appeared 
to  be  a  marksman.  The  lessor  of  the  plaintiff  had 
never  been  in  possession  of  the  land ;  the  particular 
estates  therein  had  continued  till  within  the  last 
twelve  years,  and  during  that  time,  till  January  last, 
the  lessor  of  the  plaintiff  was  under  coverture. 

It  was  objected,  on  behalf  of  the  defendant,  that 
under  these  circumstances  the  will  could  not  be  read 
without  some  evidence  of  its  execution ;  for,  in  the 
first  place,  there  was  no  possession  under  it  to  raise 
a  presumption  in  its  favpur ;  and  sdly,  the  appear- 
ance of  the  instrument  itself  was  such  as  to  create  a 
suspicion  that  it  was  not  properly  executed.  The 
writing  which  purported  to  be  the  signature  of  the 
testator  was  not  such  as  any  literate  man  would 
make,  in  full  possession  of  his  faculties  ;  and  if  it  was 

to 
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to  be  considered  as  nothing  more  than  a  mark,  one 
of  the  subscribing  witnesses  ought  to  have  certified 
it  to  be  so,  by  writing  the  mark  of  D,  T.  opposite 
to  it. 

•  Lawrence,  J.  said,  that  coming  from  the  Ecclesi- 
astical Court,  which  was  the  proper  custody,  and  that 
court  having  granted  probate  of  it^  the  inatrament 
proved  itself;  and  as  to  the  objection  on  account  of 
the  testator's  hand-writing  not  being  legible,  the 
witnesses  had  in  their  attestation  certified  it  to  be 
signed  by  him;  whether  audi  signature  was  to  be 
considered  as  a  name  or  a  mere  mark,  it  was  equ^y 
the  signature  of  the  testator,  and  attested  as  mcfa  by 
the  witnesses. 

The  defiendant  then  put  in  the  origiasl  pvndiaae 
deed  of  John  ^Humuu  in  the  year  1730,  whereby  the 
premises  were  conveyed  to  Jno.  Thomas  and  one 
JSdtf*  DaweSfiyfho  it  was  provedhad  survived  Thomas)^ 
and  their  heirs,  to  the  use  of  them  and  their  heirs,  in 
trust  nevertheless  as  to  the  estate  of /)avio,  for  I^omot, 
his  heirs,  &C. ;  and  on  this  evidence  it  was  contended, 
that  the  plaintiff  must  be  nonsuited  for  want  of  a 
count  on  the  demise  'Of  Ike  heir-at-law  of  Davies,  to 
whom  the  legal  estate  aurvived#  The  plaintiff  fmred 
that  IXoifuu's  wife  died  in  his  lifetime. 

Lawrence,  J.  told  the  jury  that  the  conveyaiw 
could  only  be  taken  in  this  fonn^  for  the  purpose  of 
preventing  Jno.  Thotna^u  wife  fyom  clwffii^  dower 
in  the  lands,  that  such  purpose  bad  jloog  sinoe  b^^ 
completely  fulfilled,  and  therefore  they  m^  pre- 
sume that  Davies,  or  his  heir,  had  jconveyed  bis  l^ga) 
intepest  to  Thomas,  after  the  death  of  Us  mf^  or  to 
some  of  his  descendjints  since.  Under  this  directioo 
the  jury  prosumed  a  coaveyaaoe,  and  fowd  ia  verdict 
for  the  plaintiff. 

Williamsj  S.  and  Datsncsjf,  for  the  plaintiff- 

Abbott,  Peake,  and  Lord,  for  die  defendant. 

In 
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In  the  following  term  a  motion  was  made  to  enter 
a  nonsuit^  on  the  ground  that  there  was  uo  evidence 
to  presmne  a  surrender,  but  the  court  refused  a  rule 
to  show  cause. 


Knobell  v.   Fuller    and   antOJier,    cor.  Eyre,   C.  J. 
Sittings  after  Trin.  Term,  1797. 4p.  308.) 

Action  on  the  case  for  a  libel,  published  in  the'  In  an  action 
Morning  Post  of  Ae  16th  of  January  1797,  charging  defeid^t 
th6  plaintiflF  with  being  concerned  wiA  Launcelot  may  prove  in 
Knotctes  in  procuring  money  from  the  relations  and  ^SSei^a^y 
friends  of  persons  conyicted  of  capital  offences,  under  ground  of  sus- 
pretence  of  being  able  to  procure  pardons  through  gj^^'^K''^ 
the  interference  of  the  I>uke  of  Portland,  in  whose  would,  if 

service  the  plaintiff  waB(g).  SSJ^di:' 

The  defendant  pleaded  the  general  issue ;  and  in  a  complete 
mitigation  of  damages  offered  evidence  to  prove  that  J^*j^^^^ 
though  the  plaintiff  was  not  prosecuted  for  the  offencie,  iMue. 
as  Kn&wks  hsid  been^  ther€  wafl  nevertheless  strong 
grounds  of  suspicion  against  him. 

The  Chief  Justice  at  first  doubting  the  admissibility 
of  this  evidence, 

Adair,  S.  for  the  defendants,  admitted,  that  the 
defendants  could  not  give  in  evidence  on  the  general 
issue  facts  which^  if  pleaded,  would  have  amounted 
to  a  justification;   but  contended  that  fliey  might 

(g)  The  following  u  a  oopv  ^f  4ie  libel.  "  The  proverb  that 
one  man  may  sieal  a  hone  while  another  dare  not  look  aoer  the 
hedge,  was  never  more  fully  verified  than  in  the  caae  of  die  pei^ns 
coAceined  ia  procnring  pwwlona,  ixnoic^  JDsoofes,  evidently  th^ 
agent  and  d^  of  Knobell.  has  been  tried  and  deservedly  con- 
noted ;  but  ttie  latter,  the  kanett  and  fakhfid  servant  of  his  Gtacfe 
of  Portland,  thoMgh  the  prmcipdnf'^nr  id  the  aiboimnable  pmeticfl^, 
being  2i  foreigner,  and  haviag  good  friends,  is  suffered  to  escape 
punishment,  and  permitted  to  enjoy  the  full  exercise  of  his  liberty. 
This  is  justice  from  an  (^fender  who  ought  at  kast  to  have  accom- 
panied his  wicked  acc^uaintance  to  Botany  Bay.'' 

prove 
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prove  facts  which  showed  there  was  cause  of  sos- 
'  picion,  and  therefore  proved  that  the  defendants  were 
not  induced  to  publish  this  paper  by  reason  of  malice 
against  the  plaintiff,  but  for  the  purpose  of  conveying 
information  to  the  public,  this  being  a  concern  of  a 
public  nature ;  and  Runnington,  S.  who  was  on  the 
same  side,  read  a  note  of  a  case  of  Curry  v.  Walter, 
C.  B.  Sittings  after  Hil.  Term,  36  Geo.  3,  where 
Eyre,  C.  J.  admitted  the  distinction,  and  received 
such  evidence. 

Eyre,  C.  J,  said,  he  believed  that  in  that  case  he 
admitted  the  evidence,  in  order  to  show  that  the 
defendant  had  not  in  fact  published  a  libel,  he  having 
only  published  the  proceedings  of  a  court  of  justice, 
which  the  court  afterwards  determined  to  be  no  libel 
in  po^nt  of  law ;  but  he  would  not  deny,  but  he  might 
also  have  received  it  in  mitigation  of  damages ;  for 
though  he  had  never  known  the  evidence  given  in  an 
action  for  a  libel,  yet  he  had  always  understood  that 
in  an  action  for  words,  the  defendant  might,  in 
mitigation  of  damages,  give  any  evidence  short  of 
such  as  would  be  a  complete  defence  to  the  action, 
had.a  justification  been  pleaded. 

The  defendants  then  called  Mr.  Ford,  a  magistrate, 
to  prove  tliat  on  the  examination  of  the  plaintiff 
before  him,  he  admitted  that  he  had  received  five 
guineas  for  conveying  a  letter  to 'the  Duke;  and 
the  Duke  himself  being  examined,  said,  that  thinking 
the  plaintiff  had  misconducted  himself  in  that  respect^ 
he  had  discharged  him  from  his  service. 

The  jury  nevertheless^found  a  verdict  for  the  plaio* 
tiff  (damages^  200  /.)  against  the  defendant  Fuller ; 
the  other  defendant,  not  being  proved  to  be  a  pro- 
prietor of  the  paper,  a  verdict  was  found  for  him. 

Shepherd,  8.  for  the  plaintiff. 
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Doe  dem.  Bailiff  and  Burgesses  of  Clun  v.  Clarke 
and  others.     Salop  Sum.  Ass.^  1809.  (p.  339.) 

This  was  an  ejectment  against  several  persons 
who  defended  j  ointly . 

On  the  opening  of  the  case,  it  appeared  that  the 
defendants  being  severally  pbssessed  of  cottages^ 
which  the  lessors  of  the  plaintiff  contended  were 
within  the  wastes  of  the  borough,  and  encroachments 
upon  them,  had  severally  paid  'rent  to  the  corporation 
each  for  his  own  tenement.  That  afterwards  they, 
refused  to  pay  more  rent,  and  disputed  the  tide  of 
the  corporation. 

It  was  hereupon  objected  by  Abbott,  for.  the  de- 
fendant, that  the  plaintiff  could  not  proceed  against 
more  than  one  defendant,  without  proving  them  joint 
trespassers,  and  therefore,  as  they  were  now  admitted 
to  be  several,  he  must  make  his  election  to  proceed 
against  one  only. 

But  Ba YLEY,  J.  said,  that  he  thought  this  was  not 
like  a  mere  action  of  trespass,  but  that  the  plaintiff 
might  recover  from  each  defendant  in  a  joint  action, 
the  tenement  in  his  several  occupation.  This  point, 
however,  he  saved  for  the  opinion  of  the  court,  if  the 
defendant  thought  proper  to  move. 

The  defendant's  counsel  then  cross-examined  the 
plaintiff's  witnesses,  to  show  that  the  ^aste  oh  which 
the  cottages  were  erected  was  part  of  the  lordship 
of  Clun,  which  belonged  to  Lord  Powis,  and  there- 
fore it  was  that  they  disclaimed  to  hold  longer  under 
the  lessors  of  the  plaintiff. 

Da  UNO  BY,  for  the  plaintiff,  contended,  that  the 
defendants  having  paid  rent  to  the  lessors  of  the 
plaintiff,  were  estopped  f^om  controverting  their  title- 

Bayley,  J. 
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Bay  LEY,  J. — The  defendants  having  disclaimed  to 
hold  under  the  plaintifTsy  are  not  in  the  same  situation 
as  a  tenant  who  has  always  admitted  his  landlord's 
title.    The  disclaimer  was  a  notice  that  they  meant 
to  contest  the  title ;  and,  therefore,  though  I  shall 
receive  the  payment  of  rent  as  prima  fade  evidence 
of  the  lessor  of  the  plaintiflTs  title,  and  they  are  put 
thereby  in  the  same  situation  as  if  they  were  defend- 
ants relying  on  their  possession;  yet  it  is  merely 
prim&  facie  evidence,  and  the  proof  of  title  in  any 
other  person  will  be  an  answer  to  such  prima  facie 
case  made  by  the  lessors  of  the  plaintiff,  and  call  on 
them  to  prove  their  title. 

The  defendants  failing  in  proving  that  Lord  Powis 
was  entitled  to  the  cottages,  the  plaintiff  had  a  verdict 
against  two  of  the  tenants  who  had  disclaimed;  the 
others  who  had  not  disclaimed  were  acquitted  for 
want  of  notice  to  quit. 
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A. 

Abatement,  (Pieasin), 

not  necessary  when  one  of  several  partners  sues  in 

contract,  212. 
aliter  in  trespass  or  tort^  ib. 
but  the  title  of  tenants  in  common  may  be  given  in 

evidence  in  reduction  of  damages,  ib. 
one  of  several  partilers  sued  m  contn^ct  must  plead, 

ib. 
sb  if  action  arising  in  contract  is  declared  on  in  tort^ 

ib. 
but  in  action  founded  on  common  law  duty,  no  such 

plea  lies,  ib. 
as  against  carrier  on  custom  of  realm,  ib. 
nor  in  cases  of  mere  tort  or  trespass,  313. 
if  plaintiff  sues  several  in  contract,  he  must  recover 

against  all  or  none,  ib. 
aliter  in  trespass  or  tort^  ib. 
ACCESS.     See  Ht^bandand  Wife,    Legitimacy, 
presumption  of,  380. 
by  what  evidence  rebutted,  381. 
ACCESSARY.     See  Accomplice. 

judgment  against  principal  not  conclusive  against 
accessary,  76. 
ACCOMPUCE, 

when  a  witness  for  prosecutor  or  plaintiff,  136. 142* 

for  defendant,  148* 
ACCORD  AND  SATISFACTION, 

Payment  of  less  sum  after  promise  broken, 
no  evidence  of,  265. 


INDEX. 

ACCOUNT  STATED, 

proTed,  though  reckoning  all  on  one  side,  *252. 

by  admission  of  having  lopped  and  cut  down 

trees  sold  by  plaintifF  for  a  certain  sum,  ib. 

by    partnership   account    carried    to     new 

firm,  ib. 

•        but  not  by  money  due  from  defendant  in 

autre  droits  254. 

ACQUITTAL.    See  Judgment. 

ACTION, 

when  the  writ  is  evidence  of  its  commencc;ment, 

and  how  proved,  ^.  50. 

evidence  of  writ  continued,  391 . 

ACT  OF  PARLIAMENT, 

public,  taken  judicial  notice  of,  30. 

private,  proved  by  examined  copy,  31. 

Irish,  in  the  same  manner,  ib. 

ACT  OF  STATE, 

proved  by  gazette  or  proclamation,  77. 

ADDRESS  TO  THE  KING, 
•proved  in  the  same  manner,  77. 

ADMINISTRATION,  (Letters  of), 
proved  by  production,  67.  71. 
book  of  court,  368. 
disproved  by  showing  t>ona  hotahiUa^  ib. 
or  insufficient  stamp,  ib. 
a  repeal,  68.  * 

but  not  by  slioning  that  the  adminis- 
trator was  not  entitled  to,  ib. 
ADMINISTRATOR-    See  Executor. 
ADMIRALTY  COURT, 

ito  proceedings  conclusive  in  cases  within  its  jurisdic- 
tion, 67. 

,  proved  by  copies,  70. 
ADMISSIONS.  ^>eeAffiddoU.    Awwer. 

of  third  person  to  whom  reference  made,  1 1 . 
of  party  in  a  cause,  so. 
of  person  on  whose  behalf  it  is  brought,  ib. 
of  one  inhabitant  of  a  parish  against  others,  ibv 
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ADMISSIONS— eon/fniKef. 

of  one  partner  against  odiers,  54. 

of  one  of  several^akers  of  a  joint  and^ereeal  note» 
373.  .  . 

of  wife  against-her  husband,  3 1 .  247. 

herself,  21.  54. 

of  attorney  against  his  principal,  21/ 

of  servant  or  ageht^  sa.  ■      ^  - 

of  under-sberiiFor  bluiiff,  ib.   ^  = 

of  guardian  against  infant,  54.     .    . 

the  whole  admission,  to  be  taken,  «o. 

ofier  of  comproBiise  not  considered  ais  such;  23. 

nor  confession  of  felon  obtained  by  threat  or  promise, 

Acts  amounting  to : 

acting  as  parson  of  A.  24. 

as  a  licensed  postmaster,  25. 
'as  the  husband  of  B.  ib. 
Treating  with  another  as  iBUing  a  station : 
taking  tithes  of  clergyman,  25. 
accounting  with  plamtiff  as  the  farmer  of  post- 

horse  duty,  ib. 
accounting  with  plaintiff  as  assignee  of  bank- 

nipt,  358. 

'  sufiering  a  diird  person  to  pass  as  owner  of  a 

ship  to  defraud  the. government,  25. 

ADMITTANCE  OF  COPYHOLDER, 

in  what  cases  necessary,  and  how  proved,  456. 

ADULTERY,  afction  fo)r, 

proof  of  marriage,  352. 

misconduct  of  wife,  6. 353.  * 

of  husband,  353. 

letters  from  one  to  the  olher,  ib* 

AFFIDAVIT.    See  AdnUsmn. 

evidence  against  the  party,  57. 

his  partner,  54. 
how  proved,  57. 

AFFIRMATIVE, 

.   the  party  making  it  to  prove,  4. 

exception  where  party  charged  with  not  performing 

aduty,  5.  ^^ 
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AFFIRMATIVE— con/iwMfd 

exception  where  presiunption  of  affirmative  would  im 

ply  crime  or  negligence,  5.  379, 
in  what  cases  the  party  making  is  entitled  to  general 
reply,  4- 
AGENTS, 

admissions  hy,  when  evidence,  «3,  33. 

what  acts    done  by  them   admissible    as  evidence 

against  a  prosecutor  or  plaintifF,  7.     ' 
when  witnesses  for  principal,  160. 
when  personally  liable,  923. 
AGREEMENT  FOR  LEASE.     See  Le^e. 

ALIA  ENORMIA, 

what  evidence  under  it,  333. 
AMBIGUITY,  in  written  instruments, 
1 .  Latent, 

Explainable  by  pafol  testimony  : 
two  persons  or  estates  of  same  name,  112,  1 13. 
mistake  in  name  of  devisee,  112. 
land  formerly  one  tenement  divided,  114. 
Not  explainable  so  as  to  enlarge  the  grant : 
where  there  is  sufficient  certainty  so  as  to  satisfy 
the  intent  of  the  instrument  according  to  one 
meaning,  114. 

Lord     Bacon's    maxim     and    observation 
thereon,  1 14. 

Decisions  upon  it ; 

devise  of  estate  at  A.  115. 
estate  of  B.  ib. 
estate  in  C.  ib. 
estate  in  A.  which  I  lately 
purchased  of  B.  116. 
Not  explamablie  so  as  to  narrow  the  grant ; 
where  there  is  sufficient  description  at  first,  but 
some  unnecessary  words  added,  117. 
Decisions  on  this  point : 

grant  of  tithes  in  the  parish  of  A.  all  which 

are  in  the  occupation  of  B.  118. 
devise  of  Trogues  Farm,  in  the  occupation 
of  B.  ib. 
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A  MBIGUITY— co«hiM«rf. 

all  my  Britton  Ferry  estate,  described  in 
subsequent  part  of  will  as  situate  in  6.  ib« 
4.  Patent : 

in  general  not  explainable,  130. 
Lord  Bacon's  maxim  on  this  point,  ib. 
observaticHis  thereon,  ib. 
Instances  of  explanation  received : 
in  mercantile  instruments,  i3i. 
consideration  of  deed  taking  effect  under 

statute  of  uses,' ib. 
presentation  with  blank  left  for  name  of 

patron,  ib. 
ambiguous  words  in  ancient  instruments, 

Instances  of  explanation  refused : 
to    add  to  contract  which  by  statute  of 

frauds  must  be  in  writing,  121. 
to  fill  up  blank  with  name  of  devisee,  ib. 
to  explain  meaning  of  a  covenant  by  sub- 
sequent act  of  paj'ties,  124, 
3.  Presumptive  construction  of  law  as  to  intention, 
controlled  by  parol  testimony,  119. 
surplus  of  personal  estate,  ib. 
fine  levied  without  deed  to  lead  uses,  ib. 
will  supposed  to  be  revoked  by  subsequent  max* 
riage,  120«  402. 
ANCIENT  DOCUMENTS, 

should  always  come  from  the  proper  custody,  86. 
what  is  so,  86.  94.  loi. 
ANIMAL,  MISCHIEVOUS, 
Action  for  keeping : 

evidence  required  to  support  it,  312. 
ANSWER  IN  CHANCERY.    See  Admission. 
Against  whom  evidence : 
party  or  privy,  53. 
partner,  54. 

guardian  of  infant  putting  it  in,  ib. 

but  not  against  the  infant,  53. 

nor  feme  covert,  54. 
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ANSWER  IN  CHAKCERY-^cojirtntfrflf. 
To  what  extent : 

as  to  all  facts  and  with  all  limitations  contained 
initwithinthedefendant'spersonal  knowledge^ 

when  second  answer  read  to  explain  first,  ib.  . 
For  whom  evidence : 

any  person  interested  in  the  question,  54.. 
How  proved : 

by  examined  copies  of  bill  and  answer,  ^^. 

no  further  evidence  of  identity  required  in  a 

civil  suit,  57. 
in  criminal  cases  the  original  must  be  produced,, 
and  the  hand-writing  of  the  party  and  master 
proved,  ib. 
APPRENTICE, 

Action  for  enticing  or  harbouring : 

evidence  required  to  support  it,  355. 

ARTICLES  OF  WAR, 

,    how  proved,  77. 

ASSIGNEE  OF  BANKRUPT.     See  Bankruptcy. 

not  liable  for  rent  accrued  before  he  took  posseifeionr 

^55- 
nor  as  assignee,  of  a  term  unless  he  accepts  it,  285. 

putting  up  premises  to  auction  not  an  acceptance,  ib» 

aliter  if  he  keeps  possession  from  landlord,  ib. 
ASSIGNEE  OF  TERM.     See  Assignee  of  Bankrupt, 

evidence  in  action  against,  283. 

possession  primd  facie  evidence  of  assignment,  ib. 

but  may  be  rebutted  by  showing  that  defendant  has 
not  the  whole  estate,  284. 

quarcy  whether  mortgagee  can  be  so  charged,  285. 
ASSIGNEE  OF  REVERSION, 

evidence  in  action  by,  283. 

need  not  prove  title  precisely  as  laid,  ib.  '^ 

payment  of  rent  by  defendant  evidence   of  assign- 
ment, ib. 

ATHEISTS, 

cannot  be  witnesses,  139.         * 
ATTORNEY,     See  Admission.    Interpreter. 

not  to  reveal  orprove  confidential  communications,! 72. 


INDEX. 

ATTORNEY— con<t»¥<f</. 

What  communication  considered  confidenttAl : 

proceedings  under  commission  of  bankrupt 
to  which  he  was  cl^rk,  so  held  by  Lord  Ken- 
yon,  contra  by  Lord  EllenborQigh^  365. 

facts  communicated  by  his  client  as  in- 
structions in  a  cause,  1 73. 
Whatnot: 

the  circumstances  attending ,  the  execution 
of  a  fraudulent  deed,  173. 

instructions  received  as  an  agent  when  no 
cause  in  contemplation,  174. 

seeing  his  client  sworn  to  ah  answer,  ib. 

£Eicts  conununicated  after  cause  ended,  ib. 

or  communicated  by  witness  on  examination 
by  attorney  when  preparing  for  a  cause, 

175. 
or  notice  delivered  to  him  by  attorney  on 

the  other  side,  ib. 

Evidence  in  action  for  his  bill : 

delivery  of  bill,  1261. 

what  deemed  a  delivery,  ib. 

his  executors  need  not  give  such  evidence,  262. 

nor  need  he  when  he  sues  another  attorney,  ib. 

or  seeks  to  set  off  his  bill,  ib. 

'   what  bill  within  the  statute,  261. 

retainer  by  defendant  and  business  done,  262. 

AUCTION.     See  Frauds  (Stat  o/J  ^      - 

'  the  particulars  of  sale  not  varied  by  parol  declare 

ration,  111. 

AWARD, 

evidence  in  action  on  original  consideration,  71. 

or  on  the  award,  ib. 

or  on  account  stated,  ib.   ' 

Mow  proved :  ^ 

by  evidence  of  the  submission  and  award,  ib. 

when  general  submission  open  to  explanation^  111. 

must  be  stamped,  but  appointment  of  ampire  need 

notj  ib, 
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B. 
BAIL* 

not  oompetent  as  witnesf  for  the  defendant  till  struct 

out,  167. 
but  may  be  called  by  the  plaintil^  180. 

BAILIFF, 

evidence  m  action  against,  41 1 .    See  Sheriff. 
his  admission  not  evidence  against  the  sheriff,  unless 
as  part  of  the  ret  gfsta,  99. 

BANK  BOOKS, 

evidence  of  transfer,  243. 

proved  by  examined  copies,  89.  343. 

BANKER'S  CHECK, 

payment  of,  no  proof  of  debl,  953. 

drawing  of,  nopnx^of  payment^  unless  endorsed,  268. 

BANKRUPTCY, 

who  may  be  witnesses  in  cases  of.  See  Digest  (C.)  163. 
witness  may  be  brought  before  commissioners  by 

habeas  corpus^  198. 
assignment  relates  back  to  act  of  bankruptcy,  359. 
but  bargain  and  sale  not  beyond  enrolment,  ib. 
1 .  Evidence  generally  required  in  action  by  assignees 
as  such,  356. 
Commission : 

what  descrq>tion  sufficient,  357. 
petitioning  creditor's  debt,  tb. 

how  proved  if  assignees  or  executors,  ib. 
trading,  356. 
act  of  bankruptcy,  357. 
what  declaration  uf  bankrupt  evidence  for  this 
purpose,  ib. 
This  proof  not  necessary : 
when  the  defendant  has  admitted  the  plaintiff's 

title,  359. 
but  having  proved  debts  under  the  commiBsion  is 
not  such  admission,  ib. 
Where  no  notice  given  : 

proceedings  will  be  evidence  for  a  plaintiff^  358* 


LNI>EX. 

BANKRUPTCY— co«^i«tted- 

but  defendant  may  diflprave  the  fftctf  stated,  358. 
In  what  cases  notice  necesstiry : 
when  the  assignees  are  substa&tiiyt  parties^  359. 
though  not  so  named  on  record,  ib. 
but  not  when  other  persons  are  parties,  ib. 
a.  Evidence  in  the  action  by  assignees  on  contract  made 
with  themselves : 

need  not  prove  bankruptcy,  &c.  360. 

3.  Evidence  in  action  by  bankrupt  disputing  commis- 

sion: 

defendant  must  prove  same  facts  as  plaintiff  in 

former  case,  360. 
admissionsbybarikniptevidenceagainsthim,  857- 

4.  Evidence  in  action  against  bankrupt: 

in  what  cases  he  is  discharged  from  covenants  in 

lease,  ^55* 
plea  of  certificate,  361. 
evidence  to  support  it,  ib, 
evidence  to  defeat  it,  ib. 
fraud  in  obtaining  it,  ib. 
money  given  to  creditors,  ib. 
concealment  of  effects,  ib. 

bankrupt  may  prove  it  not  wilful,  ib. 
money  given  to  diildren,  ib. 
money  lost  at  play,  363. 
money  lost  by  contract  for  sale  of  stock,  ib. 
certiicate  signed  by  ficiitioas  creditor,  364. 
petitioning  creditors  within  the  stat.  ib. 
former  disobaige,  and  estate  under  15^.  in 
the  pound,  ib. 

production  of  first  commission  and  proof 
of  defendant's  submission,  sufficient, 

365. 
qticere,  whether  creditor  who  has 

proved  bis  debt  may  now  avail 

himself  of  this  clause,  ib. 

Subsequent  promise : 

what  proof  sufficient,  366* 
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fiARRATRY, 

evidence  iA  indictment  for,  6.     * 

BARRISTER, 

not  permitted  to  reveal  confidential  cdmftiunication^ 

172. 
what  18.    See  Attorney 

BAR^N  AND  FEME.    See  Husband  and  Wife.      .. 

BASTARD.     See  Legitimacy.     • 

may  be  examined  as  to  his  own  illeghhnady,  178. 

BILL  IN  CHANCERY,       ^ 

when  evidence  oT  facts  stated  in  it,  1 3.  53. 
how  jproved,  35. 

.  BILL  OF  EXCEPTIONS^ 

when  it  lies,  3.  .  ^ 

BILL  OF  EXCHANGE, 

evidence  in  actions  on*    (See  Stamps), 
1. In  general: 

If  instnnnent  on    improper  stamp,  plaintiff  may 

go  on  consideration,  391. 
provided  his  counts    and  particulars  of  demand 

extend  to  it,  308.  231. 
particulars,  stating  only  the  note,  not  sufficient 
in  this  case,  208. 
Notice  of.  dishonour :  v 
When  dispensed  with : 

by  one  partner  drawing  on  another,  234. 
by  drawer  saying  it  would  not  be  paid,  ib. 
by  his  having  no  effi^ts,  ib. 
by  his  subsequent  promise,. ib. 
troof  of  notice : 

by  protest,  71.  234.    ^ 
by  letter,  104.  234. 
notice  to  produce  in  this  case,  ib. 
Who  may  be  witnesses : 
For  defendant,  - 
'    .  1  ^  <  party  to  prove  payment,  i6l. 

or  usury,  150. 

qua  re  in  case  of  accommo- 
dation bill,  151. 
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BILL  OF  EXCHANQE--co»/wiie(i-~ 

•  •    •  \ 

X  or  instrument  void  for  itant 

of  gtamp,' 176.^. 
.or  that  it.was  .not  a  partner- 
'    '  ship  transaction,  ib. 

.    ^  -  but  not  to,prove  that  he  endorsed  it 

to  plaintiff  to  receive  as  his  agent, 
169. 
For  plaintiff :         . 

acceptor  to  prove  that  drawer  had  no 

effects,  150. 
joint-inaker  to    prove  signature  of  de- 
fendant, 169. 
a.  Evidence  in  particular  cases : 

payee  against  acceptor,  332. 
audiority  to  accept,  ib. 
written  acceptaix^ffadwitSi drawer's  hand,  ib. 
presenUnent,-  when  ac^pt^  .at  particular 
place,  ib.  Vide  slat.  1  &  a  Gieo.  4,  ch.  78, 
Addenda. 
need  not  prove  notice,  ib. 
endorsee  against  acceptor,  ^31. 

h^nd-writing  of  endorser,  &c,  ib. 
when  necessary  to  prove  considera- 

tion^  ib. 
usury  no  defence  in  such. case,  ib. 
gaming  is,  ib. 
endorsee  against  endpilKr,  233.  • 

endomementyNpi'teentitient,  and  no- 
tice, ib. 
.^  endorsee  against  drawer,  <  934.  .1  . 

drawer  against  acceptor,  ib. 
BLACK  ACT, 

evidence  in  Motion  on^  301. 

BODLEIAN  LIBRARY,! 

BRITISH  MUSEUM,     J       \ 

ancient  documents  there  as  matter  of  curiosit}%  not 
evidence  per  $€,  86* 


INDEX. 

BONA  NOTABILI Ai  See  AdmimstraiioH.  ExeciUor.  Win. 

BOOKS, 

Private,  of  deceased  persons : 

entries  of  receipts  by  steward  chai^g  him- 
self, 14.  460. 
by  officers  of  township,  14. 

oftcers  of  parish,  as  to  repair  of 

pew,  15. 
incumbent,  as  to  tithes,  ib. 
lay  impropriator,  ib. 
entries  of  payments  by  steward,  16. 
servants  in  the  ordinary  course  of 

business,  18,  19. 
attorney's  book  of  fees,  18,  19. 

man-midwife's  book,  18. 
Public, 

doomsday,  83. 
survey  of  the  ports,  ib. 
of  the  Navy  Office,  78, 
prison,  ib. 
man  of  war,  ib. 
Bank,  89.  943. 
India  House,  89. 
corpofation,  88. 
parish  registers,  83. 
the  Fleet,  84. 
quarter  sessions,  78. 
clerk  of  the  peace,  ib. 
BOUNDARY  of  county  or  parish, 

may  be  proved  by  reputation,  15,  16. 
and  declarations  of  deceased  parishioners  before  dis- 
pute admissible,  15. 
but  not  as  to  particular  facts,  16. 
inhabitant  witnesses  to  prove,  156* 
unless  directly  interested,  157. 
and  by  stat.  54  Geo.  3.  made  witnesses  in  all  cases, 

157>  158,  pi.  6; 
BULL  (Papal), 

when  evidence,  and  how  proved,  88. 


INDEX. 

c. 

CARRIAGE, 

Action  for  running  down, 

evidence  to  support  it,  314. 

for  wh2|t  act  of  senrant  master  liable,  315. 

CARRIER, 
Delivery  to, 

when  evidence  of  delivery  to  purchaser,  246. 
effect  of    paying  money  into  court  in  action 
against  him,  209. 

CASE,  .         ^ 
Action  on  the, 

general  observations  on,  302.,     See  Particular 
Titles, 

CERTIFICATE.     See  Bankrupt.     Enrolment. 

CHANCERY, 
BiU, 

when  evidence,  53. 
how  proved,  32. 
Answer.     See  Answer  in  Chancery.     . 

what  proof  necessary  to   show   the  proceedings 
64.  66. 

CHARACTER, 

when  in  issue,  6. 

of  plaintiff's  wife  in  action  f^  erim.  coo.  6.  353. 

of  his  daughter,  in  action  for  seduction,  355. 

of  plaintiff,  ia  action  for  slander,  308. 
Of  subscribiiig  vttness  who  is  dead,  or  living  witness 
examined : 

how  supported,  6. 

attacked,  129. 
Evidence  in  aelion  for  giving  a  false  character : 

must  show  the  9ciaiier  of  the  defendant,  311. 

CHARTER, 
How  proved, 

by  exemplification,  32. 

presumed  from  length  of  time,  27. 


INDEX. 

CHARTULARY  of  an  Abbey, 

ComiDg  out  of  bands  of  peosons  intecestod  in  their 
possessions,  ..•...> 

evidence,  86.  '.*.'•'' 

aiiter  if  from  custody  of  a  stranger,  ib. 
CHILDREN, 

Mlien  witnesses,  197. 
CHIROGRAPH  OF  FINE, 

to  what  ei^tent  evidence,  35*     .    -  ..   . 

CHRONICLES,  *^  ]   - 

when  evidence,  80. 
CLERGY.     See  Ecolesiastkal  Persons. 

Benefit  of,  "     '       / 

effect  on  competency  of  wjloesi,'  'u^ ' 

CLERK  OF  THE  PEACE.    Sfee  Boak»-     \  / . 

CODICIL.    See  mu.  ' 

COGNOVIT, 

Money  paid  under,  not  recoverable  back,  37. 
COMMISSION, 
public,  82. 
COMMON  AND  COMMONER, 

Evidence  in  action  for  the  invasion  of  right, 
For  the  plaintiff: 

twenty  years  undisputed  enjoyment,  315. 
reputation    no    evidence    of    prescriptive 

right,  ib. 
but  it  may  be  received  to  narrow  the  exercise 
of  It  when  many  persons  interested,  318. 
What  invasion  of  right  sufficient: 
turning  on  cattle,  319. 
taking  away  dung,  ib. 
For  die  defendant : 

twenty  years  adverse  possession,  317, 
Who  may  be  witnesses : 

persons  claiming  under  similar  prescr(ptioD| 
159. 
Who  may  not : 

those  claiming  under  the  same  custom,  ib. 


INDEX. 

COMMON  AND.  COMMON  ER-cofi/fii««/. 

or  those  claiming  under  a  similar  prescrip- 
tion, to  show  liability  of  third  persons  to  ' 
repair  the  fences,  ib. 

or  corporator  (the  corporation  being  lord) 
to  show  sufficient  common  left,  158. 

or  other  persons  claiming  common  to  dis- 
prove right  of  party.  Appendix/  xxxviii. 
•When  evidence  of  reputation  admitted: 

to  narrow  prescription  in  common  field, 
when  many  proprietors,  318. 

but  not  to  prove  the  right  against  third 
person,  317. 

COMMON  S,  (Journals  of  House  of), 
evidence  of,  and  their  effect,  ,52. 

COMPARISON  OF  HANDS, 

how  far  evidence  of  hand-writing,  100. 

COMPOSITION.     See  Tithes, 

COMPROMISE, 

offer  of  no  proof  of  debt,  23. 

CONDITION,  PRECEDENT, 

what  is,  and  when  necessary  to  prove  performance,  240. 

CONFESSION.    See  Admimon. 

Of  "a  prisoner,         '  1 

when  evidence,  24. 
Of  a  party, 

does  not  avoid  the  necessity  of  proving  a  deed,  95. 
Of  a  witness, 

evidence  against  his  testimony,  or  to  rebut  pre- 
sumptions arising  from  his  hand-writing,  129. 
CONFIDENCE.     SeeJttomey.    Barrister, 

rule  does  not  extend  to  medical  attendants,  175. 
but  it  does  to  an  interpreter  acting  between  an  attorney 
and  his  client,  173. 

CONSIDERATION  of  a  deed, 

when  it  may  be  Aupplied  by  parol  evidence,  121. 
CONSPIRACY, 

general  evidence  of,  7. 
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CONSPIRACY— ton/iiW<?rf. 

of  witnesees  do  defeat  justioe»  or  support  unfounded 
prosecution*  8. 
CONSTABLE.    (The  statutes,  see  title  "  Justice  ".) 
Actiofi  against, 
when  a  demand  of  warrant  is  necessary,  431, 
not  when  he  acts  without  or  beyond  the  warrant,  ib. 
what  demand  is  sufBdent,  434. 
action  in  all  cases  to  be  brooght  within  six  months, 

433- 
how  reckoned)  433. 

when  conviction  a  >deftnoe»  434. 
CONTINUANCE.     See  ^ri^. 
CONTRIBUTION.     See  Indemnity. 

CONVICTION. 

conclusive  till  quashed,  75. 
COPIES, 

of  records,  31,  &c. 

of  other  documents,  89. 

office  copies,  what  and  when  evidence,  35. 

COPYHOLD.     See  Copyholder*    Custom.    CouH  Baron. 

mil. 

COPYHOLDER, 
Proof  of  title  by, 
court  rolls,  85. 

heir  need  not  prove  admittance,  456. 
nor  remainder-man,  if  tenant  for  life  admitted,  ib. 
nor  grantee  in  remainder  during  possession  of 

grantee  for  lives,  ib. 
devisee  must,  ib. 
and  cannot  devise  befofe,  ib. 
Will  of, 

when  surrender  necessary,  ib. 
what  execution  sufficient,  457. 
what  not,  458,  459. 
Claim  by  lord, 

in  respect  of  forfeiture,  459. 
pro  defectu  tenentM,  460. 
for  a  fine  on  admission,  461. 


INDEX, 

COiPYHOLDER— con(t«i«5J. 
'  Evidence  of  custom : 

by  court  rolls,  85.  460. 

inspection  thereof.  Vidle  Inspectum, 
by  customary,  ib. 
by  steward's  books,  85.  460. 
by  other  ancient  documents,  ib. 

by  parol  evidence,  ib.  .  ^ 

when  mode  of  descent  among  sisters  will  be  evi- 
dence of  mode  among  oth«r  female  heirs, 
46a. 
what  namber  of  instances  neoeBsaryi  ib. 

CORPORATION  BOOKS. 

when  evidence,  and  how  proved,  88. 
evidence  of  the  rights  of  individual  corporators,  ib. 
but  not  against  the  rights  of  third  persons,  ib. 
what  considered  as  an  original  book,  84. 
Inspection  of,  when  granted ;  .    i 

to  members  of  corporation,  go. 
but  not  to  strangers,  ib. 
not  to  support  criminal  proceedings  against  persons 

holding  them,  91.  ^  ' 

confined  to  the  subject  in  dispute,  9a. 

CORPORATORS, 

When  witness.     See  Digest,  letter  (A.)  156. 

COVENANT.     See  Assignecy  &c. 
action  of,  281. 

COVERTURE, 

plea  of,  279. 
|H:oof  of,  by  defendant,  ib. 
evidence  on  non  est  factum y  282. 
evidence  of  marriage,  and  existence  of  husband,  s8o* 
Avoidance  by  plaintiff: 

banishment  or  transportation  of  husband,  ib. 

alien  absent,  ib. 

husband  abroad  seven  years,  ib.  ^ 

wife  parted  from  husband  no  answer,  ib* 

promise  by  her  after  his  death,  whela  valid,  ib. 
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COUNTERPART  OF  DEED, 

is  eWdence  without  notice  to  produce  original,  94. 
COUIITS.  See  Admiralty  Court.  Affidavit.  Aniwer,    Biff, 

Chancery,    County  Court,  '  Court  Baron,    Depotitions^ 

Ecclesiastical  Court,     Foreign  Court,    Judgment,    Re^ 

cord, 

COURT  BARON, 

Evidence  of  its  proceedings : 
by  its  rolls,  85. 
their  effiMst,  ib. 

inspection  thereof.     See  Inspection. 
COURT  MARTIAL, 

Witness'may  be  brought  before, 
hy  habeas  corpus,  19S. 
'  proceediags  not  prQ4uc^bl^*  O^- 
CRIMINAL  CONVERSATION, 
Evidence!  in  .action  for, ... 
For  plaintiflP:^ 

marriage,  353. 
seduction  of  affisction,  353. 
letters  between  husband  and  wife,  ib.  . 
loss  of  fortune,  ib.. 
For  diefepdant :  ^    " 

loose  character  of  wife,  ib. 
ill  treatment  by  husband,  ib. 
separation  from  the  husband,  354. 
CUSTODY, 

no  documents  evidence  on  account  of  their  supposed 
antiquity,  unless  they  come  out  of  the^  proper 
custody,  86. 

what  is  so,  ib.  103: 106.  See  Bodleian  LUnrary.  British 
Museum. 
CUSTOM, 
'  Pleading  of, 

.  must  be  correctly  stated,  204. 
Proof  of, 

by  reputation,  la.  460. 
by  the  rolb  of  a  manor,  85.  460. 
.   by  custonwy  of  manor,  88. 
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CVSTOM^caniinued. 

the  cut  torn  oC  one  manoi^  or  parish  is  not  evidence 
of  that  of  another,  unless  m  the  case  of  a  general 
quality,  204. 

and  when  pleaded  as. the  custom  of  the  whole 
district,  ib. 
CUSTOMARY  OF  MANOR, 

how  proved,  and  when  evidence,  88. 
CUSTOM  HOUSE  BOOKS.     See  Books. 
CUSTOM.  HOUSE  OFFICER, 
action  agfdnst,  430. 
when  plaintiff  must  prove  commencement  of  action, 
.  and  how,  433. 

of  the  notice,  &c.  required  by  the  statute,  432. 
when  he  is  within  its  protection,  434. 
what  notice  is  sufficient,  43a. 


D. 

DAMAGES, 

Assessment  of,  under  the  statute : 

proof  required  of  the  suggestion,  S87. 
idendity  of  bond,  ib. 
damages  sustained,  ib. 
DAUGHTER, 

action  for  seducing,  355.     See  Seduction, 
DEATH, 

Ae  party  alleging  must  prove,  379. 
Evidence  of, 

reputation  of  family,  13. 
old  entries,  ib. 
.   public  books,  78. 
parish  register,  92. 

when  presumed  from  length  of  time,  379. 
when  from  second  marriage  of  wife,  ib. 
DEBT, 

action  of,  on  specialties,  s86. 

proof  of  damage  under  statute,  287. 
on  simple  contracts,  288. 

M  M 


INDEX. 

DECEIT, 

actiomfor,  311. 
in  what  cates  the  idaUer  mutt  he  proved,  101^943. 

311- 
DECLARATION,  wiliiout  oath.    See  Adrnknon.  Dying 

Declaration. 
may  he  evidence  where  the  parlj  agrees  to  rest  his 
caufeupon  it,  ii. 
DECREE  OF  CHANCERY, 

For  and  against  whom  evidence : 
only  parties  and  privies,  66. 

unless  in  questions  of  public  right,  ib. 
How  proved : 

hy  examined  copy  of  hill,  Ac,  67. 
DECREE   OF   ECCLESIASTICAL   COURT.     See 

Ecclesiastical  Court. 
DEED.    See  Non  est  factum. 
1.  Hie  regular  evidence  of, 

production  of  original,  and  proof  hy  one  suhscrih* 
ing  witness,  93.  95.  99. 
he  must  he  called,  though  party  has  admitted  the 

deed  in  answer  in  Chancery,  95. 
hut  not  where  he  has  admitted  it  before  commis- 
>  sioners  of  bankrupt,  ih. 

or  undertaken  to  admit  it  on  trial,  ib. 
no  subscribing  witness  necessary,  96. 

if  none,  or  he  denies  having  seen  the  deed  exe- 
cuted, party  n^ay  prove  hand-writing,  ib. 
how  production  enforced  when  in  possession  of 
third  person,  95. 

effect  of  subpccna  duces  tecum,*  ib. 
counterpart  sufficient,  93. 
s.  Secondary  evidence  of, 

when  subscribing  witness  dead, 

by  proof  of  his  hand-writing,  gs. 
so  if  abroad,  ib. 

whether  resident  there  or  not,  ib. 
so  if  insane,  ib. 
or  become  interested,  ib. 
or  infamous  by  crime,  95. 


INDEX. 

DEED— cofi/tffue(f. 

when  die  deed  is  loft,  94. 
what  circumstances  sufficient  to  preve  loss,  ib. 
subscribing  witness,  if  living  and  known,  must 

be  called  in  this- as  well  as  other  cases,  95. 
oliteTy  if  not  known,  ib. 
how  to  be  pleaded  in  such  case,  a8i. 
when  the  deed  is  in  the  possession  of  the  adverse 
party,  103. 
proof  of  such  possession,  103. 
presumed  to  be  so  if  he  be  the  proper  depo- 
sitary, 104. 
notice  to  produce,  ib. 

effect  of  deed  produced  under  notice,  105. 
must  be  proved  by  subscribing  witness,  if 
party  producing  is  ^ot  a  par^  or  person 
claiming  under,  ib. 

ahter  if  he  is  so,  105,  10I6. 
how  to  be  pleaded  in  such  cases,  981. 
3.  In  what  cases  execution  presumed; 
from  length  of  time,  106. 
must  come  from  proper  custody,  ib. 

what  proof  required  of  custody,  ib. 
presumption  does  not  arise  in  cases  of  erasure 

or  manifest  fraud,  107. 
when  presumed  from  recital  in  other  deeds,  ib. 
from  being  enrolled,  io8. 
ndien  evidence  of  title  for  the  party  or  his  de-' 

scendants,  109. 
not  to  be  contradicted  by  parol  evidence,  110. 

unless  in  case  of  fraud,  iii.  136. 
when  explained  by  parol  evidence, 
incases  of  latent  ambiguity,  110,  &c.    See 
Ambiguity. 

Enrolment  of, 

in  what  cases  enrolment  evidence  of  deed,  108. 

DEMURRER  to  evidence, 

when  it  lies,  and  its  effect,  3. 
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DEMURRER— cofi/mi/e(f. 

partj  demurring  miiil  admit  facts  and  not  merely 
evidence,  3. 
DEPOSITIONS  OF  WITNESSES. 

in  general  only  evidence  against  parties  or  privies, 
63,  63. 

.  unless  in  cases  of  public  right,  ib. 
when  against  third  persons,  vide  post.  No.  5  and  6. 
What  previous  proof  necessary : 
death  of  witness,  58. 
his  having  become  interested,  ib. 
or  blind  since  he  swore  to  writing,  ib. 
or  being  out  of  the  kingdom,  60. 
In  cases  where  interrogatories  are  leading, 
^  deposition  suppressed,  G$. 
or  not  read,  ib. 

exception  in  the  case  of  old  depositions,  ib. 
1.   In  the  Court  of  Chancery,  58. 
how  proved,  65. 
regularity  of  prooeedings,  ib. 
in  case  of  loss,  66, 
s.  In  Ecclesiastical  Court,  67. 

3.  In  a  cause  by  rule  of  court,  59. 

proved  by  copy  delivered  by  judge's  clerk,  38. 

4.  In  India,  by  stat.  1 3  Geo.  3,  59,  60. 

5.  Before  justice  of  peace,  59. 

in  cases  of  felons,  60,  61. 

when  necessary  for  prisoner  to  be  present,  61 . 
in  respect  of  bastard  children,  ib. 
under  mutiny  act,  as  to  soldiers  settlement,  36, 61 . 

evidence  against  third  parties,  61. 
of  a  common  pauper,  61,  C'2. 

not  evidence  against  third  persons,  ib. 
must  prove  magistrate's  hand-writing,  36. 

6.  Before  commissioners  of  bankrupt,  63. 

evidence  against  all  persons  as  to  act  of  bank- 
ruptcy,, &c.  64. 

7.  Before  judge  on  former  trial, 

postea  produced,  59. 

proof  of  former  evidence ^  ib. 


INDEX. 

DEPOSITARY.     Sec  Custody. 
DEVISEE, 

proof  of  title  by, 

seisin  of  testator,  38s. 
devise  to  him.     See  WilU 
action  against,  on  bond  of  his  testator,  410.  Sm 
Heir. 
DILAPIDATIONS, 
action  for,  448. 
DIPLOMA, 

how  proved,  71. 
DISTRESS, 

money  paid  under,  not  recoverable  In  acti<Hi  for  mmiey 
had  and  received,  37. 
DISTURBANCE, 
action  for, 

twenty  years  undisputed  possession  evidence  of 

right,  315. 
the  like  time  of  non  user  evidence  to  destroy 

it,  317. 
other  evidence  to  rebut  presumption,  318. 
DOOMSDAY  BOOK, 

evidence,  82. 
DYING  DECLARATIONS, 
of  person  murdered,  19. 
of  felon  at  the  place  of  execution,  lo. 
of  witness  to  a  deed  or  will,  1 39. 

E. 
ECCLESIASTICAL  COURT, 

Sentence  of— against  whom  evidence: 
on  the  right  of  representation  or  to  probate;  evi- 
dence against  all  persons  in  civil  suits,  67.  77. 
but  not^in  criminal  cases,   76. 
How  proved : 
by  letters  of  administration  or  probate,  67.  71. 
books  of  ordinary,  368. 
How  defeated : 

by  showing  bona  notahilia^  G8.  368. 
or  wrong  stamp,  368. 
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ECCLESIASTICAL  COURT— coiirmiiei. 
or  repeal,  68. 
or  seal  forged,  ib. 

but  not  by  showing  that  grantee  wai  not  entitled 
to  administration,  ib. 
on  the  right  of  marri^Lge,  when  directfy  in  ques- 
tion, 67. 
or  sentence,  annulling,  74,  75. 
in  a  case  of  jactitation,  47.  75. 
or  for  restitution  of  conjugal  rights,  ib. 
but  not  when  it  does  not  come  direcdy  in  ques- 
tion, as  in  suit  against  father  and  mother  fct 
fornication,  44. 
but  third  persons  may  show  fraud,  75,  76. 
ECCLESIASTICAL    PERSONS.      See   DSoffidaiktU. 

Efectment,    Modus.     Nqn-residence.     Tithn, 
EJECTMENT, 

Plaintiff's  evidence  in  general : 
legal  tide,  397. 

actual  entry— when,  337,  348,  339.  333.     Sec 
Entry, 
in  what  manner,  339. 
commencement  of  action,  333. 
actual  ouster,  when,  and  hov^  i^roi^ed,  33].  ^$4^ 
disability  to  avoid  statute  of  limitations,  3^. 
defendant's  possession  by  tlie  rule,  334. 
Defendant's  evidence  in  gmeral : 

legal  title  in  some  other  person,  335. 
outstanding  term,  336. 

when  surrender  presumed,  ib. 
not  to  be  set  up  by  tenant  or  mortgagee,  338. 
Ejectment  by  different  persons, 

1.  by  tenant  in  common,  331.  334. 

2.  by  landlord  against  tenant.    See  Landbrd 

and  Tenant. 

3.  by  mortgagee,  347. 

4.  by  tenant  by  elegit,  348.  * 

5.  by  conusee  of  statute  merchant,  ib. 

6.  by  assigness  of  bankrupt  for  liis  veal  pro- 

perty.   Set  Bankruptcy. 


INDEX. 

EJECTMENT—con^mtt^d 

must  prove  bargain  and  sale  enrolled 

before  demise,  360. 

7.  by  parson  for  his  parsonage,  440. 

8.  by  copyholder.    See  Copyholder. 

Q.  by  lord  for  a  forfeiture.    See  CopyhMer. 
ELEGIT, 

ejectment  on,  ^48. 
ENDOWMENT, 

proved  by  ecclesiastical  survey  and  perception  of 

small  tithes,  83. 

which  gives  right  to  small  tithes  pf  articles  of 

modem  introduction,  ib. 
should  come  from  the  custody  of  some  person  con- 
nected by  estote  with  the  living,  86. 
ENTRY,  actual, 
1.  To  avoid  fine, 

when  necessary,  328* 

not  if  levied  by  tenant  for  years,  3*9. 
or  by  tenant  in  common  before  ouster,  ib. 
or  without  proclamations,  ib. 
or  where  ejectment  brought  before  procla- 
mations complete,  ib. 
Who  may  avaO  himself  of, 
party  assenting,  338. 
remainder-man,  ib. 
proof  of,  399. 

action  brought  within  a  year,  333. 
d.  To  avoid  the  statute  of  limitations,  ib. 
ENTRIES,  by  deceased  persons, 

when  evidence,  and  how  proved,  14  to  19. 
by  steward  charging  himself,  14.  460. 

or  of  having  paid  modus,  16. 
by  officers  of  township  or  parish,  I4,  15. 
by  deceased  incumbent,  15* 
by  deceased  lessee  of  impropriate  rectory,  ib. 

what  evidence  of  hand-writing  in  such  cases,  101. 
by.  derkj  shopman,  or  porter,  18,  19. 

by  solicitor  in  his  bill  book,  ib. 
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ENTKIES— conriwwrrf. 

by  midwife  in  his  bill  book,    18,  19. 
by  party  himself  of  copies  of  letters,  18. 
in  public  books.     See  Books. 
ESCAPE, 

Evidence  for  plaintiff  in  action  for, 

of  prisoner  on  mesne  process,  417.    See  FtUrn 

Return. 
of  prisoner  in  execution,  « 

judgment,  writ  and  return,  43 1« 
,  '   of  prisoner  being  in  custody,  ib. 

acknowledgment  under  statute,  ib. 
assignment  by  former  sheriff,  423. 
by  commitment,  ib. 
by  acknowledgment  under  rule,  ib. 
Of  escape : 

by  being  at  large,  423. 
by  refusal  of  gaoler  to  show  him,  ib^ 
For  defendant  : 

on  plea  of  negligent  escape  and  retaking  pri- 

.  soner,  4^3. 
if  prisoner  not  retaken  no  force  excuses,  424. 

but  the  act  of  God  or  the  king's  enemies,  ib. 
original  debtor  a  witness  in  those  cases.  Digest, 
168,  pi.  3. 
ESTOPPEL, 

what,  and  how  taken  advantage  of  in  pleading,  39. 
by  what  a  party  is  concluded,  24. 
the  doctrine  at  one  time  applied  to  witnesses,  now 
otherwise,  176. 
E VIDE  N  CE.     See  'Presumption . 
General  rules, 

1 .  affirmative  to  be  proved,  4. 
2*  must  be  confined  to  the  issue,  6. 
3  the  best  evidence  must  be  produced,  8. 
but  not  necessary  to  call  more  than  one  witness, 

ib. 
unless  in  treason  and  perjury,  9. 
when  secondary  evidence  admitted,  22.  33.  66. 


INDEX. 

EXAMINATION, 

Of  witness  on  former  (rial, 
how  proved,  63. 

by  magistrate,  36.      See  Depositions. 

EXCISE  OFFICER.     See  Custom-house  Officer. 

EXECUTOR  AND  ADMINISTRATOR, 

1 .  Actions  by,  on  cause  of  action  arising  to  testator : 

on  general  issue,  plaintiff  need  not  prove  probate 

or  letters  of  administration,  ^67. 
nor  will  defendant  be  permitted  to  show,  they  do 
not  exist  or  are  void  for  want  of  stamp,  &c. 
ib. 

aliter,  on  plea  of  ne  unques  executor,  ib. 
9.  Actions  by,  on  cause  of  action  arising  to  themselves : 
must  prove  their  whole  title,  367. 
what  evidence  of  probate  and  administration,  ib. 
defendant  may  controvert  the  probate,  369. 
by  showing  void  stamp,  368. 
or  bona  notalnliaf  ib. 
on  plea  of  statute  of  limitations,  plaintiff  cannot 
prove   promise     to    himself    without    count 
thereon,  ib. 
3.  Actions  against, 
Pleas  by, 

general  issue  only  disputes  the  debt,  368. 
Ne  unques  executor ; 

plamtiff  must  prove  defendant  executor,  ib. 
by  copy  fi'om  book  in  ecclesiastical  court, 
or    original  will  proved  by  him,  369. 
or  intermeddling  by  defendant,  ib. 
what  act  will  make   him    executor  de    son 
tort,  ib. 
Plene  administraxit : 
Plaintiff's  evidence, 
What  proof  of  assets, 
not  an  admission  of  debt  and  promise  te 

pay  as  soon  as  he  could,  370. 
or  submission  to  arbitration,  ib. 


INDJCX. 

EXECUTOR  AND  ADMINISTRATOR- 

or  payment  0(  intereti  on  bond,  370. 
but  negligence  in  not  collecting  debts  if,  ib. 
inventory  exhibited  by  defendant,  ib. 
what  effects  deemed  assets,  371. 
Defendant's  evidence, 
what  payments  allowed,  371. 
debts  of  equal  degree,  ib. 
expences  of  funeral,  373. 
simple  contract  debts  before  notice  of  bond, 
371. 
how  proved,  372. 
or  bond  before  judgment  not  docketted,  37 1 . 

how  proved,  373, 
not  interest  incurred  by  laches,  379. 
payment  over  to  infant  executor,  ib. 
to  rightful  administrator,  ib. 
not  to  co-executor,  373. 
retainer  of  debt  due  to  himself,  ib. 
bonds,  &c.  outstanding,  373. . 
Judgments  against  testator : 

judgment  must  be  docketted,  371.  373. 
failure  by  defendant  as  to  one  bond  avoids 

the  whole  plea,  374. 
penal^  taken  as  the  debt,  unless  replication 

perfraudem^  ib. 
creditor  being  ready  to  take  what  is  really 
d^e,  supports  that  replication,  ib. 
Judgments  recovered  against  himself: 

if  pleaded  to  bond  must  appear  to  be  before 

notice,  371. 
on  replication  per  frandem,  defendant  must 
prove  consideration  of  judgment,  374. 
Action  on  devastavit  : 
Plaintiff  must  prove, 

former  judgment,  execution  and  sheriff's 
return,  347. 
Defendant  may  prove, 

goods  of  testator  shown  to  the  sheriff,  375. 


INDEX. 

EXEMPLinCATION, 

of  English  courts  {krote  tfaeniMlTef  I  3t«  73. 
of  foreign  courts  require  fiiriher  eridence,  70^ 
EXPLANATION, 

of  written  instruments  when  admitted.  See  Ambiguity, 
EXTORTION, 
Action  for, 

plaintiff  may  sue  sheriff  or  bailiff,  but  not  both, 

418. 
evidence  against  the  sheriff,  ib. 

F. 
FACTOR, 

is  a  witness  for  his  principal  though  dirrctly  inte- 
rested, 160. 
FALSE  CHARACTER, 

action  for  giving,  (evidence  to  support),  311, 
plaintiff  must  prove  the  scienter,  ib. 
FALSE  RETURN  OF  FIERI  FACIAS, 
Evidence, 

Plaintiff  must  prove, 

judgment,  writ  and  return,  4^0. 
that  defendant  had  property  in  county,  ib. 
notice  to  sheril^  ib. 
from  what  time  goods  bound,  ib. 
how  far  divested  by  act  of  |>laintitf,  ib. 
FALSE  RETURN  OF  MESNE  PROCESS, 
Action  for, 

proof  of  plaintiff's  debt,  418. 

writ  and  return,  ib. 

caption,  419. 

refusal  to  take  after  notice,  ib. 

defendant  at  large  aAerretui^n  of  writ^  ib. 

bail  put  in  after  the  end  <»f  the  temi  no  defence, 

430. 
but  if  bcAve  rule  to  bring  in  body  expires  it  is,  ib. 
FATHER,  (putative), 

not  compellaUe  to  prove  himself  so,  1 78. 
but  may  bo  cxamiaod  if  he  choM,  ib. 


INDEX. 

FEME  COVERT, 

ftdmiBfions  by,  do  not  bindhuiband,  91. 

answer  by,  does  not  bind  her,  54. 

promise  by,  does  not  bind  her  after  his  death,  980. 

FINE, 

How  proved, 

indentures  by  the  chirograph,  proclamation  by 

examined  copy,  35. 
its  effect  when  levied  by  tenant  for  life,  398. 

by  tenant  for  years,  399. 
by  tenant  in  common,  ib. 
Entry  to  avoid, 

not  necessary  when  levied  by  tenant  for  years, 

or  tenant  in  common,  before  ouster,  329. 
or  when  no  proclamations  made,  ib. 
or  when  ejectment  commenced  before  procla- 
mations complete,  ib. 
within  what  time  to  be  made  in  general,  328. 
when  plaintiff  under  disability,  333. 
in  what  form,  329. 

FISHERY.     See  River. 

action  for  fishing  in,  319. 

not  necessary  to  prove  the  actual  taking  of  fish,  ib. 
mode  of  fishing  in  one  part  of  river  evidence  of 
right  in  another  part,  204. 

FLEET  BOOKS,  - 

no  evidence  in  any  case,  84. 

FOREIGN  ATTACHMENT, 

evidence  of,  80. 
FOREIGN  COURT, 

in  actions  on  its  judgments  or  sentences,  they  ar* 
'  evidence /^nm^/izcie  only,  68. 
but  in  other  cases  conclusive,  ib. 
as  in  acquittal  of  crime,  69. 
or  deciding  the  validity  of  marriage  contracted 

there,  ib. 
or  when  deciding  on  the  law  of  nations,  ib. 
as  in  the  case  of  capture,  ib. 
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FOREIGN  COURT— coiiiinKarf. 

and^our  courts  cannot  look  into  the  evidence  on 
which  they  decide,  ib. 
•     but  if  it  appear  that  they  decided  on  arbitrary  ordi- 
nance of  their  own  country,  not  acknowledged  by 
this,  the  sentence  is  void,  69. 
so  if  the  court  be  not  regularly  established,  70. 
how  the  sentence  is  to  be  proved,  ib.  ^ 
Their  seals, 

how  proved,  71.. 
FOREIGN  LAWS, 

Unwritten, 

must  be  proved  by  witnesses,  7s. 
Written, 

must  be  proved  by  copies,  ib. 

FORFEITURE.     See  Ejectment.  , 

FORGERY, 

Evidence  to  prove, 

want  of  similitude  of  hand-writing,  100. 
forgery  of  other  instrument  not  admissible,  ib. 
nor  witnesses  belief  f^om  other  considerations  than 

the  want  of  similitude,  ib. 
inspection  of  odier  papers  by  jury,  101 . 
want  of  genuiness  of  hand-writing,  by  persons 
not  acquainted  with  that  of  the  individual  in 
question,  102. 

who    may  be  witnesses   on    indictment,    144. 
Digest  164. 
FRAUDS,   (Statute  of), 

provisions  of,  as  to  contracts,  221. 

extends  only  to  them  while  unexecuted,  2*26. 
Particular  provisions: 

1.  as  to  promise  to  charge  an  executor,  221. 

2.  for  the  debt  of  another,  ib. 
What  is  so  considered, 

a  collateral  promise  in  aid  of  his  credit,  222. 
but  not  a  direct  promise,  whereby  party  promis- 
ing becomes  the  original  debtor,  233. 
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FRAUDS,  (Statute  ofy-'cmUiHumi. 

nor  where  there  is  a  new  cenuderation,  .113. 
as  in  consideration  of  hmdlord  not  dktraining 

things  in  possession  of  defendant,  ib. 
or  of  the  creditor  giTing  up  things  on  which  he 

had  a  lien,  ib. 
or  in  consideration  of  withdrawing  record  in  an 

action  of  tari^  934. 
or  where  there  is  a  moral  obligation^  ib. 
but  if  the  promise  be  for  the  debt  of  another,  and 

also  to  do  something  also,  no  action  lies  on 

any  part  of  it,  sas. 

How  long  the  obligation  continues.    See  Chtarantee. 

3.  in  consideration  of  marriage,  aai. 

does  not  extend  to  cases  of  mutual  promises 

to  marry,  924. 
but  to  promises  to  pay  money,  &c.  934. 

4.  for  the  sale  of  lands,  321 . 

extends  to  sale  of  growing  grass,  &c.  934. 

but  not  of  potatoes  completely  grown,  ib. 

5.  an  agreement  not  to  be  wholly  performed 
within  a  year,  331. 

is  not   taken  oUt  of  statute  though  part 

performed,  235. 
does  not  extend  to  contingencies  which  may 
or  may  not  happen  within  that  time,  ib. 
as  to  pay  money  when  a  ship  arrives,  ib. 
or  at  the  death  of  person  promising,  ib. 

6.  on  agreement  for  sale  of  goods  of  the  value 

of  10/.  or  upwards,  unless  part  of  money 
paid,  or  part  of  goods  delivered,  333, 
extends  to  executory  contracts,  Q2$. 
but  not  to  work  to  be  performed,  336. 
What  a  part  delivery, 
weighing  off  goods,  927. 
buyer  selling  part  to  a  third  person,  ib. 
delivery  of  key  of  warehouse^  ib. 


INDEX. 

FRAUDS,  (Statute  ofy^cmUinued. 

^ansfer  of  horse  from  one  stable  to  another,  of  a 
man  carrying  on  the  distinct  business  of  liverj- 
stable  keeper  and  horse  dealer,  997* 

but  not  the  mere  measuring  out  com,  whieh  was 
to  be  kept  by  the  seller  till  called  for,  9a8. 

note  to  a  third  person  to  deliver  them,  337. 

delivery  of  sample  after  weighing  it,  ib. 

but  not  of  mere  sao^  before  sale,  which  is  not 

intended  to  be  part  of  tiling  sold,  ib. 
As  to  die  finrm  of  memorandmn.    S^e  Stumj^* 
1.  what   a  signature    within   the    stfitute. 
an  entry  by  auctioneer  of  the  sale,  2s8. 
and  this  whether  of  lands  or  goods,  ib. 
3.  what  a  sufficient  memorandum  : 

a  letter  from  a  father  saying,  he  will  give  his 
daughter  a  particular  sum  for  her  portion,  3s8. 

hb  signature  as  a  witness  to  marriage  articles, 
settling  the  sum  recited  to  be  given  by  him,  ib. 

a  bill  of  parcels,  **  Mr.  A,  bought  o^B."  ib- 

a  letter  from  defendant's  attorney,  promising  to 
pay  without  mentioning  the  sum,  or  the 
creditor's  name,  ib. 

but  not  a  memorandum  of  the  buyer's  elerk, 
of  his  having  bought  without  naming  the 
buyer,  ib. 

or  such  an  entry  by  the  seller's  clerk,  ib. 

or  a  book,  entitled,  <*  Shakespeare's  Subscribers, 
their  Names,'*  without  reference  to  any  pros- 
pectus, ib. 

nor  a  letter  from  the  defendant,  stating  that  the 
articles  were  not  worth  the  money,  and  there- 
fore returning  it,  ib. 

nor  the  defendant's  confession  in  an  answer  in 
Chancery,  236. 

nor  any  writing  not  stating  the  consideration  of 
a  contract  whhin  4th  section,  330. 

alittr  of  contract  within  1 7th  section,  ib. 


IKDEX. 

FRAUDS,  (Statute  oCy^continued. 
proTuion  of,  as  to  wilb,  378.  389. 
See  tiUe  <  WiU: 

FRAUDULENT  ASSIGNMENT, 
statute  of  Elizabeth  at  to,  41 3. 
what  proof  required,  ib. 

when  possession  necessary,  ib. 
Twine*s  case,  414. 
cases  where  possession  of  grantee  is  considered  aa 

fraudulent,  414,  415. 
assignment  to  creditors  for  lawful  purposes,  417. 

FREEHOLD, 

Evidenee  of. 
See  Seisin. 

G. 

GAME  LAWS, 

Action  on,  (See  Statutes). 

title  to  manor  not  to  be  tried  in  action  on,  391 . 
but   plaintiff    may    show    by    evidence,    that 
defendant's  deputation   is   without  colour  pf 
title,  ib. 

GAOLER, 

action  against,  411. 
See  Escape. 

GAZETTE, 

when  evidence,  77. 

GENERAL  ISSUE, 
in  general,  209. 
evidence  on  nil  debety  988. 

nan  assumpsit,  263. 
non  cepity  322. 
non  est  factum,  281. 
not  guilty  in  case,  302. 
in  trover,  321. 
in  trespass,  322. 


INDEX. 

GOODS,  ftold  and  delivered, 
Proof  of, 
by  delivery  to  a  carrier,  846. 
at  the  defendant's  house,  347. 
contract  by  defendant's  wife,  when  binding,  348. 
Value  of,  not  entered  intofwhen  purchased  for  a 
certain  sum,  346. 

unless  in  case  of  fraud,  ib. 
GRANT, 

when  presumed,  33.    See  Presumption' 
plea  of  lost  grant  and  proof  of,  335. 

GUARANTEE, 

must  be  in  writing  and  contain  the  whole  contract, 

330.     See  Frauds,  statute  of, 
when  continuing  and  when  satisfied,  233. 
surety  not  liable  if  principal  trusted    to  a  larger 
amount,  ib. 
,  evidence  against,  see  Goss  v.  Watlington^  Addends. 


H. 


HAND-WRITING, 

how  proved,  99. 

comparison  of  hands,  what  it  is,  100. 
not  admitted  in  common  cases,  ib.  - 
aUter  in  cases  of  old  documents  coming  from 
proper  custody,  101. 
opinions  of  witnesses  as  to  its  authenticity,  ib. 
when  jury  permitted  to  compare  papers,  ib. 

HEARSAY, 

distinction  between  hearsay  and  reputation,  16 
declarations  post  litem  mot  am  not  admitted,  14* 
nor  hearsay  of  particular  fact,  ib . 
Reputation  allowed: 

in  cases  of  pedigree,  13. 
of  custom,  ib. 
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INDEX. 

HEARSAY— continued. 

but  not  of  private  prescription  or  right,  17* 

cases  in  thia  point.  Appendix,  No.  I. 
exception  when  several  persons  intereste<},  338. 
DeclaratioBs    of  deceased   member^  of  family  ad- 
nutted, 

to  prove  marriage,  13«     ,. 
legitimacy,  ilv 
,   birthof  child,  and  time  of,  14. 
but  not  as  to  the  place  where  the  birth  hap- 
pened, ib. 
declarations  of  deceased  tenant  as  to  who  was  his 
landlord,  admitted,  ib. 
of  parishioners  as  to  the  boundary  of  parish,  1 5. 
or  as  to  parish  modus,  ib. 
HEIR, 

Proof  of  title  by, 

seisin  of  ancestor,  376. 

what  possession  evidence  of,  377. 
relationship,  ib. 

not  mere  reputation  of  being  heir,  ib. 
posthumous  birth,  381. 

what  evidence  sufficient  to  prove  non-access, 
380. 
Action  against,  on  specialty  debt  of  aiw:ealor, 
His  pleas, 

riens  per  desQcnty  generally,  406. 
plaintiff's  evidence  therQon,  ibi 
defendant's  evidenee,  407. 
liens  per  descent,  at  qommenqement  of  action,  408. 
plaintiff's  evidence  thereon,  40g» 
HIGHWAY, 

action  for  nuisance  in,  314. 

in  what  cases  surveyors  of  highways  aie  witaesses. 
Digest,  157. 
HOUSES  OF  LORDS  AND  COMMONS, 

copies  of  the  minutes  of  their  judgments  evidence,  37. 
but  their  resolutions  not  evidence  of  Che  fkd  re* 
solved,  53. 
HUE  AND  CRY.    See  Hundred. 


IXDKX. 

« 

HUNDRED, 

1.  Evidence  in  action  against,  on  statute  of  hQ«  and 

cry,  3f)5-. 
Plaintiff's  evidaiHse: 

that  robberjr  was  i»lbe  day-tiaie,^  095. 
in  an  open  place,-  ib, 
whhn  hundred,  iU 

on  a  week<day,  unless  party  ^n  hl«  way  to 
churchy  il^. 
Notice  to  inbid)ttaniB  of  town  aeiM*, 
to  constable,  296. 
in  gflMtte  within  twenty  daye,  ib.  * 

what  such  notice  aiust  eontaiii,  ib* 
actk  before  juatke  of  peaee  within  sa»ie  tiaie,  297. 
must  betaken  bypep^onaetpftUy  robbed,  298. 
what  sudr  oath  mast  state,  3€>i^  . 
bond  given  for  payment  of  606is»  vnr  Qaae  of  action 

failing,  298 
ooBKnoieement  of  action,  il^v 

plaintiff  may  himadlf  be  at  wknesa  when  no 

other  person  present,  146. 
and  inhabttaitts  of  the  hundred  for  the  defen- 
dant, ib. 
no  move  tiiaa  200/.  recoverable,  unless  two 
persons  together  at  the  time  of  the  rdbbery, 

299- 

2.  Evidence  in  actions  on  the  riot  act  as  enlarged  by 

Stat.  57  Gcoi.  3,.  ib. 
Plaintiff  must  prove, 

value  ofpvoperty  destroyed,  301. 
riot  dtbep  fblonioafS  or  omiyuntnii^  to  a  misde- 
meanour, ib. 
goods  or  furniture  destroyed  or  stolen  at  same 
time,  ib. 

3.  Evidence  in  actions  on  other  statutesv  ib* 
HUilBAKD  AND  WIFE, 

I'.  Aetkm  by, 

when  necessary  to  prove  their  marriage,  351. 
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INDEX. 

HUSBAND  AND  WIFE-conrfinwrcf.' 

4.  Action  against, 

cohabitation  sufficient  proof^  351. 

3.  Action  by  husband  alone.  See  Crim  con, 

when  necessary  to  prore  marriage,  35a. 
for  harbouring  wife,  354. 
when  wife's  representations   evidence    against 

husband,  ib. 

4.  When  witnesses  for  or  against  each  other,  169. 

neither  during  marrii^  or  after  divorce,  169. 

either  to  criminate  or  contradict  each  other,  ib, 

or  for  third  person  jointly  indicted,  ibid. 

but  wife  may  give  evidence  to  exonerate  third 

person,  from  a  debt,  though  she  incidentally 

chaises  her  husband,  171. 
Exception  to  the  rule, 

cases  of  personal  violence,  170. 

wife  de  facto,  and  not  de  jure^  as  second  wife  on 

indictment  for  bigamy,  ib. 
or  forcible  abduction,  ib. 
or  wife  divorced  by  act  of  parliament,  to  prove 

facts  happening  after  the  divorce,  171. 

5.  In  what  cases  they  may  be  called  to  deny  their  mar- 

riage,  177. 
on  questions  of  the  legitimacy  of  their  children,  ib. 
so  the  wife  to  prove  her  own  adultery,  178. 
but  not  the.  non-access  of  her  husband,  ib. 

6.  Admissions  and  representations  by  wife : 

When  evidence  against  husband, 

only  receivable  as  part  of  the  res  gesta^  2S. 

What  considered  such : 

representations  at  time  of  elopement  fii. 
state  of  her  health,  23.  , 

What  not : 

representation  of  by-gone  transaction,  21. 
acknowledgment  of  receipt  of  money  earned 
by  her,  ib. 


INDEX. 

HUSBAND  AND  V/IFE— continued. 

or  due  to  heriis  executrix,  ar^ 
or  from  her  before  marriage,  ib. 

I. 
IDIOT, 

cannot  be  a  witness,  127. 

who  considered  sucb^  393 
ILLEGITIMACY.     See  Legitimacy. 
IMPLIED  PROMISE, 
evidence  of,  245. 

no  implication  when  agreement  In  writing,  357^ 
IMPROPRIATION,  f 

may  be  proved  by  pope^s  licence,  87. 
INCORPOREAL  HEREDITAMENT, 

evidence  of  title  to,  315. 
INDEMNITY  AND  CONTRIBUTION, 
When  the  law  implies  promise  of, 
in  case  of  joint  liability,   250. 
or  of  surety,  251. 
When  not, 

cases  of  tortf  252. 
illegal  contracts,  ib. 
INFAMOUS  PERSONS,     See    Dying    Declaratum^ 

Witnesses. 
INFANCY, 

is  evidence  on  non  assumpsit^  277. 
but  not  on  non  estfactum^  282. 
Subsequent  ratification: 
defendant  to  show  time  of  birth  on  replication  or 

,  subsequent  ratification,  277. 
bare  acknowledgment  not  a  ratification,  278. 
nor  promise  to  pay  part,  278. 
Necessaries : 
what  considered  such,  ib. 
not  things  bought  to  sell,  ib. 
or  money  lent,  ib. 

or  account  stated,  ib. 
whether  necessaries  or  not  is  a  mixed  question  of  law^ 
and  fact,  ib. 
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IBTDEX.       ' 

INFA  "SCY^^oniinucd. 

onus  oa  plasniiff,  S78. 
and  defisndant  laay  abotir  pmviiioii  of  friends,  379. 
INFORMERS, 

when  witnesses,  149*    Digest. 
INFIDEL, 

may  be  a  witness,  1 37. 
infra'  QUATUOR  MARIA, 

explanation  of  the  phrase,  380. 

cases  upon  it  as  to  access,  381. 
INHABITANTS  OF  PARISHES,  &c. 

when  witnesses."    Sec  Parishioners, 
INQUISITIONS, 

Public : 

evidence  of  private  rights,  82. 

Private ; 

no  evidence  against  third  persons,  83. 
INROLMENT  OF  DEEDS, 

clerk's  indorsement  evidence  of  inrolraent,  35. 

when  inrolment  evidence  of  deed,  35,  108. 

INSANITY,      , 

evidence  of,  393. 

idiot,  who  so  considered,  ib. 
lunatic  or  madman,  395, 
Lord  Thurlow's  rule  as  to,  ib. 
observations  thereon,  396. 
INSIMUL  COMPUTASSIT, 

evidence  on,  253. 
INSPECTION   OF  PUBLIC  ACCOUNTS, 
Of  the  proceedings  of  courts  of  justice : 

when  granted  to  the  parties  interested,  8g. 
Of  public  offices  : 

granted  to  the  parties  interested,  ib. 
but  not  to  strangers,  90. 
Of  corporation  books,  &c. 

granted  to  members  of .  corporation  when  dis- 
puting infer  «e,  90. 
Of  court-rolls  of  manor : 

granted  to  tenants  of  the  manor  when  disputing 
inter  vf  or  with  tJic  lord,  90. 


INDXX. 

INSPECTION,  &c.^c<mtinue(L 

but  not  to  atraagers  dkputittg  with  the  lord 
or  commoneESy  90. 
inspection    not    granted  for    the    purpose    of  en- 
abling  party    to  maintain    ariminal    prosecution 
against'  the  nwociben    of  the   public    body    in 
possession  of  the  docnineiiiSy  91* 

informations  in  quo  warranto  not  considered  so^ 

92- 
INSTITUTION  AND  INDUCTION, 

how  proved,  437. 

INSTRUMENTS^  t^itale.    S^  Deeds. 

INSURANCE,  Policy  of, 

evidence  in  action  on,  235. 
INTEREST.    SeefTitness. 

INTERPRETER, 

Between  attorney  and  client, 

bound  to  same  secrecy  as  the  attorney,  173. 

JOINT  CONTRACTOR.     See  Abatement. 

m  actions  for  a  breach   of   contract^    the  plaintiff 
must  recover  against  all  or  none,  213. 
even  though  he  declare  in  torty  ib. 
aliter  if  a  tort  were  actually  committed  by  one 
only,  without  any  fault  in  the  others,  ib. 

JOINT  TRESPASSER, 

when  a  witness  for  plaintiff,   136.  142. 

for  defendant,  148. 
JOURNALS  OF  PARLIAMENT, 
proved  by  copies,  53. 

the  resolutions  of  either  house  no  evidence  of  the 
fiacts  resolved,  53; 

ISSUE,  I 

the  evidence  must  be  confined  to  it,  36. 

JUDGMENT, 

of  superior  courts  must .  be  formally  entered  before 
it  can  be  ^ov0d,  36. 
and  the  whole  copied,  ib. 
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JUDGMENT— con^ifiucJ. 

but  the  minutes  of  the  Hoiue  of  Lordf 

ficient,  36. 
80  of  inferior  courts^  73. 
How  proved : 

by  an  exemplificataoDy  3s.  34. 
by  an  examined  copy,  ib. 
For  or  against  whom  evidence: 
In  civil  cases,  . 

the  party  only,  40. 
or  one  privy  in  estate,  ib. 
or  person  under  whom  he  acted,  41. 
unless  in  cases  of  public  rights,  42* 
Effect  of, 

As  to  personal  property, 

conclusive  as  to  the  right,  37,  38. 
As  to  real  property, 
conclusive  in  all  actions  of  equal  de- 
gree as  to  the  fact  directly  found, 

39- 
but    not    in    actions    of  a,  higher 

nature,  ib. 
nor  of  facts  not  directly  in  issue,  ib. 
as    in   mere    possessory    action* 
where  the  general  issue  only  im 
pleaded,  ib. 
Qa.  whether  conclusive  on  general 
issue,  37.  48. 
In  criminal  cases, 
Conviction, 

when  and  against  whom  evidence  is 
a  civil  suit,  43. 

never  for  a  party  who  was  ex- 
amined on  an  indictment,  46. 
only  evidence  of  the  fact  direcdy 

found,  47. 
acquittal  no  evidence,  48. 
.general  observations  as  to  the  effect  of 
\erdicts,  &c.  73. 


INDEX. 

JUDGME  ^iT-^  continued. 

may  be  riiown  by  third  persons  to  be 

fraudulently  obtained,  74. 
of  ouster  against  A.  admissible,  but 

not  conclusive  against  B.  76. 
conYicti<Hi  of  principal  does  not  pre- 
vent   accessary    from   proving    his 
innocence,  ib. 

m 

Of  Inferior  courts : 

how  proved.     Vide  supra. 
cause  of  action  may  be  shown  to  have  arisen  out 
of  jurisdiction,  73. 

JUSTICE  OF  PEACE, 
action  against,  427. 
The  statutes : 

21  Jac.  1. 

7Jac.  1.       ^    ^ay^ 
24  Geo.  2. 

42  Geo.  3. 

43  Geo.  3.  429 

m  what  cases  notice  necessary,  433. 
the  form  of  notice,  ib. 

when  malice  must  be  proved,  429. 

when  conviction  a  defence,  430.  435- 

when  proof  of  commencement  of  action   re- 
quired, 433. 

period  of  limitation,  ib.  . 

case  of  continuing  trespass,  ib. 

tender  of  amends  and  proof  thereof,  435. 

L. 

LANDLORD  AND  TENANT.    See  Assignee.    Rent. 

Use  and  Occupation, 
In  what  cases  the  landlord  is  a  witness  to  prove 
the  extent  of  the  thing  demised,  i66. 
proof  of  agreement.  See  Use  and  Occupation. 
Stamps,    Lease. 


INDEX. 

LANDLORD  AND  TESA^T^-coHtmutd. 
Evidence  in  aotiaA  by  iAdlord» 
1.  In  action  for  mitiinetingeiaent  of  fanoy  t6o.y 
eyideace  of  hokUogy  ib« 
of  the  cufltom  of  die  country,  ib. 

when  contract  governed  by  it,  ib. 
B.  In  action  for  double  tfae  yearly  value  after  notice  by 
landlord,  299. 

Plaintiff's  evidence : 
notice  must  be  in  writing,  893. 
What  notice  Buffioieat, 
as  to  time,  ii93. 
as  to  person  giving  notice,  294. 
receiver  of  Court  of  Chancery,  lb. 
or  agent,  ib. 

one  tenant  in  common  for  his  moiety,  ib. 
but  not  one  joint-tenant,  ib. 
.  no  other  demand  necessary,  ib. 
Defendant's  evidence : 

that  he  held  over  under  A  fair  but  mistaken 
notion  of  title,  ib.  ^ 

3.  In  Action  or  distress  for  double  rent  after  notice  by 

tenant, 
the  notice  need  not  be  in  writing,  2Q<t. 

4.  In  EjectmeAt  by  landlord  on  determination  of  lease, 

.  proof  of  lease.     See  Deed. 

5.  In  Ejectment  on  notice  to  quit,  340. 

proofof  commencement  of  tenancy,  ib* 
customary  time  of  quitting,  ib. 
when  writing  must  be  produced^  ib. 
Notice  to  q]Uit, 
By  whom  given, 

tenant  in  commpu  for  his  moiety,  343. 
joint-tenant,  ib. 
agent,  ib. 

receiver  of  Court  of  Ohaooery,  353, 
Service  o^ 

ftidwftUiag'houae,  34a. 

on  one  of  several  tenants,  ib. 


I N  D£X. 

LANDLORD  AND  TENANT— c««/ijiwdrf, 

on  origimd  teaaoi  wiio.hafi  imderlety  343« 
when  ifare  ifl  a  tubacnln^g  wttMK,  343. 
when  rendered  unnecessary  by  disclaimer^  ib. 
when  temat  may  dispate  kndlord's  tide,  339. 
what  is  proof  of  subsequent  wa¥cr»  ^3. 
6.  In  ejectment  on  forfeiture  of  lease, 
lor  nrnhpiKymmiA  of  vent»  345. 
in  cases  wkhin  ctet*  4  €reo.  ft,  ib* 

not  necessary  to  prove  a  ^mand,  ib. 
in  cases  not  within  the  statute  must  prove  a  de- 
mand, 346. 

how  to  be  made,  ib. 
Wayer  of  forfeiture, 

by  acceptance  of  rent,  &c.  347. 
does  not  avail  where  the  lease  is  absolutely 
avoided,  &c.  ib. 
LEADING  QUESTION, 

Not  allowed  either  on  a  vivd  voce  examination  or 
written  interrogatoiy,  6$,  183.  1^. 

when  depo^ttons  suppressed  as  leadaig,  6s» 
when  not,  ib. 

LEAItiLi, 

must  be  stamped  as  such,  sso.  258. 
what  instnuaeat  is  construed  to  be  so,  and  what 
,  aa  i^eoment  fox,  95ft. 
A^Of  rnont  fioTj 
what  instrument  considered  a  loftos^  aad  what  a  mere 

agreement,  958. 
What  action  a  landlord  may  maintain  00  the  agree- 
ment: 
use  and  occupation,  si{;4« 
assumpsit  for  mismanagement  of  farm,  sGo^ 
LEGITIMACY, 
Witnesses: 

when  husband  and  wife  may  be  witnesses  as  to. 

See  Husband  and  Wife, 
declarations  of  father  or  mother  after  defldi  evi  • 
dence  to  prove  adulterous  connection,  13. 


LEGITIMACY— cai^muec/. 

but  not  to  prove  non-accefls,  1 3. 
genera]  evidence  of  mother's  incontinence  when 

received,  382. 
general  reputation  of  family  evidence,  13. 
when  access  shall  be  presumed,  380. 

when  not,  381, 
time  of  gestation  a  question  of  fiict,  not  of  law,  ib.. 
register  not  controlled  bj  private  memorandum 

of  parson^  84. 

LETTERS  PATENT, 
How  proved, 

by  exemplification,  32. 

presumption  of,  from  length  of  time,  s6. 

LEX  LOCL    See  Reputation, 

judgment  between  third  persons  evidence  of,  43. 
See  Depositions, 
LIBEL.    See  Slander. 

LIBERUM  TENEMENTUM, 
evidence  on  general  issue,  394. 
when  acts  of  ownership  on  one  part  of  a  river  or  land 
will  be  evidence  of  the  right  to  another,  204. 

UFE, 

the  continuance  of^  in  general  presumed,  6.  408. 
aUtefy  where  such  presumption  would  imply  a  crime, 

as  that  a  first  husband  was  living  at  the  time  of  a 

second  marriage,  5.  408. 

LIGHTS, 

action  for  obstructing,  315. 
What  evidence  of  right  sufficient, 

twenty  years  undisturbed  possession,  315^ 
enjoyment  by  stranger  who  conveyed  to  both 
parties,  316. 
but  the  plaintiff  cannot  claim  lights  for  lai^ger 
purpose  than  accustomed,  ib* 

LIMITATION  OF  ACTIONS, 
not  evidence  on  nil  debet  y  283. 


INDEX. 

LIMITATION  OF  ACTIONS— cofiftniieJ. 
In  eontract : 

What  within  the  statute, 
a  long  unsettled  account  on  one  side,  271. 
but  not  mutual  accounts,  ib. 
What  revived  by  subsequent  promise : 
not  cases  of  negligence,  271,  372. 
or  breach  of  warranty,  371. 

but  debts  on  executed  contracts  are,  272. 
What  acknowledgment  sufficient : 
various  instances,  272,  273. 
by  one  of  several  debtors,  27^. 
Special  replication: 
writ  sued  out,  274. 
continuance  thereof,  ib. 
disability  of  plaintiff  or  defendant,  275. 
what  disability  sufficient,  332. 
LIS  MOTA: 

declarations  made  after,  on  the  point  in  dispute,  not 

receivable,  14. 
nor  depositions,  ib. 

aliter  if  on  another  point. 
LOG  BOOK.     See  Books, 
LOSS  OF  A  WRITTEN  INSTRUMENT, 

what  sufficient  proof  of  to  enable  a  party  to  give 
evidence  of  contents,  94. 
LUNACY, 

Tiow  proved,  393. 

when  the  onus  lies  on  th^  party  alleging  a  lucid  in- 
terval, 395. 
LUNATIC, 

when  a  witness,  137. 

M 

MAHOMEDAN, 

may  be  a  witness,  137. 
MALICIOUS  ARREST, 
action  for,  310. 
Plaintiff  must  prove, 

affidavit  of  debt^  310. 


MALICIOUS  AtAEST-^mtifnied. . 
writ  and  return,  310. 
sheriff's  warrant  in  some  casoi,  ib. 
caa.se  ended  by  reeetdv  v  ruk  ei'  emivt,  ib. 
order  of  judge  nsil  auRicieBt,  ib. 
nor  order  of  chanceUpt  fiojr  ^u^etpsedeat^.  ^1. 
want  of  pvobobk  eavae^  ib» 
this  not  infiarred  hvKk  veauh  of  a  lefrp^pce,  ib» 

MALICIOUS  PROSECUTION, 
action  for,  309. 
Plaintiff  must  prove, 

prosecution  ended  by  copies  of  proceedings,  30^ 
or  production  of  original  record,  ib. 
that  defendant  was  the  prosecutor,  ib. 

grand  juror  may  prove  this,  ib. 
want  of  probable  cause,  ib. 

this  not  inferred  from  his  abandoning  the  pro- 
secution, ib. 
how  far  the  defendant's  information  wilT  be  con* 
sidered  as  true,  ib. 

MANOR, 

evidence  of  custom,  itc.     See  Copy  holder.  Custonu 
when  the  oustom  of  one  manoc  wiE  be  evidence  of 
that  of  another,  204. 

MAP, 

no  evidence  against  third  Persons,  87. 
akter  between  two  persons  each  claiming  under  per- 
mmakbg,  ib. 

MARKET, 

twenty  years  peaceable  possession  evidence  of  tfao 

"gl^t,  315. 
twenty  years  non  user  by  plaintiff,  and  enjo3rment  by 

defendant  or  another,  evidence  againat  ri§b^.  3(17, 

MARRIAGE, 

evidence  of,  as  against  the  partiai)  95. 

against  strangers,  92.  899. 
How  proved ; 

by  register,  84* 


INDEX. 

MARRIAGE— cofi^inwd. 

what  considered  ao,  84. 
by  reputation,  13. 
MASTER, 

proof  in  action  for  reducing  servant  ov  apprentice,  355. 
MEMORANDUM, 

Of  deceased  persons, 

when  evidence,  14  to  19.     See  Entries. 
MEMORY, 

when'  witness  may  refresh,  by  referring  to  memoran- 
dum, 195. 
MESNE  PROFITS,     . 

recovery  of  in  ejectment,  344. 
action  for,  349. 
MINISTER'S  RETURN, 

evidence  without  proving  the  commission,  37. 
its  eftct.     See  Modus* 
MODUS, 

Evidence  in  cases  of; 

in  general,  and  the  eflcct  of  ancient  documents, 

444- 
when  evidtnce  of  custom  of  A.  admissible  to 

show  cuslMmi  of  B.  204. 

For  the  parson : 

entry  by  the  inctimbent  or  hts  coDeetor  oif  re- 
ceipt of  tithes,  15. 

by  lessee,  ib. 

terrier  signed  by  churchwardens  or  pariaiuoBera, 

provided  it  comes  out  of  proper  QustodjFl  ib^ 

the  register  of  dean  and  chapter  of  LHc^eld 
proper  custody  as  against  one  of  the  pre- 
bendaries, ib. 

but  not  the  chest  of  college  as  against  the  par- 
son, ib. 

nor  the  British  Museum  or  Bodleifla  Libraiy,  ft» 
For  the  land-owner : 

declarations  of  deceased  land-Qiiziflr%  as  to  tlld 
existence  of  a  parochial  moduis,  i^. 


% 

MODUS— cow^wttfrf.  '•  •"' ^ - ^D^-i  - O;.    -ii:- 

entry  bV^«8#*«^'bri«#J9^8Piir payment  of 
-  vjc  ':^  •-  pirtibuto modus,  i%:  '^  '  ]  ^-^^  .  • 
'  ^  ■  •  - '  tefrtei',  WioUgRviiot  digneJ  By  the  paVson,  87. 
receipt  by  former  incutfiSent; '  idiv't 
"'  - '  =  ^      irhitt  evidence  VeqtflrcH  of  liaria^swriting  in  such 
cases,  lb.     •  •••;v-"  *•  ''•"••••-^ 

MONEY  HAO  Ai^b'  RECEWKd!\ "^^V  J  «ui«-  md 
Fifm/ee.  '  Warranty,  '^\      ^ 

sheriff's  return  of  levy  no  proof  of  payment  to  de- 
fendant, 51.     '  \       \':      '.  '• 
money  recovered  un4er  legal  proceedings  canfiot  be 
recovered  back,  37. 

MONEY    PAID    INTO    COURT.      $ee   P^gwep^   nf 

Money,  Sfc,  '    .  -  •  .  .i   '  k{ 

MONEY  ^P Alt)    TO    THE    USE    OF  .^THE    DE- 
^  PENDANT,  ■•        .       .  .  . 

evidenee  m  action  for,  a4^i.     ...  .  i..    .> 
that  it  was  paid  at  defi»daiit>  rm|UMt,  ib. 
or  in  consequence  of  obligation,  Sl3iO» 
plaintiffmust  prove  actual  iiajm^t. of  money,  ib. 

not  maiDtaiiMritfele  by  .onf$  ijfmt  tr€8piM9er  or  tori- 
feasor,  2511.  .     ^ 

or  per^oa  sMstainipg.  a.  Ipfapoi  joint,  gambling 

account,  ib. 

MONEY  LENT.     See  Indanniiy. 

u  *  «Otifll.fory  $19.  .   .  i    '   .7  j.:'  , 

payment  of  banker's  check  no  proofiof,  253. 

MORTGAGEE, 

evidence  in  ejectment  by,  347. 


♦  c 

N. 


>  p^ 


NAVY  OFFICE,  j 

itsbooksy  when  evidence,  78,  .. 

NEGLIOBNCfi, 
action  for,  31a. 


* 


NSGUQENCE— coN/Mwed. 

For  keeping  a  misduerous  aninuil : 

in  ciset  of  domeidc  anknali^  plaintiff  mutt  provo 
defendant's  knowlodge  of  fab  mitchievous  dis* 
position,  313* 
biit  this  is  not  neceisary  vhefi  noxious 
animal  is  kept,  ib. 
for  ntuBance  in  obstructing  highway,  314, 
for  running  against  carriage  or  ship,  ib. 

defendant  liable  fi>r  negligencei  not  wilful  mis- 
conduct of  senrant,  315. 
MEW  ASSIGNMENT, 

when  necessary,  and  evidence  upon  it,  3a6» 
NEW  TRIAL, 

when  granted,  3.  i82, 
KIL  DEBET, 

When  pleadable: 

to  action  on  simple  contract,  s88. 
or  where  specialty  only  indaceraent,  ib. 
so  to  debt  for  penalty,  289. 
Evidence  on: 

debt  satisfied,  288. 

not  the  statute  of  limitations  In  action  for  a 

debt,  ib. 
aUUr  m  actions  on  statutes,  990. 
NON  ASSUMPSIT, 
Plea  of  s 

puts  all  the  &ct9  in  issue,  and  ^■mbl4js  the  de* 
fendant  to  prove  payment  or  any  other  feci 
which  shows  that  Uie  plainliff  has  no  cause  of 
action,  063. 
but  tender,  set  qff,  ^c.  which  admit  the 
action,  must  be  pleaded,  970. 
NOW  CEHT, 

what  it  puts  in  issue^  399. 
NON  EST  FACTUM, 
What  is  evidence  on : 

coverture  at  time  of  making  deed,  989« 
defendant  blmd  or  lUiterato,  ib. 

00 


rNt)£x: 

HON  EST  PACTUM— coji^nwil. 

deed  falie^  read,  2811. 
'  '  defendant  lunatic  or  drunk,  ib. 

deed  altered'by  plaintiff 'after  exiecution,  ib. 
or  by  another  person  in  mldterial  part,  ib. 
^  aeal' broken  ofi^  anmo  canceliandi,  before  plea 

pleaded,  ib.*      - 
aliter  if  done  since,  ib. 
Whatnot; 

murioiur  coniideratibn,  ^3i» 
infancy,  ib.- 
duress,  ib. 

the  falsehood  of  any  other  Act  in  the  dedara- 
.  tion,  ib. 
NOK  RESIDENCE, 
action  for,  449. 
Statutes : 

Qi  Hen.  8.^ 
^5  Hen.  8. 
q8  Hen.  8. 
33  Hen.  8.J 
43  Geo.  3.  450. 
57  Geo.  3.  ib. 
Provisions  of  last  statute : 

time  of  absence,  450.  454. 
who  within  it,  451.  <-  / 

place  of  residence,  451,  452. 
keeping'in  t'efMiir,  453. 
lici^tfe  of  abMnee;  ib. 
notioe 'of  action,  454. 
payment  of  money  into  court,  ib* 
ptooi  of  beneficse,  •  ibi. 
of  absence,  455* 
value  of  living,  ib. 
.  of  licence  to  absafit^.ib. 
exception,  456. 
NOTARY  PUBLIC, 
Hiss^,  ' 

evidencetb  prove preseni^Riettt of ^Migii bill,  73, 


I! 


^.449- 


INDEX. 

NOT  GUILTY,  * 

When  pl6adable, 

to  penal  statute^  ^289. 
*        In  case^ 

putiB  the  whole  declaration  m  itsuei  302. 

In  trespass*  '; 

pound-keeper  may  justify  detention  on,  324. 
so  defendant  may  show  Hbertm  tenen^ntum^  ib« 

NOTICE  OF  ACTION, 

when  necessary,  455.  ... 

IIOTICB  TO  PRODUCE  PAPEItS, 
when  necessaiy,  94.  •  103. 
not  necessary  to  pnadoce  a  §oinaer  nottee,  104. 
or  other  papers  whereof  4  duplicate  is  kept,  ib« 
or  document  for  which  tbe  actkm  is  brought,  ib. 
To  whom  it  may  be  giTen  i 

fcQ  t)ie  party  or  his  jutomegr?  103. 
either  in  a  criminal  or  civil  proceeding,  ib* 
and  this  is  sufficient  to  ^able  the  party,  giving 
the  notice,  to  give  evidence  of  a  document 
relating  to  the  estate  fonoerly  in  the  hands  of 
the  person  conveying  tp  the  party  to  whom 
notice  is  given,  103,  104. 
Instruments  produced  u^der  notice : 

if  the  party  producing  is  no  party  to  them,  must 
be  proved  by  tbe  subscribing  witness,  105.  ' 
oKtery  if  he'  is  a  party  or '  claims  under  the 
deed,  106.   . 

NOTICE  TO  QUIT.    See  Landlord  and  Tenant. 

if  signed  in  presence  of  subscribing  witness,  he  must 

becaHed,  95. 
notice  must  be  given  to  produce  it,  if  no  duplicate 

kept,  104,  •  . 

NUISANCE, 

evidence  in  action  for,  315. 
»UL  TIEL  RECORD, 

proof  on  issue  of,.  32.  ' 

00a 


OATH,  ^' 

fonn  of  administering,  139-. 
''■  '  ^ff  wIWbs  6ay8  he  considers  it  blndbg  as  adminiitend, 

not  to '6^  asked  if  he,  considers  any  other  foni 

mite  so,  140. 
opinions  of  the  Judges  in  the  Queen's  case  asio  diSa 

point,  ib. 

OFnCE  COPIES, 
'  when  evidence,  35. 

OFnCfeRS  OF  JUSTICE, 

evidence  in  actions  against,  41I.   SieCoMtabU.  Cms- 
fom  Souse  Officer,    Juiticei 

of  the  notice  required,  43a 
ONUfi  PROBAKDI, 

on  whom  it  lies,  4.  , 
OPINION.    See  HofMf-orM^. 

when  evidence  as  to  matfers  of  science,  101.  195. 

ORIGINAL, 

whal  -ent^  considered  sudi,  io  as  to  make  a  copy 
evidence,  87. 

OUSTEHEl,  ACTUAL, 

fine  of  tenant  in  common  does  not  har  inthoot,  399. 
what  fiusts  anMNint  to  proof  of,  331.  334: 

OUSTER,  JUDGMENT  OF, 

not  conclusive  against   third  person  deri^i^^  title 
under  the  person  ousted,  76. 

<  ,     .         . 

p. 

PARCEL  OR  NO  PARCEL, 

declaration  of  tenant  admitted  to  proye^ .  14, 

PARDON, 

when  it  restores  competency,  131. 
how  proved,  ib. 

.PARENT,  ^  . 

evidence  in  action  lor  seducu^  daughter  or  assaulting 
child,  355.    See  Seduction^     . 
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PARISHIONERS,  C 

When  witnesses: 

. ,  i^  all  case^  relattiig  t4>ofieooe8, commit te^^ga^ 
.       h^wW  oir  turnpike  acts/ i57. 

in  cases  of  penalties  not  exceeding  %oU  ib, 

in  questiops  loelatipg  to  boundary,  ib. 

or  settlement  of  pauper,  ib. 

or  concerning  bastards,  ib. 

in  actions  for  money  spent  by  churchwardens,  ib.' 

PARISH  REGISTERS, 

evidence  of,  and  their  effect,  83. 

not  controlled  by  mmorandiun  of  clei^gym^uii  84. 

PARLIAMENT,  . 

Joumalsof, 

How  proved: 

by  examined  copies,,  &%•     i      / 1 ;  ;    ^  ; 
whidi  require  oo  stilipp^  34«      . 
Effect  of  their  resolutions : 

do  not  prove  the  fiu:t  resolved,  ^^fs,  5^ 
(ud  vide  tit.  Proclamation)^     .    .       ^ 
but  recital  in  aCt  of  parliiuEn^dqeSi  78^    . 

PAI^QL  EyiDENCE, 

when  admitted  to  explam  writUn^  iiii^  >B9t  An^ 

PARSON,  '■-■n 

evidence  in  ejectment  by,  440.  -  •  ^ 

PARTICEP8  CRIMINIS, 

when  a  witness  for  prosecutor  or  plaintiff  136.  143* 
when  for  defendant,  148»    '   ' 


-xi. 


PARTICULARS  OF  DEMAND, 
Order  for: 

its  effect,  3o8* 

the  particulars  must  be  truely  stated,  ib. 
OB  particulars,  merely  stating  pronSssory  ^ble, 
plfuntHF  eannot  go  hito  consideration  if  the 
notefiul,  ib.  ' 
but  may  recover  interest  if  he  prove  the  note,  ib« 

003 


IND£X. 

PARTICULARS  OF  DEtdM^D^-amtmued.  . 

Particular  for  horses  sold  to  the  defendant : 

plaintiff  cannot  prove- money  received  for  horses 
sold  by  defendant  for  plainti^,  fio8. 

but  time  of  work  done  not  material,  if  it  does 

■  .       .J 

not  mislead,  ib. 
if  particular  wrongs  plaintiff  cannot  set  it  right 
by  notice  withbut  judge's  order,  ib. 
PARTNER,    kee  Account  stated: 
admissions  by,  evidence,  54. 
so  is  his  answer,  ib. 
not  a  witness  for  his  partner,  150. 
when  he  may  be  rendered  competent  by  release,  ib. 
Vide  Digest,  166,  pL  4.  167,  pi.  5. 
notice  to  one  is  so  to  the  other,  a^ 
one  may  maintain  an  action  ajgpdast  fhe  other  for  the 
share  of  goMs  brought  into  partnership,  950. 
or  on  acei^Uttt  liquidate^,  353. 
but  not  on  an  open  account,  unlets  on  express 
teoi^emint,  ^^o, 

patent;  letters, 

proved  by  eKeiftij^lification,  33. 
presumed  from  length  of  tim^,  s6. 

payment, 

Ptaumption  of, 

from  payment  of  subsequent  demand,  sS. 
from  workmen  being  periodically  paid,  h^, 
from  length' of  time, '28.  266. 
Rebutted, 
by  piqnan^t  of  interest,  ag* 
but  not  by  defendiemf's  poviirtj,  ib. 
Aetual  proof  of^       •  , 

to  servant,  266. 
to  broker,  ib. 
to  attorney,  36^# 
by  bill  of  exchange,  ib. 

cash  notesi  ib. 

check  on  banker,  268. . 

remittance  by  post,  ^167. 
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PA YMENT— con/wwrd.  •       -       ,  < 

Application  o^ 

.  4he  debtor  inay  ^ired  it,  368. 
but  if  be  does  not  the  creditor  may,  ib, 
unless  wbere  debtor  indebted  iurtnro  charapters, 
the  one  individually,  aj^d^t^e  other  9s  r^pfee. 
senting  a  third  persopi  sGg,       .; 
or  the  debtor  having  ceased  pf^be  a  trfder 
would  ren^aia  subj^t  to  bankfupt  laws  if 
the  first  debt  remained  up^at^fie^,  ib. 
or  tbe  intereststif  thjr^  p^fa99f  <^^^ 
Pleas  of, 

ad  dienif  387. 

payment  of  interest  aftcor  is  sp  ^i^ii^r^  ;i9& 
post  diem,^ '4). 

PAYMENT  OF  MONEY  INTO  COURt, 
•  •  its  effect  as  an  admission,  209. 

is  in  general  an  admission  of  tl^e  cause  of  action 
laid,  ib. 

as  the  making  of  bill  of  exchange  on  which 

action  brought,  21  a 
so  in  action  against  a  carrier  admits  ihe  pror 
mise,  but  not  the  defendant's  liability  beyond 
the  sum  paid  in,  ib. 
(Cases  of  Tate  v.  WiUan)  and  Gray  v.  Mori" 
dbi,  mo,)  .1 

so  in  an  action  on  policy  bnfy  admits  liability 

to  extent  of  money  paid  in,  d  1*1. 
admits  only  a  legal  deihan4»  and  dpe's  not  pre- 
clude defendant  from  showing  tliat  other 
part  of  the  demand  is  illegal,  ib.' 
pro4uction  of  rule  by  defendant  does  not  en- 
title plaintiff  fO  reply,  f^.  ix  t.' 

PEDIGREE, 

may  be  proved  by  reputation,  la. 
but  not  the  place  ^of  l^irth,  jb*    . 

PEER, 

o  o  '4      **       ■ •* 


PERJURY,  "'       ;  /       :  - 

two  witnettee  required  to  prove^'g^  ^^';v-«»  • 
proof  of  defendant's  oith  taJtrnw^^^'^S:  j^  :^ 

PEW,  OC-. ..;•,. 

eTideDCein*4i0&ii  fok  distmbaiice  iivst^, 
PHYSICIAN.    SeeCfayUbvr. 

when  a  witneH,  I7gk 
PLEADIN08> 

in  general,  as  gOfsmiaB'tBie  evideaoe.  See  Variamct. 
PLEA&     See  Qtnerat  Isswe.   NUidiSen  ^ 
PLENE  ADBONIfiTRAVIT:  ^etExtMor  tmd  Ad- 

POLICY.    Seelmwra/iet.         , 
POPE'S  UCENCE, 

evidence  efiniMpaalion,  67*     " 
BULL, 
.    .  loviaenoe  of  lands  belonging  to  mQnastay,88w  445. 
PORTS, 

Surrey  of,  eridence,  83. 
POSSESSION,  V 

when  evidence  of  title  and  e  contra^  ^5.  agi.  3:76. 
See&ifta. 
PQSTEA,.    -  - 

JiojetUBQoaof  flMst  foimd  by  verdict,  ^ 

unless  in  iasue  from  Chancery,  ^« 
sufficient  proof  of  trialto  let  in  evidence  of  witness 
examined^  ib« 
POBT  HORSE  ACT, 

evidence  in  a^on  on,  %s* 
POUND  KEEPER, 

may  justify  detention  on  genjend^issue  in  Ireipassy3a4* 
HldbBTiCE.    See^^f^im.  .     , 

order  of  producing  evidencOi  and  of  counsel^  obser- 
vations theftion,  5*. 
PRESCRIPIION, 
•  y  At :  [gflwri^ .  t7*  995« 

reputation  not  admissible,  17.     ^ 
See  cases  collected.  Appendix,  No.  \l 

jDwnrr:^C ,  whjiilsiM  t  ^aetsi  '^  iftoess  ^vpMiask  of' 
general  liabililgr,  i6o»., 


PRESENTATION  TO  A  LIVING^   <  •;  ':m 

how  proved,  487#      - 
PRESUMPTION*  Seeitovw  . 

Evidence  to  raue,  . '  •. 

iroBt,9cn.flft<|iaR^    fine  ^ciiMtiiaf*  » 

Of  deeds  or  other  instnohmti^ 

Hram  length  of  poHearion^     ~  :    -   *.; 

grant  from  crown  preramedi  s&« 
convon^moe  of  dtlie%  ib* 

nodeof  eojoyiiig  copyluM,  97. 
assignment  of  lease  vrtieiw  only  lease  itsdf 
pradncedi  aS. 
or  vice  veridjib. 
of  payment.    SeePi^MoM. 
Lostdeeds^ 

from  redtals  in  other  daedsi  &c^    See  Dredk. 
from  enrolments,  35.  108. 
Of  execution  of  deeds, 

after  thir^yearsi  106. 
Of  payment, 

from  length  of  time,  sS. 
from  other  snbseqnent  payment,  ib.'     .' 
hpm  Qsori  coarse  ofpayi&g  worikmen,  a66. 
Rebuttedi 
.  By  payment  of  interest/ 
How  this  hct  proved,  / 
by  endorsement  made  hf  pliiAtlff  belbre 
timeofpre8u»ptioB»^9f         '  •• 
^1^  if  afterwaidl^  ib. 
pMsumptuHi  frimttad, 
by  parol  evidence  in  case  of  written  instrmneaCs^ 

presmnplion  infinroorof  neottufhitt^  1x9* 

in  favour  of  conusor  of  fine,  ih.        •     ^ 
of  revocadon  of  wiB  by  stibse^neat  nmstii^ 
laa  40a. 
PRINCIPAL, 

Jndgmcaft  against,  e^denceijgsiBStnccteaiTt  76. 
but  not  condusive,  ib.         w        '     :   - 


PROBATE  OF  yKIUr.  x^^  B^ctHw;    EdcksmttiM' 
Court. 
evidence  in  case  of  pQumill  4^peftjr»  .07. 
'    aliter  in  will  of  Imd,  68.  '  -       ■  ^ 

against  all^Mimiito  fisrxivHiiwn^^ 

aliter  in  criuiina}.|inMeailM0»  96. 
may  be  shown  to  b^xoklLiar.irdot.<of  propexirtAnip,  368. 

or  bonawQtiMliat  .iiK 
PROCLAMATION,  ' 
how  proved,  j;^7« 

evidence  .^.g^erld-fust»^diitnrtMuitealated  in  it,  ib. 
BSOBUCCri^N  OF  SAJiERS, 

when  a  party  obliged  to  psi^tteoipti^pspy  105. 

See  Notice* 

PROFERT, 

when  made,  the  deed  must  be  produced,  dSo.  - 
^xe^tioft  hi  ca^df^deeds  enrolled,  108.  280. 
PROMISSORY  NOtEi    S^Sm^Eg&hdng^. 
PROTEST, 

evidence  to  prove  presentment '.of'fbreign  bill,  71. 

QUAKERJS,  .  ., 

QUANTUM  MERUIT, 
evidence  of,  2j^g^ 
not  the  usual  bv^  ^^%^i^^|e  ^ges  of  a  par- 

When  it  i;oi^  b^^eoy^ed  jq|p : 

not  ^er^  fk  41)^  §g^e^  i^on,  346. 
unless  in  cases  of  frai)^  tb» 
.       a:.     .#^  <»WW^tit»  do  pot^n^^  i^^ 
or  work  badly  performed,  Qu.  26^ 

proof  of  title  by' plaintiff,  437. 

by  defendant,  438.  ^  ,    .,    : 

how  far  the  proof  mu;t  a^rj;;^  T^.J^.PlVt^Si  ^^ 


QUARE  IMPEDIT— c(m«»if^rf. 

evidence   o^  augmentation  under  queen  Anne^s 

bounty,  439. 
proof' 01  dispensatioDy  ib.'.  , 

Ending  of  the  jury,  j^r 
QUARlnEtt  SESSIONS,' Minutes  of.  See  jBooitj!  ' 
QUEEN  ANNE'S  BOUNTY,  .   . 
Augmentation  by, 
how.  proved,  439. 
QUO  WARRANTO, 

Judgment  of  ouster,  ,     .       ,      . 

when  evidence  against  third  pjeriKNis,  76. 
when  corporators  may  l^e  witness^  160. 

RECITAL,  ^ 

when  evidence  of  deed  fi^^ed,  197. 
RECORD, 

How  proved, 

by  exemplification,  33.  34. 
examined  copy,  32,  . 
proof  o^  34»     . 
office  copy,  ib. 
Secondary  eviiJTence  admitted : 

on  proof  of  loss  or  destruction,  33. 
presumed  from  lengtH  of^poraessibn,  ^2. 
The  whole  to  be  copied,  36. 
Exception  to  this  rule : '     . 

matter  of  public  concern  relating  to  diifierent 
subjects,  36, 
When  evidence  received  to  explain : 
to  show  it  improperly  obtained,  31 . 
but  not  to  show  it  erroneous,  ib« 
against  whom  evidence.    $ee  Judgment. 

r;i^covery,  "  ; 

may  be  presumed,  27. 
statute  as  to  proof  of,  ib, 
RECTORY, 
Qrant  of, 

when  pr.e9.umed,  26.1 
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ftEOISTER.    See  Pkef  Boo%'$:  [;  HSoks/-  ;   '   "  ^  '  "  ^  ^' 

of  birthi  miurridf  e/&c,  83.  .^ 

not  conCradicted'by  memordiiduin  of  clercjnuui,  84* 
REGIST^ER  OP  SSI^  •  :        f    ^''  "  ^ 

no  evtddnce^tigidiisC^ivoti  nWnSk&gjS^  78* 

nor  for  person  makmgl^'  ibV  •"**":^^^'^ 

how  fiir  open  to  explanatfoiiy  1  lo^ 

may  be  presumed  after  great  lengtH  of  time,  38. 

'bttt  Dot  in  case  of  ^it  rent,  3r.* 
RELIGION.    See»^^w. 
REMAINDERMAN, 

may  aTaflliimsel^  of  Verdict  found  for  tenant  for  life, 

or  of  an  actual  entry  knade  by  hiisii  328.  "^    ' 
or  may  enter  fdr  h!m»' A).      '  ^  '    "  '" 

dumoi  avoid  a  fine  by  efiectmetit,  but  most  brii^ 
farffi^donf  ib, 
RENEWAL, 

CoTehant  ibr,  in  lease» 

not  to  be  explained  by  j[>JEbrtie8  dcts  iinder  simi- 
lar covenants  in  other  teta&f "  1  sjj^ 
RENT'    See  Use  and  Occupation. 

acUon  for.dc^uble:  Se^  Landlord  and  Tetiaht. 
REPLtetiN; 

evidence  in  action  of,  332. 

in  action  for  not  takibg.  sufficient  sureties 

»n,  434- 
who  liable,  425. 
plaintiff  *s  evidence,  ib. 
extent  of  defendant's  liability,  Hf.  -        . 
REPLY,  GENERAL,  ^  ; 

party  maldng  a^rmative  entitled  to,  $. " . 
rule  to  pay  money  into  court  docs  not  efi'title  plainttf 
to  it,  ib.  ' 

REPUTATION.    8ee  Hearsmf. 

dlsdnction  betvreen  reputation  and  hearsay^  ^i  p. 
'    mietehesrsayt  jN»^  Utentmotam,  not  admitted, 'i4. 
hearsay  of  a  particuiidr  Act  rejected  't6« 
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|lEPUTATION-,co^«i.<ft^,u  ,,-  .,?,    ,,■•:,-) ..•;r. 
admitted  b  cMesof  p(?dic«e,  -,iqk, ., ,;  ji,.  ^  .^ 

ofi:u8tom>,i5;     . .    ,.  ,,    , 
but  not  of  private  pre8cripti<Hi  ov  i:i|(h^  17^  c  - 
\  jBc^  CiMeacallected|»  Appeadiy^  No^  i. , 
Exception  to,  Aib  mie,    /     „  .  « . 
when  teroral  penO|^  iatawMtpdrjt*^*  '  ' 
RES  INTER  AI4OS  ACTA.I     1  ."  - 1  -  .    : 
When endeoce*  ■       ....,'  ..,^.,,  .,^, 

See   Annoer.  ■■.  C^hUkr^  ,  f^^-  'r^^^^iP"^* 

RETURN  OF  WRITS, 

.  .ii^en^^videiMsean^toirJui^extftnty  so^ 

of  rescue  not  traversable  between  parties,,,  ib. 
or  that  sheriff  b^d  notsQ)4»l^'Teyiest  of  pb^ntiff,  51. 
but  does  not  prove  more  ^han  directlLj  Jitated^  ib. 
aa  that  plaintiff  had  received  the  isafj^flGwi  on 
jf.  yi.  ib. 
REWARDS, 

On  conviction  of  oflfenders, ,  ,  ^  [[\   ^,i.^ 

does  not  disqualify  witnesses^ .  i4jSf     / 
RIOT  ACT, .  S^  Hi^drtd.^    .;      : 

RIVER*  t  ^T  . .  A 

'■<■'.      -'."^       ■     ■  *  z 

the  general  right  of  filing  in,.bne|{art  iq^  jbe  evi- 
dence of  uie  right  of  fishing  in  another,  004*  , 
Right  of  fishing : 

navigable,  is  f  i^'«9^y&:»e.opeq  to  ti^e  public,  319. 

not  navigable,  in  the  owners, of  latids  on  eadi 

side,  ib; 

'     ■? 

but  both  these  preaunqptions  may  be  rebutted  by 
usage^  ib. . 
ROLLS  OF  COURT  BARON,  .  ' 

how  proved,  and  when  evidence,  85.  '/ 

8^  Ccpj/hM.    Cusiam. 
RULE  OF  COURT, 

proved  by  the  production,  j|^,'        ^  . .    r  .    ^  -i  w.- 
to  bring  bacl^  v^ue,  effect  of,  ^07,    jSee  j^^wwifP.  " 
^p  pky  money,  }nto  courts  e£fept  of,  ^ckl  ^  Sf^I^  Pay* 
mentofMoMV  mto  Court, 


INDEX. 

RULE  OF  COVUT ^continued, 

production  of,  by  defendant,  does  ndi  entitle  ptaintUf 

to  reply,  5. 

•  • 

SCIENTER, 

When  ne^cinry  to  be  profod, 

in  action  of  deceit  in  ^ving'  cluura^^,  3!  1 . 

aUter  in  action  on  express  wamuMy,  aoi. 

inactiooB  for  negligently,  kaepbg  domestic  ani- 
mals, 313.    .  ' 

aUter  in  action  for  keeping  wild  beMts,  ib. 

80  for  seducmg  or  harbouring 'apprentice  or  ser- 
i«nt,  355,  :/ 

a£/€r  in  action  for  attatAting  senraibt  or  debauch* 
ing  daughter,  ib. 

of  superior  courts  prove  themselves,  39.  34. 
so  of  foreign  states,  71. 
notsoof  inferior  or  foreign  courts,  ib* 
SEDUCTION, 

Of  daughter  or  servant, 
Action  for, 

by  parent  or  mi»ter,  354!. 
evidenciB  of  seiviee,  355. 
age  of  servant  immaterial,  ib. 
to  what  extent  the  daughter  a  intness,  ib^ 
Evidence  for  delebdant, 

loose  conduct  of  girl,  or  improper  con- 
duct of  pbifitiff,  355- 
Of  hired  servant  or  apprentice, 

^  evidence  in  action 'fer,  ib. 

SEISIN,  -       . 

possession  or  receipt  otreinifnimilfatii'einAkDce  of, 

'  377-  \  ^     '  ■  '  •  • 

but  not  when  there  is  a  subsequent  lon^*  p(Mefnion 

contrary  to  thfe  coul'se  of  descent  j  ibl 

aB'NTEkrCE  OF  FORiSIGN  COURTiS. 
when  evidence.    See  •  foreign  Court, 


SERVANTS.    See  Admissions. 

when   witnesses   for' Uieii*    iftai^;  '  Sdd  I>^t  of 
Cases,  1 60. 

wh^n  it  charges  iftie  nAli^^t^,  345. 
iHjAryby, 

master  not  liable  mdessften^iit  abdut  fnj 'busi- 
ness, 3x5. 
drfor'ivilfblaet'ofservtat^  ibl    - 
wiiness  against  master  to  pi*o>^e  Mm  liable' for  goods 
ordered  b  J  himselfi  161. 

but  not  to  dispute  negligence  hnputi^  to  himself 
till  released,  'ifo. ' 
witness  in  action  by  master  for  ill  usage'  of  himself,  l^. 
so  it  seems  on  information  for  servant^s  misconduct, 
ib.    See  Digest  of  Cases,  ut  supra. 

SET  OFF, 
Plea  of, 

nifhen  necessary,  271. 
what  demand  may  be,  ib. 

SHERIFF.    SeeBot^.    Escape.    Ettortidk:    False  Re- 
turn.   Repletin. ' 
Plaintiff's  evidence  in  action  against, 
for  seizingf  wrobg  person's  goods;  413^ ' 
w^Mtot  to  bailiff,  lb. 
in  what  cases  proved  without  prodtrcfion,  ib. 
how  far  liiM^  for'the  adtff  of  hiA'bailtff,"  ib. 
Defendant's  evidence : 
fraddulent  assighmtot  by  tAlrd  pei^n' '  See  Frau" 
'  dulent  Assigmnent. 
action  against,  for  selling  without  payiiig  landlord'# 

renl;  4^5. 
FitiMff's  etidettce : 
detefiscf;  4^/ 

levy  by  sheriff,  ib«       -  \ 

Aolioeio  him^  ib.  - 
to  what  rent  entitled,  ib. 
what  exeeutl^  within  the  statiitb,  ib. 
overhauled  by  commission  of  bahkf6pt;'  ib. 


INDEX. 
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SHIP, 

when  regisCer  is  ao,  ib« 
enttief  ef  tnuMfer  al  the  Custoai4Ki(^iie»  no  tfUmicm 

•gaioft  a  penon  not  hifliMif  Baking  H,  ik. 
ttar  fiir  pecson  making  it  without  powewion,  tt>. 
faiaiddow  fiir  ruAnibg  do!#]i»  3t5, 
Who  witnaMef : 

matter  to  prove  Uabaity  of  ownar^  161  • 
bilt  not  10  prove  n^ligSAoe  imputed  tohim'^ 
ael^ib. 
8LAMDBB, 

evidence  b  action  for,  300. 
The  pbuntiffmuft  provOi 
his  profi^on  as  averred,  303. 
unless  clearly  implied  by  the  slander  itself,  ib. 
words  as  laid  in  Uie  declaration,  ib. 
other  words  may  be  proved  to  show  the  malice,  304. 
special  damage  if  the  gist  of  action,  ib. 
and  that  such  special  damage  was  the  natural  and 
legal  consequence  of  the  slander,  ib. 
special  damage  laid  as  Mgravation,  need  not  be 
proved  if  words  themselves  actionable,  304. 
Publication  of  libel, 
by  sale  in  defendant's  shop,  304. 
or  by  proprietors  of  newspapeia,  as  provided  by 
etat.  38  Geo.  3,  ib. 
the  several  clauses  stated,  ib. 
construction  thereof,  306. 
libel  in  foreign  language  by  translation,  367. 
Defendant  on  general  issue  may  read  the  whole 
^         libel,  ib. 

or  prove  ignorance  of  contents  of  papoTi  ib. 
thatk  is  a  true  report  of  a  legal  proceedo^,  ib. 
or  copy  of  report  of  a  committee  of  the  House 

of  Commons,  ib. 
or  notification  of  court  martial  or  military  court 

of  mquiry,  ib. 
that  words  were  qpoken  by  defendant  in  parlift^ 
ment,  308. 


IXDEX. 

but  this  no  defence  to  thejpoblleation  crouch 

words,  308, 
bmdfiie  character  giten  to  a  sisrvasi,  307. 
w  opinion  of  a  tradesman's  ctrcufiDStancei,  ib. 
or  confidential  eommtmicatbn  «<)  person  jointly 

interested  with  himself,  ib.  "'', 

but  this  must  be  a  fair  and  not  ^  malidoiis  i^re- 

sentation.  ib. 
*       "  ■'■        -  " 

circumstances  x>f  suspicion  of  plajntiff*s  general 

character  in  mitigation,  308. 

or  that  he  libelled  the  defendant,  ib. '  '  •     ' 

On  a  plea  of  justification :  .  *;  • 

the  truth  of  the  words  or  libel,  lb. 

SOLICITOR,    SeeMtortK^: 

SOLVIT  AD  DIEM, 

evidence  on  plea  of,  288. 

STAMP  DUTIES.     See  Lease,  (Agreement  for). 
on  agreements,  314. 

for  what  purpose  an  agreement  mjoty  faie  read  with- 
out ataimp,  315., 

no  parol  evidence  of  unstamped  agreement  though 
destroyed,  94.  .      . 

but  party  ordered  to  produce  it  at  the  stamp 

office,  ib. 

- . .  . ' 

Exceptions  thereto :  .  . 

1.  agreement  for  lease  under  5/,  aij. 
3.  for  hire  of  labourers,  ib. 

3.  for  sale  of  goods,  ib. 

extends  to  all  contracu  relating  to,  thougfi  by 

third  persons,  ^ij, 
bat  not  to  things  to  be  n^e,  318. 
or  growing  on  land,  ib. 

4.  for  matter  not  exceeding  30 1. 

several  loU  at  an  auction  amountmg  together 
to  above  no/,  but  individually  to  ieas,  with- 
in the  exception,  2 18. 
^  letters  passing  by  post,  216. 
what  considered  as  such,  218. 

T   P 


INDEX. 

STAMP  DUTIES— c(m/ww(/.' 

6.  qgreement  for  insuitiDce  by  certain  companies, 

ai6. 

7.  between  master  and  nuurinersof coasting  vessel,  ib. 

What  is  an  agreement  within  the  acts  of  parliament : 

paper  signed  by  several^  each  agreeing  forliimself 

^       with  a  third  person,  19  several  agreements,  2^8. 

and  requires  several    stamps   to   bin4  several 

parties,  ib* 
but  one  stamp  sufficient  for  one,  ib. 
so  paper  signed  by  one  person  containing  several 

contracts,  ib. 
but  paper  signed  by  several  for  one  purpose,  is 

but  one  agreement,  ib. 
certificate  signed  by  auctioneer  of  party  having 
purchased,  is  an  agreement  by  his  employer,  2  20. 
but  such  certificate  not  signed  is  not  an  agree- 
ment, ib. 
how  far  one  stamp  will  do  for  another  of  equal 

value,  ib. 
on  what  terms  stamp  of  another  denomination 
may  be  exchanged  for  the  right  one*,  921 . 
What  alteration  makes  a  new  stamp  necesnry : 
not  where  it  is  merely  to '  express  the  original  in- 
tention of  the  parties,  219. 

aliter  when  a  new  term  added,  ib.  • 
pr  an  instrument  is  altered  after  being  in 
complete  operation,  lb. 
On  promissory  notes  and  bills  of  exchange : 

when  and  on  what  terms  a  proper  stamp  may  be 
i^apressed  in  lieu  of  another  t3}^ 
a  bill  or  note  madi»  aioce  8tati47  Geo-  3,  on 
a  stamp  of  greater  value  though  of  dif- 
ferent denomination  from  that  required, 
is  good,  ib. 
On  probate  and  letters  of  administration : 

cannot  be  questioned  on  general  issue  to  action 
by  executor,  367. 

aliter  where  by  form  of  pleading  plaintiff 
must  produce  them,  368. 


INDEX. 

9T4MP  DUTIES— coji^tmierf. 
On  awards : 

not  required  to  the  a{>pointmefit  of  an  um- 
pire,  71: 

STATUTES, 

dbtwctlon  between  public  and  private,  30. 
how  proved,  ib. 
Ac^onaon, 
a,  penal,  089. 

Haintirg  evidence : 

plaintiff  must  prove  the  act  constituting  the 

ofiimce,  389. 
Biust  sbpw  writ  sued  out  in  time,  991 . 
but  coamicMi  writ  sufficient,  3>. 
When  declaration  not  filed  within  a  year : 
writ  must  be  returned^  ib. 
so  if  alias  served,  ib, 
De&ndant's  evidence: 

that  he  la  wil^  esoeption  or  qualification, 

289. 
reasonable  colour  of  rig^,  891. 
but  not  merelj  pretended,  ib, 
quah'fication  hj,  ^atate^  ib* 
former  coliHctiot^^  ogat 
3.  remedial,  ib. 

far  dJDHibl(»  rant  anA  yearly  vahae.    See  Lmd- 

lord  ati4  TVfMfl^. 
i^;ain8t  the  huadiiad^  on  statute  hue  and  ory,^ 
riot,  &C.  See  HutukaL 

STATUTE  MERCHANT, 

evidence  in  ejectment  on,  348. 

STOCK, 

evidence  in  action  on  sale  of.  See  Vendor  and  Sendee. 
Evidence  in  action  on  l/gaa  of, 

plaintiff's  possession  of  stock,  244. 

sale  at  request  of  defendant,  ib. 

loss  hj  omission  to  jreplaoe,  ib, 

how  estimated^  245. 

p  p-  2 
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SUBPOENA  DUCES  TECUM.    See  Deed  and  S'aiie 

to  prodvce. 
SUBSCRIBING  WITNESS, 

when  hU  attendance  dispened  widi,  95,  96.  See  Deed. 
not  necessary  to  validity  of  deed,  96. 
evidence  when  he  denies  hb  hand-writipg»  ib. 
in  general  must  be  called,  95. 
if  dead,  absent  in  foreign  country  or  inB^9»  hid  hand- 
writing must  be  proved,  97. 
so  if  become  incompetent  by  reason  of  crime  or 

interest,  98. 
if  a  fictitious  name  put  as  a  subscribing  witness,  or  he, 
on  being  called,  deny  having  seen  the  deed  signed, 
the  hand-writing  of  the  party  may  be  proved  by 
another  person,  96. 
so  if  witness  was  interested  at  the  time  of  attestation, 
ib. 
if  more  witnesses  than  one,  death  or  absence,  &c. 
of  all  should  be  proved  before  the  secondary 
evidence  is  admitted,  99. 
SUGGESTION  OF  BREACHES.  ^  See  Damages. 
SURETY.    See  Guarantee. 
Evidence  in  action  by, 

for  indemAiCy  against  his  principal,  851. 
for  contribution  from  co-surety,  ib. 
.when  several  sureties  may  join,  and  when  they 
must  sue  separately,  053. 
Evidence  in  action  against, 

see  G0S8  V.  WatUngUm^  Addenda. 
SURRENDER  OF  TERM, 

when  presumed,  337. 
SURVEY,  Public.     See  Doomday.    Inquisitum.    Ports. 
Terrier, 
evidence  to  prove  private  rights,  82. 
though  commission  lost,  83. 

T. 

TENANT.    See  Landlord  and  Tenant. 

cannot  be  a  witness  to  support  his  landlord'^  title,  15^. 


INDEX. 

TENANT  IN  COMMON, 

evidence  in  action  bj,  for  double  rent,  agd. 

of  trover,  321. 
of  ejectment,  334. 
fine  levied  by,  before  ouster,  no  bar,  329. 
what  18  evidence  of  ouster,  331.  334. 

TENDER, 
Plea  of, 

is  an  admission  of  the  plaintiff's  right  of  action, 
and  prevents  the  necessity  of  proof,  211.  275. 
not  pleadable  after  day  of  payment  of  bill  of  ex- 
change, 276. 
Evidence  on  plea  of, 

what  offer  of  money  amounts  to,  275. 

to  plaintiff's  attorney  or  his  agent^  ib. 
of  bank-notes,  276. 
country  ditto,  ib. 
Special  replication  : 
Subsequent  demand, 
by  attorney's  derk  not  sufficient,  277. 
writ  sued  out  before  bill  filed,  ib.   . 

TERM.     See  Surrender. 

TERRIER, 

when  evidence,  86. 
to  be  kept  in  the  bishop's  register,  ib. 
e/r  churdi  chest,  ib.  - 

coming  firom   other  custody   not  evidence  against 
parson,  ib. 

aiiVer  against  public  body  who  had  possession  of 
it,  87. 
should  be  signed  by  churchwardens,  ib. 
Chief  Baron  Richarda's   observations  on  its  effisct, 
,444. 
TITHES.    See  Endowment.    ImpropruUton.    Modus. 
evidence  in  action  on  composition  for,  440* 

for  not  setting  out,  441. 
what  notice  necessary  to  discharge  composidenr,  442. 
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TITHES— coji/tmKrf. 
Proof  of  plaintiff's  tjUe^ 

whea  posaessioQ  ot  rectory,  or  receipt  of  titbea^ 

suScieat,  441. 
when  proof  required  of  title,  jih 
in  the  c^se  of  lay  impropriatOTi  443* 
when  grant  or  conveyance  pregunled,  a6.  443. 
Evidence  of  discharge  from, 
by  modus.     See  Modm. 
the  pope's  bull,  88.  445. 
prescription,  445. 
real  composition,  ib. 
order,  446, 
unity  of  possession,  ib. 
barrenness  of  the  land,  447. 
in  what  cases  the  custom  of  tithing  in  A.  will  be  evi-' 
dence  of  like  custom  in  B.  204. 

TITLE, 

Admission  of, 

what  amounts  to,  05. 
in  what  cases  ibhner  vendor  a  Witness  to  prove, 
166. 

TREASON, 

two  witnesses  required  in  cases  of  high  treas^n^  lo. 

so  of  petty  treason,  ib« 

but  in  cases  respecting !  the  coin,  pna    witness  is 

sufficient,  11. 
so  in  cases  of  direct  attempt  against  the  knag's  person 

or  life,  ib4  , 

TRESPASS.    SeeNotGtdby. 
Proof  of  tifespiss, 

meddling  by  defendant,  393. 

or  abetting  others  though  he  does  not  personally 

assists  ibi 
dayi\otniaieriil»  ik.  / 
but  plaintiff  in  seaie  paaes  confined  to  6ne,  ib. 

what  facts  evidence  under  it,  323. 
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TROVER, 

Evidence  in  actibd  df : 
PJetidsiff  inittl.prev?) 
1.  Property:  :,    , 

either  special,  CQfipled,  with  actual  poMession, 

3ao- 
or  geneni^mii  right  to  imnodiale  possession,  ib. 
cannot  maintain  action  i(  b^  ba9  bailed  to  ano- 
ther who  has  an  tatereet,  ib. 
aUter  if  fiuoh  person  has  IM^  permanent  in- 
terest, ib. 
as  in  case  of  letting  to  married  woman, 
ib. 
mere  possession  suffici^Dt  title  against  a  stranger, 

321. 
s»  Conveniea: 

actual,  whatii^  aai. 

implied  after  refusal  by  defendant,  when,  ib, 

not  oh  reftiBal  of  mere  servant,  ib. 

or  if  defendant,  has  a  lien,  ib. 

but  lien  cannot  be  set  up  by  person  who  has 
claimed  as  his  own,  ib. 

not  if  lost  by  carrier,  328. 

3.  Against  whom  it  lies ; . 

not  by  one  tenant  in  cMnmon  against  another,  ib. 
unless  he  actually  destroyed  the  goods,'  fl>. 

4.  By  whom : 

on  general  issue,  one  tenant  in  common  may 
recover  a  moiety  of  value  againfit  third  per- 
son, ib. 

V. 
VARIANCE, 

1.  In  circumstances,  200. 

affects  the  action  unless  the  avermen    wholly  im- 
pertinent, ib. 
of  which  nature  is  the  statement  of  a  scienter 
in  an  action  on  an  express  warranty,  201. 
p  p  4 
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but  if  merely  imowftrriaiy  it  is  iatal,  too. 
as  the  misHitating  the  days  of  pajing  lent  in  aa 
octioa  against  the  sheriff  ibr^amoviDg  good» 
without  paj^iDg  the  landlotdy  vo^ 
reoonis  most  ia  geaeril  be  omfy  stated^  ib. 

but  the  substance  is  siiff  denty  ib. 
coBtraets  ipust  be  truly  staled,  063, 
so  must  customs  or  preaeriptions,  204. 
therefore  the  cuilom  of  tithtog  in  one  parish  is 
no  evidence  on  plea  of  custom  in  diat  ad* 
joinings  ib. 

aliter  if  it  were  pleaded  as  the  custom  of  a 
district  including  both  parities,  ib. 
so  the  custom  of  one  manor  in  general  no  evi- 
dence of  the  custom  of  that  adfuiningy  ib. 
aiiUr  in  the  case  of  a  generic  usage  govern- 
ing all  manors  widiin  a  cnrtam  district^  ib. 
so  the  general  mode  of  fishing  on  a  particular 
river  is  proof  of  the  right  in  a  particular 
part,  ib. 
so  the  exercise  of  right  on  distant  parts  of  one 

large  waste,  ib. 
or  cutting  down  timber  on  different  parts  of  one 

large  plantation,  ib. 
or  the  conduct  of  several  persons,  assembled 
on  one  common  purpose,  on  a  justification  for 
arresting  plaintiff,  ib.  ^ 

when  a  videlicet  will  prevent  the  necessity  of  a 
strict  statement,  S03. 
4.  Variance  in  place : 

distinction  between  local  and  transitory  actions, . 
805. 
county  immaterial  in  the  latter,  ib. 
place  within  it  immaterial  in  both,  unh 

necessary  part  of  description,  ib. 
instances,  205,  206.    See  Venue, 


VENDOR  OF  LANDS, 

Evidence  in  action  by. 
Plaintiff's  evidence : 

cootract  must  be  in  wndiig»  231 ;  and  see  Fraudsp 
(Statute  of,) 

proof  .of  it  by  eiibecrJbingwitiiess  or  other- 
wiK.    SeeDect/. 
Other  evidence ; 

abstract  of  title,  937. 
tender  of  conveyance,  ib« 
general  observations  as  to,  what  act  each  party 

must  do,  940.     '  ^ 

production  of  title  deeds,  337.. 
proof  of  title,  938. 
Defeodant's  evidence: 

defect  of  tide,  fl37>  338. 
-  of  one  of  two  lots,  sold  at  same  time,  ib. 
equitable  objection,  238^ 
fraud  of  plaintiff, 

employment  of  puflers,  238. 

VENDOR  OF  GOODS, 

evidence  in  action  by.     See  the  above,  and  titb 
Frauds^  (Statute  of). 

delivery  or  tender  of  goods,  237. 

readiness  of  plaintiff  to  deliver  them  when 

defendant  was  to  fetch  them,  ib. 
Mi  in  the  value  of  goods,  339. 

VENDEE  OF  LANDS  OR  GOODS, 

evidence  in  action  by.     See  th^  above. 

readiness  to  accept  and  pay  pujcchase-money, 

339. 
necessity  of  readiness  not  waved  by  delivery  of 

part  without  payment,  341* 
Tender  of  conveyance : 
not  necessaiy  if  seller  refuses  to  deliver  ab« 
stract,  or  delivers  one  showing  no  title,.339. 
rise  in  value  of  goods,  ib. 


IND£X. 

VENDEE  OF  LANDS  OR  GOODS -conimuai. 
When  he  may  rescmd  contract : 

not  when  he  has  taken  possession,  or  made  al- 
terations, 939. 

VENDOR  OF  STOCK> 
EyideBee  in  action  by, 

plaintiflr*s  possession  of  ttock,  243* 
attendance  to  transfer,  244. 
subsequent  sale,  ib. 
difference  of  price,  ib. 

VENDEE  OF  STOCK, 
Evidence  in  action  by, 

defendant's  possession,  2144. 
plaintiff's  offer  to  receive,  ib. 
subsequent  purchase,  ib. 
diffierence  of  price,  ib, 

VENtJE, 

place  laid  merely  as  such  not  material,  fio6. 
Undertaking  to  give  material  evidence ;    » 
what  a  compliance  with,  ao6. 
any  one  material  piece  of  evidence,  ib. 
deed  enrolled  in  Middlesex,  307« 
commission  of  bankruptcy  tested  there,  ib. 
rule  for  paying  money  into  court,  ib. 
or  that  cause  of  action  arose  abroad,  or  in 
two  different  counties,  std  qware^  ib. 
but  not  a  demand  subaequent  to  a  plea 
of  tender,  ib. 
or  that  the  witnesses  reside  in  the  county, 
S08. 

VEBDICT.    ^et  Judgment.    Pottea. 

ia  general  not  evidence  till  judgment  entered,  49- 
Exceptions  to  this  rule : 

issue  from  Chancery,  50. 
to  show  the  fact  of  trial,  ib. 

VOIE  DIRE, 

examination  of  witness  on,  i8a. 
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UNDER-SHERIFF, 

His  admissions  evidence  against  his  principal  only 

when  part  of  the  res  gesta,  22. 
When  personally  liable : 

for  extortion^  If  actually  taken  by  himself,  41 8, 
for  not  taking  sufficient  sureties  in  replevin, 
435- 

USE  AND  OCCUPAtlON, 

evidence  in  action  for,  254. 
defendant's  occupation,  255. 

under  plaintiff's.permission,  ib. .    . 

proved  by  payment  of  rent,  ib« . 

though  under  distress,  ib. 

value  of  premises,  259. 

or  an  agreement  for  lease,  254. 

a  stranger  cannot  maintain  it,  255.  . 
but  grantee  of  reversion  may,  9^6* 

if  agreement  in  writing,  it  must  be  produced, 

seller  who  cannot  make  a  good  title  cannot 
maintain  it  against  purchaser  who  has  not  a 
beneficial  occupation,  2^6. 

occupation  by  under-tenant  is  an  occupation  bj 
lessee,  255.    .  ,   ' 

assignee  not  liable  for  antecedent  pofloodiion  «f 
lessee,  ib. 

when  bankrupt  continues  liable,  iin 

tenant  cannot  dispute  his  landlord's  oiiigkal  title, 
35-  ^$9- 

or  defeat  his  action  by  showing  that  bo  had  de- 
mised to  another,  ib. 

but  may  show  title  expired,  ib. 

or  subsequent  mortgage,  ib. 

or  delivery  up  of  possession,  ib. 
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w. 

WARRANT,  (Sheriff's.) 
proof  of,  413. 

in  what  cases  secondary  eridence  admitted,  ib« 

WARRANTY, 

ETidence  in  action  on : 

representation  at  the  time  of  thing  sold,  341 . 
icienter  not  necessaiy  when  positive  assurance^ 
nor  need  be  proved  though  stated,  242. 
aliter  where  thing  necessarily  out  of  know- 
ledge of  party,  ib. 

as  the  age  of  a  horse  sold  by  pedigree,  ib. 

or  the  genuineness  of  very  ancient  {hc* 

ture,  ib. 

in  what  cases  a  fraudulent  concealment,  without 

positive  promise,  will  give  cause  of  action,  ib. 

notice  of  unsoundness  only  necessary  to  recover 

subsequent  expences,  ib. 
ofibr  of  purchaser  to  sell  to  another  person  no 

bar  to  action,  ib. 
when  contract  maybe  rescinded,  and  money  had 
and  received  maintained,  243. 

if  the  buyer  had  liberty  to  return  the 
article  in  case  he  disliked,  ib. . 
but  not  if  contract  still  condnuea 
open,  ib* 
in  what  cases  a  former  vendor  is  a  witness  to 
prove  soundness,  166. 
WASTE, 

evidence  of  property  in,  15.    See  Uberum  Tenemcm^ 
tvm.    Variance. 

WATERCOURSE.    See  [Fay. 

evidence  in  action  for  diverting,  316. 
what  use  of  water  gives  the  right,  ib. 

WAY, 

Public : 

right  of,  proved  by  reputation,  14. 
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WAT — continued, 

verdict  betireen  other  pitrties,  4i. 
usage,  315. 
Private : 

evidence  in  action  for  dlstmliance  ef,  315. 
twenty  years  oajoyment  evidence  of  right,  ib. 
must  not  be  daimed  to  greater  exteot  than 

proved,  318. 
obstructton  or  leawe  aiked,  erideaoe  to  rebut, 
ib.  . 

WIFE.    See  Husband  and  fVife. 

her  Habili^.     Sec  Coparture, 
Admissions  or  representations  ^r,  when  evidence 
against  her  husband, 

only  receivable  as  part  of.  rr«gef^a,  92. 
What  considered  such : 

repfesentationB  at  time  of  elopeinent,  s  1  • 
stale  of  her  heahh,  #3. 
'  What  not: 

by^gonetransaeliony  ai. . . 

acknowledgment  of  recdpt  of  money  earned 

by  her,  ib. 
orduetoherasexeputrix,  ib. 
*  Contract by^:  -      > 

in  general  binding  on  husbmd  if  living  with  him, 

948.    . 
not  so  if  he  has  giiven  her  money  to  pay,  ib. 
if  parted  from  him,  not  binding  anless  for  neces- 
saries, 349. 
not  then  if  she  haa- committed  adultery,  ib. 
Promise  by: 

does  not  revive  debt  due;  dtan  sob,  12 1  •  - 
To  what  fact  a  witness : 

cannot  prove  non-access  of  husband,  178. 
but  may  that  another  was  connected  with  her, 
.   ib. 
Action  for  harbouring : 
when  it  lies,  354. 

wife's  representations,  when  evidence,  ib. 
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WILL, 

Of  parsonaltyi  b««r  proved : 

by  production  of  probate>  67 
probate  condusive,  68. 

vnlen  tihere  hat  been  6pfia  miMiia,  ib. 
competence  of  teirtatorf  393.    SeeJajomYy. 
Ofbttd: 
provision  of  statute  of  ftaudS)  383. 
doeanot  extend  to  copyhoUb»  38).  457. 
nor  mere  chattel  interest,  ib.    . 
evidence  of  will,  ib. 
1.  signing  by  testator,  383. 
9«  publication,  384. 

3.  attestation  by  witOMses,  ib. 

ne^  iiot  be  at  tbe  same  time,  or  in  the 

presence  of  eaob  other,  li. 
but  must  be  in  preunce  of  testator,  ib. 
what  is  considered  to  be,  390. 
must  all  attest  the  same  instfumenC,  386. 
codicil  not  otmMmcd  as  part  ef  will  for  this 
purpose,  3^* 
but  several  writings  made  on  same  paper 
snay,  38a 
die  whole  will  mustbepressnt,  389. 

4.  witnesses  crediUe: 

who  considered  so,  391. 

casssend  statule  on  that  sumect»  153.  155. 
What  pMof  required : 
sufficient  to  call  one  witness,  391. 
if  he  denies  cxecuyon,  aH  should  be  called  and 

then  contradicted,  393. 
heir  may  psdre  ti»sir  dying  declarations  as  to 

forgery,  130. 

when  eseotttian  presmned,  398. 
Revneation  of: 

Provisions  of  the  statute  of  frauds : 
1.  by  making  a  new  will,  399; 
d.  by  writing,  not  itself  a  will,  ib« 
3.  by  oancdfing  or  obliteratfag,  400. 
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WILL^caHiinued.   . 

4«  by  marriage  and  birth  of  a  child,  40a, 
gtUBrCf  whedier  porod  eridence 
to  rebut  intention^  126.  ^0%.  ,, 
5*  by  taking  a  new  estate,  403.. 
Bepoblication  of: 

when  it  passes  newly  acquired  property,  403. 
or  restores  an  old  will,  405. 
Will  of  copyholds : 

not  within  statute  of  frauds,  38a.  457..     . 
what  a  sufficient  will,  457. 

WITNESS, 
(A.)  Who  may  be  (in  general), 

children  who  have  sense  pf  religion,  1 27. 
lunatic  during  lucid  inteihnd^  ib.  . 
deaf  and  dumb  persons,  if  otherwise  of  fense  and 
understanding,  ia8. 
.  persons  conyioted  of  offisnces  not  randering  them 
infamous,.,  isg.  !.. 

persons  convicted  of  infiunoug  ofimces  bar  after- 
wards pardoned,  131. 
what  offences  are   considered  as  rendering 

tbeQi  ia&mquB,  130* 
what  evidence  lequirad  of  paiden,  131 . 
of  actual,  ib. 
bumuig  in  hand,  13a. 
whipping,  fine  <Mr  teansporMiott,  ib. 
not  necessary  in  case  lof    clergymen  or 
peers,  131* 

iM>r  iqU  transporintian  rtetoie  after  sen-* 
tenoeofdealh,  134. 
excommunicated  persons,  137« 
infidels,  who  are  ao(  atheiatf^  136. 
Quakers  in  civil  cases,  140. 
bqt  not  in  criminal,  ib. 
what  considered  as  a  criminal  prosecution,  ib. 
apcompliq^  or  j^nnt  tn^Kfmmn  not  joined,  136. 
142. 
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WITNESS  -eontimied. 

dfifeadant  agalnit  wham  no  chridence  given,  or  who 

kas  suiEered  judgment  by  definilt,  148. 
penon  trtio  has  swoni  otberwise  on  former   oc- 

ctflion,  ij)6. 
penon  who  has  been  in  fact  married  to  prove  hie 
marriage  Toidy  177. 
^B.)  Who  may  not  be(in£ei«Bral}» 
atheists,  139. 
idiots  end  lunatics,  137. 
children  without  sense  of  rdigion,  ib. 
persons  convicted  of  infamous  offences,  129. 
what  offences  deemed  infamous,  130. 
how  conviction  to  be  proved,  139.    Fide  ante^ 
(A.) 
XC.)  When  husband  and  wife  may  or  may  not  be  witnesses : 
,  in  gmeral  not  witnesses  for  or  against  each  other, 

169. 
'  norwq^Mn  ^o  has  passed  as  wife  witness  for 

husband,  vide  Cam^^eU  v.  I\a)emhwt  Addenda. 
'    Aotagfa  after  divorce,  171. 
or  for  third  persons  jointly  indicted,  ib. 
nor  to  give  evideyioe  tendmg  to  cdminate,  ib. 
but  wife  may  incidentally  show  that  her  hudwnd 
fs  liable  for  the  debt  in  action  against  third 
pers<m,  ib. 
Exceptien  to  the  rule : 
iihere  one  has  oftred  personal  violence  to  the 

other,  170. 
or  where  marriage  not  binding,  as  m  the  case  of 

second  wife  on  indictment  for  bigamy,  ib. 
or  wife  carried  airay,  en  indictment  for  forcible 

abduction,  ib. 
or  wife  divorced  to  prove  facts  occurring  after 
divorce,  ib. 
When  witnesses  on  questions  of  legitimacy  of  the 
diildien: 
may  be  witnesses  to  deny  marriage,  or  prove 
its  illegality,  1 77. 
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VmJ^ESS^-continued. 

i»o  wife  to  prove  iUkifc  connexioii*  177^ 
-     but  not  non-access  of  hiubandy  ib. 
What  persons  may  or  may  not  be  witnesses  on  the 
ground  of  professional  confidence : 
.  banister,  attorney  or  inl«rpfeter    enplayed  be- 
tween them  and  the  client,  not  to  reveal  confi- 
dential communicati<»iSy  173. 
What  confidtoce  considered  professional : 
not  acts  to  which  attorney  is  a  party,  173. 
nor  act  done  by  client  in  his  presence,  ib. 
nor  where  attorney  actsmonsly  as  steward  or 

ageiit,  174. 
nor  what /dienf  tells  the  atlcwiiey  after  the  cause 
ended,  175. 
a  physician  consulted  by  a  patient  not  bound  to 

secrecy,  ib. 
nor  clergyman  to  whom  he  makes  confession  of  his 
sins;  ib. 
(D.)  What  persons  are  or  are  not  excluded  on  account  of 
interest : 
Greneral  rule, 

the  interest  must  be  eithei  a  certain  benefit  or 
injury  by  the  event  of  the  cause ;  or  the  question 
such  that  the  record  would  be  evidence  for  or 
against  the  witness  in  another  action,  141. 
mere  hope  or  expectation  of  benefit  no  objection,  ib. 
a  joint  trespasser  is  a  witness  for  the  plaintiff, 

136.  14a. 
it  person  guilty  of  like  offience  for  the  defendant, 

141. 
Ae  wife  of  a  person  convicted  is  a  witness  for  the 
prosecutor,  142. 
1.  in  general  party  in  the  cause  no  witness  for  him- 
self, 145. 
unless  by  consent,  ib. 
nor  the  partner  till  released  by  him  to  prove 

that  the  witness  only  is  liable,  150. 
nor  informer  who  has  part  of  penalty,  148. 

Q  Q 
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WiTl^ESS— continued. 

aliter  in  cases  of  rewards  for  apprehending 
felons,  148. 
but  when  governors  of  a  charity  are  defendants 

in  corporate  character,  the  individuals  may  be 

witnesses,  145. 
or  other  corporators  not  beneficially  interested, 

ib.   See  Digest,  Letter  (C.)' 
party  robbed  a  witness  for  himself  on  the  statuCb 

ofWinton,  146.' 
and  hundredors  for  defendant,  ib. 
defendant's  deposition  evidence  for  him  when 

afterwards  sued  for-  malicious  prosecution,  147. 
persons  made  defendants    without   cause  and 

against  whom  no  evidence  given,  witnesses 

for  other  defendants,  148,  149. 
so  defendant  who  has  suffered  judgment  by  de- 
fault, ib. 
but  not  for  plaintiff  to  charge  the  Qther  in  lu- 

sumpsit,  ib. 

2.  a  mere  formal  title,  without  actual  interest,  forms 

no  objection,  151. 
as  guardian  in  socage,  ib. 
trustee,  ib. 

aliter  of  guardian  on  record  who  is  liable 
for  costs,  ib. 
tenant  at  will  to  support  landlord's  title,  tb. 
or  defeat  ejectment,  ib. 

aliter  if  tenant  from  year  to  year,  ib. 

3.  a  mere  imaginary  interest,  or  supposed  honorary 

obligation  no  objection,  151,  153. 

4.  witnesses  of  necessity  admitted  though  really  in* 

terested,  181. 

as  factors,  servants,  porters,  Ac.  147.  160, 161. 

but  not  servants  to  show  the  propriety   of 

their  own  eonduct  in  action  charging  them 

with  negligence,  161. 

corporators  in  whom  alone  resides  the  right  of 

making  freemen, .  1 58. 
pe/sons  giving  bribes  at  elections,  168. 
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5.  PeiBons  indifferent  as  having  interests  both  ways : 
inhabitants  of  county  on  indictment  for  not  repair* 

ing  bridge,  149. 
snch  inhabitants  now  made  witnesses  in  all  cases, 

party  to  a  bill  in  action  against  another  party  to 
prove  it  void  or  paid,  150.  16 1. 
but  not  to  prove  property  in  himself,  ib. 

person  who  has  borrowed  money  for  another  to 
show  Us  authority,  ib. 

master  of  ship  who  has  ordered  provisions  to  show 
liability  of  owner,  ib* 

how  fiur  the  court  will  weigh  the  conflicting  inte- 
rests, see  the  cases,  158. 

6.  In  cases  of  criminal  prosecutions : 

in  general  party  defrauded  inay  be  a  witness  on 

criminal  prosecution,  143. 
exception  in  the  case  .of  indictment  for  forgery, 

144. 
'  does  not  extend  to  actions  in  which  that  question 
arises,  ib. 

digest  of  cases  on  this  subject;  164. 

7.  the  witness  cannot  disqualify  himself  by  making 

himself  interested  without  the  act  of  the  party, 
as  by  laying  wager  on  event  of  cause,.  153. 
or  becoming  bail,  180. 
8*  m  all  eases  of  interest  the  witness  may  be  rendered 
competent  by  a  release  to  or  from  him,  or  a 
tender  of  it,  153. 
g.  persons  may  be  examined  where  the  evidence  is 
against  their  own  interest,  154. 
and  compelled  to  answer  though   they    charge 

themselves  with  a  debt,  178. 
but  not  to  charge  themselves  with  a  crime  or  dis- 
graceful  action,  as  being  father  of  bastard  child, 
or  author  of  libel,  179. 
Digest  of  cases  as  to  interested  witnesses  ^ 
corporators  and  others  on  public  questions,  158. 
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servants  and  agents,  160. 
in  cases  of  bankruptcy  and  iasidvepcy,  163. 
on  indictments  for  forgery^  164. 
persons  ^idswerable  over  or  who  have  themselves 

contracted,  i66. 
persons  thenotselves  UaUe  diai)ging  others,  or  com- 
ing to  claini  property  in  th^mselves^  168. 
(£.)  What  number  necessaify : 

one  in  general  sufficient,  9. 
so  in  high  treason  where  overt  act  charged  is  a 

direct  attempt  on  the  life  of  the  king,  1 1  • 
or  for  counterfeiting  cpin>  signet^    privy  seal, 
great  seal,  or  sign  manuel,  ib. 
Two  required, 
in  other  cases  of  high  treason,  10. 
petit  trc;ason,  ib. 
perjury,  ib. 
(F.)  How  examined : 
1.  on  oath,  11. 
what  act  pf  par^  will  dispense  with  this,  11.  1 45, 
in  what  form  the  oath  to  be  administered»  139. 
what  questions  to  be  asked  a  witness  respecting 
the  form  of  swearing,  140. 
9.  Mode  of  examinatipn : 
on  the  voir  «&>«,  18a, 
may  prove  instruments  disqualifying  him,  or 
restoring  his  competency,  ib. 
.    when  examined  apart^  184, 
Original  examination : 
not  to  be  asked  leading  questions,  183. 
exception  to  tliisriilQ,-ib« 
how  he  may  assist  hi^  memory  by  referring  to 

written  papers,  195. 
when  he  may  be  examined  as   to  matters  of 
opinion,  ib. 
Cross-examination : 
may  be  asked  leading  questions,  183. 
but  not  as  to  written  documents,  ib. 
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or  as  to  criminal  or  disgrace&l< conduct  not  con- 
nected with  the  eause,  139. 
modern  cases  on  thk  subject,  134« 
how  far  subject  to   contradiction  on  this 
point,  ib. 
necessary  in  all  casiss  to  lay  foundation  for  con- 
tradiction, 191.  ... 
how  far  as  to  conspiracy  to  defeat  jui^t!(«,'  8. 
Re-examination  of, 
not  to  be  leading,  194. 

not  to  be  asked  what  s^d  by  third  person,  to 
whoiii  witness  on  cross-examination  stated  he 
told  certain  things,  195. 

Discrediting  of, 

Iiow  far  on  their  own  examination.  See  Cross- 
examination,  supra, 

general  evidence  to  discredit,  129. 

cannot  be  generally  discredited  by  party  calling, 
139. 

but  he  may  contradict  them  as  to  facts,  ib. 

how  far  proof  of  conspiracy  amongst  the  witnesses 
'  evidence  for  this  purpose,  8. 
(G.)  CompeUing  their  attendance  and  their  privileges : 

svhpcsna^  197. 

habeas  corptUf  198. 

remedy  for  expences,  197. 

protection  from  arrest,  198. 

from  answering  tjuestions  criminating  or  disgrac- 
ing themselves,  133.  178. 

but  not  from  answering  such  questions  as  only 
render  them  liable  to  civil  suit  or  pecuniary 
loss,  179- 

WORDS.    See  Siander. 

WORK  AND  LABOUR, 

where  the  want  of  skill  or  attention  furnishes  a  de- 
fence to  the  action,  363. 

Q  Q  3 


INDEX. 

WRITS,    See  Return. 

hovprovedy  50. 

when  considered  as  the  commencement  of  the  actioo 
or  othervrisoy  31. 

day  of  issuing,  how  proved,  ib. 

when  necessary  to  show  continuance,  391. 

how  continuance  proved,  ib. 
WRITTEN  EVIDENCE, 

when  explainable  by  parol.    See  Ambiguiiy. 
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The  reader  is  requested  to  refer  to  the  foUmting  cases, 
(which  have  been  determined,  for  the  most  part,  while 
the  work  has  been  at  press),  in  the  pages  prefixed  to 
the  several  paragraphs. 

pages  25  and  169. — Campbell  v.  Twemlow,  1  Price 
81.  The  Court  of  Exchequer  inclined  to  the  opinion^ 
that  a  woman  who  had  passed  as  the  wife  of  a  man, 
but  was  not  so^  could  not  be  examined  as  a  witness 
for  him ;  and  the  Chief  Baron  mentioned  an  instance 
wherein  Lord  Kenyon,  when  chief  justice  of  Chester, 
so  ruled  in  a  capital  case. 

p.  251. — Goss  V.   Watlington,  C.  P.  Michaelmas, 

2  Geo.  4.  The  court  held  that,  in  an  action  against 
a  surety y  who  had  entered  into  a  joint  bond  with  his 
principal  on  hia  appointment  to  a  public  office,  con- 
ditioned for  payment  of  all  monies  received^  and 
farther,  that  the  principal  should  from  time  to  time 
enter  into  certain  books  all  monies  by  him  received; 
entries  in  such  books  by  the  principal,  were  after  his  . 
death  evidence  against  the  surety ;  but  they  gave  no 
opinion  whether  such  entries  would  have  been  evi- 
dence without  such  a  special  clause  in  the  condition, 
or  with  it  in  his  life-time.  They  held  that  receipts 
given  by  him  were  not  evidence. 

page  1 26. — In  Smith  v.  Doe  dem.  Earl  of  Jersey, 

3  Br.  8c  B.  473;  7  Price,   281,  S.  C.  the  mode  of 

Q  Q  4  reserving 
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reserviDg  rent  in  leases,  granted  previous  to  the 
creation  of  a  power,  was  deemed- evidence  as  to  what 
was  the  usual  and  accustomed  rent ;  and  the  like 
evidence  was  admitted  and  much  reUed  on  in  Doe 
dem.  Earl  of  Shrewsbury  v.  Wibon,  K.  B.  Hilary, 
2  &  3  Geo.  4. 

page  40i.-r-In  Wutson  v.  Pratt,  2  Brod.  &B.  650, 
the  Court  of  Common  Pleas  determined  that  a  will 
was  not  concelled  by  an  unfinished  alteration  by  the 
testator. 

p.  318. — The  same  court  held,  that  when  rights 
had  been  exercise'd  on  land  in  possession  of  tenant 
for  twenty  years,  the  presumption  was,  that  the 
owner  had  knowledge  of  it,  and  that  the  onus  lay  upon 
him  to  prove  the  contrary.  Gray  v.  Bond,  ibid.  667, 

p«  263.-^A  lessee  took  a  mansion-house  and  farm, 
with  the  exclusive  liberty  of  sporting  over  all  the 
lands  within  the  manor,  at  the  rentof  £450;  the  lessor 
not  having  the  possession  of  all  the  land,  the  tenant 
was  warned  off  great  part,  and .  it  was  held,  that 
the  jury,  might  give  damages  only  to  the  value  of 
the  farm  and  house,  without  reference  to  the  rent  re- 
served.    Tomlinson  v.  Day,  ibid»  68o. 

.  p.  1%. — ^Assignee  of  bankrupt  who  has  released  his 
claim,  is  a  witness  to  prove  pettdoning  creditor's 
debt  .  Tomlinson  v.  Wilkes,  ibid.  397. 

p.  14. — In  the  proof  of  a  pedigree,  the  dying  decla- 
rations of  ii.  as  to  the  relationship  of  the  lessor  of  the 
plaintiff  to  the  person  last  seised,  are  not  evidence. 
Doe  dem.  Sutton  v.  Ridgway,  4  B.  8c  A.  53. 

p.  112. — A  testator  by  his  will  devised  to  Mathew 
W.  his  brother,  and  Simon  W.  his  brother's  son,  if 

certain 


certain  estate ;  it  s^peared  that  the  testator  IjmuI  three 
brothers,  each  of  whom  had  a  son  p(  the  name  of 
Simony  Uving  at  the  time  of  the  testator's  death. 
Held  liiat  the  proof  of  this  fact  did  not  raise  any  lat^t 
ambiguity  in  the  wiU,  so  as  to  let  in  parol  evidence 
of  declarations  of  the  testator  as  to  the  person  in* 
tended ;  it  being  clear  that  the  person  intended  was 
Simon  the  son  of  Mathew,  Doe  dem«  Westlake  v« 
West  lake,  ibid.  57. 

page  304. — On  an  information  for  writing,  compos*^ 
ing,  and  publishing  a  libel  in  the  county  of  L.  it  ap- 
peared that  the  defendant,  on  the  22d  August,  wrote 
and  composed  the  libel  in  X.,  and  that  he  was  seen 
in  L.  on  that  and  the  following  day.  On  the  24th  the 
libel  was  delivered  in  the  county  of  itf  .,(100  miles  off) 
by  il.  to  jB.,  being  inclosed  in  an  envelope  addressed 
to  A.,  containing  written  directions  to  A.  to  forward 
the  libel  to  JB«,by  whom  it  was  subsequently  published 
in  M.  The  envelope  was  open ;  and  it  was  not  proved 
that  there  was  on  it  any  traoe  of  a  seal  or  post-mark. 
ji.  was  not  called  on  the  trial  as  a  witness  by  either 
party ;  nor  was  it  proved  that  he  was  a  resident,  or 
had  been  about  Uiat  time  in  L*  Held,  by  three 
justices^  (dissentiente  Bayley^  J.),  tba^.this  was  evi«> 
dence  on  which  the  jury  might  properly  be  left  to 
presume  that  the  libel  was  delivered  open  to  A.inL. 

Held,  also,  by  three  justices, '<)B(i(y&ry^du^itante)# 
that  a  delivery  at  the  post-office, in  L*  of  a, sealed 
letter^  endosing  a  libel,  is  a  publication  of  the  libe  . 
in  L.  Held,  also,  by  three  ji]istioepy(jBay%,  J»  dnbi 
tante)  where  a  defendimt  Fnt^p  and  composes  a 
Ubel  in  L.  with  the  intent  to  publish,  and  afterwards 
'  publishes  it  in  JIf .  that  he  may  be. indicted  for  a 
misdemeanor  in  either  county. 

And,  per  totam  curiam,  where  a  libel  imputes  to 
others  the  commission  of  a  triable  crime,  held,  that 

evidence 
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evidence  of  the  truth  of  it  is  inadmissable.  Held,  also, 
where  in  summing  up,  the  judge  told  the  jury  that 
the  intention  was  to  be  collected  from  the  paper 
itself,  unless  explained  by  the  mode  of  publication, 
or  other  circumstances;  and  that,  if  its  contents 
were  likely  to  excite  sedition,  &c.  defendant  must 
be  presumed  to  intend  that  which  his  act  was  likely 
to  produce;  and  that,  if  they  fecund  such  to  be  the 
intent,  he  was  of  opinion  it  was  a  libel ;  and  that  they 
were  to  take  the  law  from  him,  unless  they  were 
satisfied  that  he  was  wrong,  that  this  was  a  cor- 
rect mode  of  leaving  the  question  to  the  jury  under 
32  Geo.  3,  c.  60,  s.  1. 

Qu,  Whether  the  writing  and  composing  a  libel 
with  intent  to  publish,  but  not  followed  by  publica- 
tion, be  an  ofience.  The  King  v.  Sir  F,  Burdett, 
4  B.  &  A.  95. 

page  323. — In  trespass,  the  declaration  was  for  tak- 
ing goods,  chattels  and  effects  ;  held  that  the  plain- 
tiff might  recover  the  value  of  fixtures  under  these 
words.    Pitt  V.  Shew,  4.  B.  8c  A.  206. 

p.  358. — In  assumpsit,  by  the  provisional  assignee 
of  a  bankrupt,  defendant  pleaded  the  general  issue. 
Held  that  the  fact  of  the  bankrupt's  estate  having 
been  assigned  by  the  provisional  assignee  to  the  new 
assignee,  between  the  time  of  issuing  the  latitat  and 
the  delivery  of  the  declaration,  is  no  ground  of  non- 
suit on  a  plea  of  non-assumpsit.  Qu.  Whether  it 
would  have  been  an  answer  to  the  action  if  specially 
pleaded.    Page  v.  Bauer,  4  B.  &  A.  345. 

p.  101. — Entries  in  a  steward's  book  above  thirty 
years  old,  and  coming  firom  the  proper  custody,  are 
admissible  in  evidence  without  proving  the  hand- 
writing of  the  steward.    Sembk,  that  the  rule  extends 

to 


ADDENDA. 

to  all  written  documents  coming  from  the  prc^r 
custody.     Wynne,  Bart.  v.  Tyrwhitt,^  B.  &  A.  376. 

ps^e  169, — In  trover  by  A.  against  B.,  C.  is  a 
competent  witness  to  prove  property  in  himself. 
Ward  V.  Wilkinson,  4  B.  8c  A.  410. 

p.  379. — The  fact  of  a  tenant  for  life  not  being 
seen  or  heard  of  for  fourteen  years  by  a  person  resid- 
ing near  the  estate,  although  not  a  member  of  the 
family,  is  primA  facie  Evidence  of  the  death  of  the 
tenant  for  life.  Doe  dem.  Lloyd  v.  Deakin,  4B.&  A. 

433- 

p«  272 .—-A  party  on  being  asked  for  payment  of 
his  attorney's  bill,  admitted  that  there  had  been  such 
a  billy  but  stated  that  it  had  been  paid,  to  the  de- 
ceased partner  of  the  attorney,  who  had  retained  the 
amount  out  6f  a  floating  balance  in  his  hands. 

Qu.  Whether,  in  order  to  take  the  case  out  of  the 
statute  of  limitations,  evidence  is  admissible  to  show 
that  the  bill  had  never  in  fact  been  paid  in  this  manner.  - 

Semble,  that  such  evidence  is  admissible,  if  at  all, 
only  where  the  defendant  states  the  debt  to  be  dis- 
charged by  particular  means,  to  which  he  refers  with 
precision,  and  where  he  has  designated  the  time  and 
mode  so  strictly,  that  it  is  impossible  it  could  be  dis- 
charged in  any  other  maiUier  than  that  ipecified. 
Beak  v.  Nind,  4  B.  &  A.  568. 

p.  342. — Upon  a  parol  demise,  rent  to  take  place 
from  the  following  Lftdy-day,  evidence  of  the  custom 
of  the  country  is  admissible  to  show  that  by  ''Lady-' 
day"  the  parties  meant  ''  Old  Lady-day .''  J>oe  dem. 
Hall  Y.Benson,  B.  &  A.  588. 

page  432. 
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page  432 — In  coasequenoe  of  the  decision  of  JZoioe 
V.  Young f  referred  to  in  this  page,  the  folio wiotg 
statute  has  been  passed : 

1  &  2  Geo.  4,  c.  98^-^AB  Act  to  regulate  ac- 
ceptance of  Bills  of  Exchange. 

Whereas  according  to  law,  as  hath  been  adjudged, 
-where  a  bill  is  accepted  payable  at  a  bankers,  the 
acceptance  thereof  is  not  a  general  but  a  qualified 
acceptance:  And  whereas  a  practice  hath  very 
generally  prevailed,  among  merchants  and  traders 
so  to  accept  bills,  and  the  same  hare  among  such 
persons  been  very  generally  considered  as  bills  ge- 
nerally accepted,  or  accepted  without  qualification : 
And  whereas  many  persons  have  been  and  may  be 
much  pre^diced  and  misled  by  such  practice  and 
understanding,,  and  persons  accepting  bills  may 
relieve  themselves  from  all  inconvenience  by  giving 
such  notice  as  hereinafter  mentioned  of  their  ifiten- 
tion  to  make  only  aqualiQed  acceptance  thereof^ 
**Be  it  therefore  enaoted  by  the  king's  most  ^x. 
cellent  majesty,  by  and  with  the  advice  atid  ceteeM 
of  the  lords  spiritual  and  temporal,  and  commiotili^iii 
this  present  parliament  assembled ,  and  by  dier'au- 
thority  of  the  same,  that  from  and  after  the  fiistvday 
of  August  now  next  •  ensuing,  if  any  persdn^ishaU 
accept  ai  bill  bf  exchange,  payable  at  die  boose  .o£  f 
banker,  br  other' place,  witlft>ut  further  4cx{ireesnu  in 
his  acceptance,  snch  acceptance  shall  he  deete^  and 
taken  to  be,  to  all  inti^nts-and  purposes,' a  genera 
acceptance  of  such  bill ;  but  if  the  acceptor  shall  in 
hi0^f<»:epitaiic6:  express  that  be  accepts  the  Inll  pay- 
able at  a  bUnker^s  'IiQfqire,'or  ^othier  placoi  only^  and 
notothfemnse  olr  efeewhere,  such  acc^ptancd  «hall  be 
deemed  and  taken  to'  be,*  to  all  intenti^iind  pikrposefr, 
a  qualified  acceptance  of  such  bill,  andthe'aoceptor 
shall  not  be  liable  to  pay  the  said  bill,  except  in  de- 
fault 
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fault  of  payment,  when  such  payment  shall  have  been 
first  duly  demanded  at  such  banker's  house  pt  other 
place". 

11.  And  be  it  further  enacted,  that  from  and  after 
the  sdid  first  day  of  August  no  acceptance  of  any 
inland-bill  of  exchange  shall  be  sufficient  to  charge 
any  person,  unless  such  acceptance  be  in  writing  on 
such  billy  or  if  there  be  more  tha4  one  part  of  such 
bill  on  one  of  the  said  parts. 


THB  END. 


Lake  Hantaid  &  Sons, 
neurlJiicolnVIim  ]Reldi,  London. 
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Page  14,  note,  1. 13,  tfier  <*  Wright,"  rtfer  to  Rex  v.  Cotton,  5  Cunpb. 
444. 

—  16,  1. 4,  >r  <<  inpieawd,"  twd  **  pressed." 

—  ib.  L  «4,  y»r  "  laid,**  read  "  tried." 

—  869  in  two  plaeefl,/or  "  Chartalarj,"  rtad  "  Cbaitalary." 
-*-    SOI9  margin,  ttrike  out  '*  and  post  Appendix." 

—  15I9  margin, /or  Goodtitle  dem.  Forbes,  read  **  dem.  Fowlar." 

—  184  to  19f  indusiye,   head  of  mar^,  for  Examination,  read 

**  Cross-examination.*' 
-—    CSO,  margin,  N®  4,  read  the  authdricies  referred  to  thus,  (via.) 

"  Lion  V.  Lamb,  Fell's  Law  of  Mercantile  Guarantees,  56, 

Appendix.    Saunders  v.   Wakefield,  4  B.  &  A.  595;  and 

Jenkins  v.  Reynolds,  as  already  cited." 
•—    SSr,  marginal  reference,  for  "  219,"  read  "  ttl.'' 
-~    Srt,  margin,  for  "  6  T.  Rep.  dt4,"  rend  «  384." 

—  450,  note,  for  *•  sUt  48  Geo.  3,"  read  <'  43  Geo.  3." 


LAW  BOOKS, 
Published  by  J.  &  W,  T.  CLARKE,  FortugaUsireet, 


PRESTON'S  SHEPPARD  S  TOUCHSTONE. 

In  2  vols,  nn/al  8t;o.  closely  printed,  price  3/.  3*.  in  boards, 

THE  TOUCHSTONE  OF  COMMON  ASSUR- 
ANCES:  or,  A  Plain  and  Familiar  Treatise,  opening  the 
learning  of  the  Common  Assurances  .or  Conveysfnces  of 
the  Kingdom. 

By  WILLIAM  SHEPPARD,  Esq. 

The  Seventh'  Edition,  including  all  the  Notes  and  ad- 
ditional References  in  the  former  Editions,  and  in  the  im- 
proved MS.  Copy  of  EDWARD  HILLIARD,  Esq. 
Also,  an  Enlargement  of  the  Text,  &c.  by  the  Addition 
of  various  Criticisms,  Distinctions,  &c.  &c.  and  a  copious 
Index. 

By  RICHARD  PRESTON,  Esq.  of  the  Inner  Temple. 

%♦  This  Work  treats  of  a  Fine — ^Common  Recovery 
— of  a  Deed— of  a  Warranty— of  a  Feofiment— of  a 
Bargain  and  Sale— of  a  Gifl—of  a  Grant — of  an  Attorn- 
ment— of  a  Lease— -of  a  Feofiment  Gift«^  Grant  and  Lease — 
of  an  Exchange— of  a  Surir^ider — of  a  Confirmattoii--of 
a  Release— of  a  Statute — of  an  Obligation — of  a  Defeas* 
ance — of  a  Testament — of  an  Use. 

is»  Sheppard's  Touchstone  ever  has  formed,  and  for  a  long 
series  oft/ears  mil  form,  an  essential  part  of  every  well-selected 
Law  Library. 

For  the  soundness  of  its  propositions,  its  succinct  method, 
and  its  excellent  arrangement,  this  book  is  not  surpassed  by  any 
work  on  the  Law. 

To  the  period  of  its  date,  it  was  a  complete  summary  of  the 
existing  l^m  on  the  modes  of  Assurance,  and  on  various  swnscts 
connected  with  Titles.  It  is  impossible  to  read  the  Work  and 
not  trace  the  mind  of  a  profound  lawyer,  possessing  extensive 
knowledge,  founded  on  great  experience. 


Price  6  s.  boards. 

A  CONCliSE  VIEW  of  the  LAW  on  SALES, 
PURCHASES,  MORTGAGES,  LEASES,  SETTLE- 
MENTS, and  DEVISES  of  ESTATES,  in  a  Series 
of  Letters. 

By  EDWARD  BURTENSHAW  SUGDEN,  Esq. 
Of  Lincoln*s-Inn,  Barrister  at  Law.   > 
The  Fourth  Edition,  with  Additions. 


In  2  vols,  price  18*.  boards, 

EUNOMUS:  or,  DIALOGUES  concerning  Uie  LAW 
and  CONSTITtTTION  of  ENGLAND  ;  with  m  Essay 
on  Dialogue. 

By  EDWARD  WYNNE,  Esq.  Serjeant  at  Law. 

Fourth  Edition  corrected,    . 

This  eiegani  and  learned  fVork  u  written  in  recommendation 
of  a  liberal  and  enlarged  method  of  studying  the  Law,  and  treats 
tncidetUtUfy  of  the  character  and  authority  of  the  several  Law 
JFriters;  as  also  more  profes/iedfy  on  the^frigin  and  progress 
rfthe  most , important  sul^ects  and  branches  of  Law,  and  their 
connection  with  the  History  and  Constitution  of  England,  and 
will  facilitate  almost  irremovable  difficulties,  particularly  in 
explaining  and  simpH/ying  matters  of  practice  and  other  tech- 
nical pains  of  the  profession: 


BANKRUPT  LAW. 

Jn8vo.  price  10  s,  6d. 

PRACTICAL  INSTRUCTIONS  for  suing*  out  and 
prosectttiag  a  COMMISSION  of  BANKRUPT,  with 
the  best  modem  Preoedents  now  in  use. 

The  Second  Edition,  improved  and  enlarged. 

By  EDWARD  CHRISTIAN,  of  GrayVInn,  Esq. 

Barrister,  Professor  of  the  Laws  of  England  in  the  Uni- 
versity iMT  Cambridge,  and  Chief  Justice  of  the  Isle  of  Ely. 


JfiS  vols.  %vo. price  1  /.  iBs.  boards. 

THE  PROGRESS  and  PRESENT  PRACTICE  of 
the  BANKRUPT  LAW,  both  in  England  and  Ireland. 

By  EDWARD  CHRISTIAN,  Esq. 

Barrister,  a  Commissioner  of  Bankrupt,  Professor  of  the 

Laws  of  England,  fto.  &c. 

\*  th  this  publication  every  Statute  and  General  Order 
if  tie  Chdnctttor  is  considered  chronologically,  andanAhriig" 
ment  of  each  material  Decision  is  subjoined  to  the  Section  or 
Order  ^i^poR  iohith  it  immediately  depends.  The  Author,  upon 
every  question  of  the  Bankrupt  Law,  has  interspersed  his  own 
explmsttionror  observations.  The  whole  intended  as  a  complete 
^stem  cf  the  Theory  and  present  Practiee  of  the  Bankru^ 
Law. 
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